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DIGEST  OF  DECISIONS 

N  IN8URAN0E  0ABB8,  RENDEBED  IK  THE  UNITED  STATES  HCPRLa  K 
AND  OmOUIT  00UKT8,  AND  IN  THE  STATE 
SUPREME  COURTS. 

ACTION. 

g  1.  FlBB.  —  Dtfedwt  Proofs  cannot  be  JUegcd  after  Com" 
menoemeni  <f. — Ddciy  through  ArbUratirm  a  Waiver  ff  LimUation. — 
It  was  too  la- e  after  commencement  of  action  to  allege  for  the 
first  time  a  defect  in  the  proo£s  of  loss  regarding  the  notary. 

O'Neil  T8.  Bnifido  Ins.  Ck>.,  8  N.  Y.,  123 ;  Mayor  vs.  Hamilton  Fire  Ins. 
Co.,  89  N.  T.,  45  ;  Hay  vs.  Star  Fire  Ins.  Co.,  77  N.  Y.,  235.  Nor  does  it 
apply  ex(  ept  where  the  proofs  of  loss  were  origiDally  complete  and  re- 
oeiTed  without  objection ;  Ames  vs.  N.  Y.  TTnion  Ins.  Ck>.  14  N.  Y.,  254 ; 
nor  where  the  delay  is  occasioned  by  the  demand  of  underwriters  for  other 
partionlais.  Mayor  vs.  Hamilton  Fire  Ins.  Co. ,  snpra ;  Ames  vs.  Union 
Fire  Ins.  Co.,  snpra ;  Hay  vs»  Star  Fire  Inf»  Co.,  snpra. 

Eddf  That  where  after  service  of  summons  the  company  de- 
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lajed  the  action  by  propositions  to  arbitrate,  it  cannot  claim 
that  suit  was  too  late  by  reason  of  sncb  delay. 

Steen  vs.  Ningoi-a  Ins.  Co.,  89  N.  T.,  315. 
Bamum  vs.  Mercha'^ls'  Fire  Ins,  Co. 
Mep'd  Jonrl.  p.  60.  K.  T.  C.  A. 

§  2.  Life. —  Who  may  le  Parties  to.  —  Before  a  case  is 
called  for  trial,  additional  parties  may,  when  they  are  necessary 
or  proper  parties  to  the  suit,  be  brought  in  by  proper  process, 
either  by  the  plaintiff  or  the  defendant,  upon  such  terms  as  the 
court  may  prescribe.  It  was  well  settled  that  persons  against 
whom  the  defendant  would  have  a  right  of  action  in  case 
judgment  go  against  him,  may  be  made  defendants  on  his 
application. 

JV.  Y.  Life  Lis,  Co.  m.  Eohrboygh,  Moore,  &  Go, 
Bep'd  Jonr*l,  p.  60.  Tszas  O  A. 

AGENT. 

§  3.  Life. — Authority  to  Bind  Principal.^ —  When  an  agent 
having  authority  makes  a  contract  in  behalf  of  his  principal,  it 
is  binding  upon  the  principal  although  the  principal  has  re* 
ceived  no  benefits  from  it.  It  is  a  well-settled  rule  of  law  that 
the  prircipal  is  bound  by  the  act  o&  his  agent,  done  within  the 
scope  of  his  apparent  authority,  in  dealing  with  innocent  third 
persons,  although  such  act  may  be  in  direct  violation  of  private 
instructions.  For  most  practical  purposes,  a  party  dealing  with 
an  agent,  who  is  acting  within  the  apparent  scope  of  his  author- 
ity and  employment,  is  to  be  considered  as  dealing  with  the 
piincipal  himself.  If  it  is  a  case  of  contract,  it  is  the  contract 
of  the  principal.  It  is  a  well-settled  rule  of  law  that,  if  a  princi- 
pal puts  it  in  the  power  of  his  agent  to  make  contracts,  or  to  do 
acts,  apparently  within  his  authority,  which  will  result  in  injury 
to  innocent  third  oersons,  or  to  the  principal,  the  law  imposes 
the  loss  upon  the  latter. 

Merriman|v8.  Fulton,  29  Texas,  97. 

N,  Y.  Life  Lm.  Co.  vs.  Rohfhougk,  Moore  <ft  Co. 

-•a 
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AGENT. 

§  4.  Life. — Ooniradt  with  Gonatrued.  —  Not  Entitled  to  Com- 
mi^ums  in  Case  of  TermincUion  of  Agency. — The  contract  be- 
tween a  life  company  and  its  agent  stipalated  for  a  comtnission 
of  twenty-five  per  cent  on  all  first  preminms  and  five  per  cent 
for  renewals.  No  time  was  fixed  daring  which  the  contract  was 
to  nm.  The  company  assigned  its  business  to  another  company, 
and  renewals  on  two  of  the  policies  procured  by  the  agent  were 
effected  through  an  agent  of  the  assignee.  Hdiy  That  the  con- 
tract was  terminable  at  the  election  of  either  party  and  the 
agent  was  not  entitled  to  renewal  commissions  except  they  were 
effected  through  him,  there  was  no  implied  contract  that  he 
should  be  entitled  to  renewal  commissions  on  policies  which  he 
had  procured. 

Hunt  V8.  Bausmonier,  8  Wheat,  174. 

North  CarnUna  8t<Ue  Life  vs.  WUHams. 

Bep'd  Jcmrl  p.  «.  N.  O.  S.  <U 

APPLICATION. 

§6.  Life. — Truth  of  Answer  in. —  What  Oonsitutes  a  Dis- 
ease.— To  the  question  in  an  application  for  insurance  upon  life, 
whether  the  applicant  had  ever  had  the  disease  of  ''  affection  of 
the  liver,"  the  answer  was  No :  Hdd^  That  the  answer  was  a 
fair  and  true  one,  within  the  meaning  of  the  contract,  if  the  in** 
Bured  had  never  had  an  affection  of  that  organ  which  amounted 
to  disease,  that  is,  of  a  character  so  u  ell  defined  and  marked  as 
to  materially  disturb  or  derange  for  a  time  its  vital  functions ; 
that  the  question  did  not  require  him  to  state  every  instance  of 
slight  or  incidental  disorders  or  ailments,  affecting  the  liver, 
which  left  no  trace  of  injury  to  health,  and  were  unattended  by 
substantial  injury,,  or  inconvenience,  or  prolonged  suffering, 

Oonn.  Mut.  Lt/e  Im.  Co.  vs,  Uni&n  TVtuf  Oo. 

B«p'd  Jowl.  p.  S9.  U.  B.  B.  0. 

ASSIGNMENT. 

§  6.  PiBE.— ^aiwr  of  Policy  Provision  by  Agent.— Althongh 
the  policy  of  insurance  contains  a  provision  that  it  shall  not  be 
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assigned  except  by  Ttrriting  indorsed  on  the  policy,  yet  if  the 
agent  of  the  company  knew  of  an*  assignment  not  in  accordance 
with  such  provision,  and  assented  to  it,  the  transfer  will  be  held 
yalid. 

Gnf&n  &  Shook  m  Greflcent  Ins.  Co.,  1  Tex.  Lav  Bev.,  326. 

Fire  Ins,  Assln  vs,  MiUtr  Bros. 

B%p'A  Joiur»i  p.  66.  Tn  a  C 

§  7-  Life  — Effect  on  Tide  and  Interettt  of  the  Insured  ia  the 
Pdicy. — The  assignment  of  a  policy  of  life  insurance  as  col- 
lateral security  for  advances  to  be  and  which  were  made  by  the 
assignee,  vests  the  legal  title  to  the  policy  of  the  latter.  The 
interest  of  the  owner  of  the  pohcy  only  extends  to  what  remains 
of  it  after  such  advances  fiiave  been  repaid  Until  such  repay- 
ment the  assignee  cannot  be  made  to  surrender  the  policy. 

Gilman  vs,  Curtis. 
Bep  d  Jonr*!,  p.  Iff.  Oai..  8.  C. 

EVIDENCE. 

§  8.  Life. — Of  Medical  Attendants  InadmisffiMe.  —  The  pro- 
vision in  the  New  York  Civil  Code  that  ^  a  person,  duly  author- 
ized to  practice  physic  or  surgery,  shall  not  be  allowed  to  dis- 
close any  information  which  he  acquired  in  attending  a  patient^ 
in  a  professional  capacity,  and  which  was  necessary  to  enaule 
him  to  act  in  that  capacity,"  is  obligatory  upon  the  courts  of  the 
United  States,  sitting  within  that  State,  in  trials  at  common  law. 
Section  721  of  the  Bevised  Statutes,  declaring  that  ^'  the  laws  of 
the  several  States,  except  where  the  Constitution,  treaties,  and 
statutes  of  the  United  States  otherwise  require  or  provide,  shall 
be  regarded  as  rules  of  decision,  in  trials  at  common  law  in  the 
courts  of  the  TTnited  States,  in  cases  where  they  apply,''  relates 
to  the  nature  and  principles  of  evidence,  and  also  to  competency 
of  witnesses,  except  as  the  latter  subject  may  be  regulated  by 
specific  provisions  of  the  statutes  of  the  United  States. 

Grattau  vs.  Metropolitan  Life  Tna  Co.,  92  N.  Y.,  274;  Same  vs.  Same, 
80  ib.,  281 ;  Pearson  ys.  People,  79  ib.,  424 ;  Edington  vs.  iEtna  life  Ins. 
Co.,  77  ib.,  564;  Edington  vs.  Mutnal  Life  Ins.  Co.,  67  ib.,  185 ;  Potter 
TS.   National  Bank,  102  U.  S.,  165 ;  Vance  vs.  Campbell,  1  Black,  427 ; 
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Wright  VS.  Bales,  2  ib.,15a5;  MoNeD  vs.  Holbiook,  12  Pet.,  84;  Sims  v«. 
Hnndley,  6  How.,  1. 

Conn.  Mut,  Lire  Iru.  Co.  vs.  Union  Tru$i  Co. 

-15 

INSUBANCE. 

^  §  9.  Fire.— iSyfer  n  t  (MigaJted  to  Effed.-^ln  the  absence  of 
a  special  contract  the  seller  of  goods  is  not  bound  to  insure  them 
nor  to  impart  any  information  on  the  subject  of  insurance  ;  the 
obligation  imposed  on  him  bj  the  contract  of  sale  is  at  most  to 
place  the  goods  in  the  hanck  of  the  carrier,  and  to  receive  and 
transmit  a  proper  bill'of  lading. 

Bartlett  V9.  Jeweti. 

DecMcm  rendcired  Nor.  11. 18M.  Ixi},  8.  C. 

INSURABLE  INTEBEST. 

§10.  Life.— (y  Btpuied  Wife.— What  GonstUiOes  a  Wife.— 
Waiver  of  Miarepreaenlations. — ^A  and  B  lived  together  as  hus- 
band and  wife  and  recognized  each  other  as  such  in  their  inter- 
course with  friends,  for  ten  years,  though  no  marriage  ceremony 
had  been  performed.  A  provided  for  both,  and  B,  like  a  wife, 
kept  house  for  him ;  but  in  taking  out  a  policy  of  insurance  on 
his  life  for  B's  benefit,  A  had  her  name  inserted  as  Mrs.  B  in- 
stead of  Mrs.  A.  In  an  action  by  B  on  the  policy,  Hdd^  That 
B  was  A's  wife,  and  had  an  insurable  interest  in  his  life. 
Where,  after  discovering  that  an  assured  has  made  misrepresent 
tations  to  it  in  his  application  for  a  policy,  an  insurance  com- 
pany continues  to  collect  assessments,  it  thereby  waives  any 
right  it  may  have  to  declare  the  policy  obtained  by  such  mis- 
representations invalid. 

Wation  vs.  Centennial  MuL  Life  Au'n. 
B«p'i  JimrO,  i>  73.  Mo.  U.  &  0.  0. 

OTHER  INSURANCE. 

$  11.      FiBE. — A    Voidable   Second   Policy  is  a    Violation  of 
Provision  Begarding. — ^The  policy  on  a  dwelling  provided  that 
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other  insaraueemthoiife  consent  should  :xender  it  Toid.  The  in« 
sured  subsequently  took  out  anotiier  polioj  oontaining  a  similar 
provision  withoat  consent.  Bdd^  That  the  second  policy  was 
not  absolutely  void,  but  only  voidable  at  the  option  of  the  in- 
sured, and  was  a  violation  of  the  provision  against  other  insur- 
ance in  the  first  policy  which  defeated  recovery. 

Baer  vs.  PhoBiuz  Im  Go.,  4  Biuh,  242;  Loggs  vs.  L.  &  L.  &  Q.  Ins.  Oc, 
Ky.  0.  A. 

Sleveman  vs.  Phosnix  Ins,  Co. 

BeVd  Joiira.  p.  6S.  Kt.  O.  A. 

POLICT. 

§  12.  FiHE. — What  is  an  Open. — ^An  open  policy  is  one  in 
which  the  sum  to  be  paid  as  an  indemnity  in  case  of  loss  is  left 
open  to  be  proved  by  the  claimant  in  the  case  of  loss,  or  to  be 
determined  by  the  parties. 

Fire  Ins,  Ans'n  va.  Miller  Bro$, 


PREMIUM  NOTE. 

§  13.  Tjefb. — Effect  cf  Ncn-payment  cf  Interest  in  case  (f  Diih' 
idends.-^A  policy  contained  a  provision  that  if  the  insured  failed 
to  pay  the  interest  in  cadi  on  his  premium  notes  the  policy 
should  be  foriettable,  Hdd,  the  forfeiture  was  not  valid  or  en- 
foroeable.  The  policy  agreeing  that  the  insured  should  be  en- 
titled to  a  share  of  the  company's  profits,  Hdd^  the  company 
should  have  itself  applied  his  share  to  pay  the  interest,  though 
the  policy  also  jiravided  that  such  share  should  go  to  pay  the 
principal  of  the  notes. 

St.  Louis  Mai  life  Ins.  Oo.  vs.  Grigsby,  10  Bosh,  317. 

NcrthtDeetem  MuL  L^e  Tne.  Co.  vs.  Forfe  Adm'r. 

Bap^a  Joun.  p.  M.  Kt.  C.  A. 

FBOOIB  OF  LOSS. 

§14.  ¥jbe.  —  PoU  y  StifiiUdion  M^  be  C  mpli^d  toith.— 
Where  the  policy  oonta&is  a  stipulation  as  a  conditbn  precedent 
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to  tlie  insured's  right  of  action  for  damages  for  loss,  that  a  state- 
ment of  the  loss  be  furnished  the  insurer,  and  there  is  no  proof 
that  such  statement  was  made,  plaintiff  cannot  recover. 

Fire  Ins.  Ass'n  vs.  MiUer  Bros. 

-  ii  6.  18. 

BIBE. 

§  16.  FiBB.— JVrewwfo  not  ProhibUed  in  Fancy  Notions  Store. 
— Evidence  of  Usage. — The  policy  contained  conditions  dividing 
the  property  inU)  not-hazardous,  hazardous,  extra  hazardous  and 
specially  hazardous,  firecrackers  being  denominated  hazardous, 
Yankee  notions  extra  hazardous,  and  fireworks  specially  hazard- 
ous. Above  the  specially  hazardous  list,  it  was  stated  the  fol- 
lowing merchandise  to  be  covered  must  be  specially  written  in 
the  policy,  under  which  was  included  fireworks.  The  policy  also 
provided  that  if  the  property  be  used  for  storing  or  keeping  any 
article  more  hazardous  than  called  for  by  tbe  original  contract, 
except  as  provided  for  or  agreed  to  in  writing  thereon,  or  if  the 
risk  shall  be  increased  or  the  premises  used  for  more  hazardous 
purposes,  notice  should  be  given  and  indorsed,  or  the  policy 
should  be  void.  Edd^  That  the  policy  was  not  violated  by  keep- 
ing of  firecrackers  in  the  stock  of  a  store  insured  as  a  fancy 
goods,  and  Yankee  notions  store. 

Pindar  vs.  Kings  Ck>.  Fire  Ins.  Co.,  86  N.  T.,  648 ;  Steii^baoh  va  Lafay- 
ette Fire  Ins.  Co.,  M  N.  T.,  00. 

HMy  That  evidence  was  admissible  to  show  that  such  articles 
were  usual  in  such  a  store. 

Bamum  vs.  Merchanis*  F.  Ins.  Co. 

-II. 


S  16.  Life. —  What  Cimsiitutes  Death  in  Violation  of  the  Law. 
— Finding  of  Jiery. — ^The  insured  was  shot  and  killed  while  en- 
gaged in  a  violent  and  unjustifiable  assatdt  It  was  claimed  that 
the  shootmg  was  accidental  and  involuntary  on  the  part  of  the 
party  assaulted.  UMy  That  as  the  death  was  directly  due  to 
the  assault,  it  was  as  much  a  death  in  violation  of  the  law'  within 
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the  policy  as  would  be  that  of  a  burglar  killed  by  an  accidental 
fall  while  prosecuting  a  burglary. 

Bradley  yi.  Mai  Iqb.  Co.,  45  N.  T.,  422. 

Where  the  finding  of  the  jury  can  be  justified  from  either  of 
two  interpretations  of  the  evidence  it  cannot  be  impeached  by 
showing  that  part  adopted  one  interpretation  and  part  another. 

Murray  tw.  JV.  F.  Life  Ins.  Co. 

B«p'd  Jonr'l,  p.  4S.  N.  T.  0.  A. 


§  17.  Life. —  What  Constitutes  Death  in  Violation  of  Lata. — 
The  answer  averred  that  the  insured  while  intoxicated  did  com- 
mit an  assault  and  battery,  and  while  thus  engaged,  was  struck 
on  the  head  by  the  husband  of  the  assaulted  party  in  her  lawful 
defense,  thus  causing  his  death.  The  policy  provided  that  it 
should  be  of  no  effect  if  the  insured  died  by  reason  of  intemper* 
ance,  or  in  the  known  violation  of  the  laws.  Hdd,  That  the 
averment  sufficiently  set  forth  the  facts  of  intoxication  and  viola- 
tion of  law,  to  put  ttie  appellant  to  a  reply.  Sddy  That  the  words 
**  committing  an  assault  and  battery  "  have  a  settled  meaning 
of  which  a  court  may  take  judicial  cognizance  as  being  a  viola- 
tion of  the  law.  Held^  That  not  every  death  while  in  known  vio- 
lation of  law  would  render  the  policy  void,  the  violation  must  be 
such  as  to  increase  the  risk  and  the  death  a  consequence  which 
might  perhaps  have  been  reasonably  expected.  The  law  violated 
also  should  be  one  of  which  the  violator  may  be  expected  to 
know. 

Citing  and  disciiBsing  Gluif  vs.  Ins.  Go.,  18  Allen,  806  ;  Bark  vs.  State, 
27  Ind.,  480  ;  Bnrdetta  m  State,  78  Ind.,  185  ;  State  vs.  Smith,  74  Ind., 
557  ;  Bradley  vs.  Mut  etc  Go.,  45  N.  T.,  522  ;  Hatch  vs.  Mat  Life  Ins. 
Co.,  120  Mass.,  550;  Mailer  vs.  Mat  Ben.Ass'n,  84  Iowa,  222;  Tene 
Haate  etc.  Co.  vs.  Back,  95  Ind.,  846 ;  Cincinnati  etc.  Co.  vs.  Eaton,  91 
Ind.,  474 ;  Danlap  vs.  Wagner,  85  Ind.,  529 ;  Barford  vs.  Johnston,  82 
Ind.,  426;  Billman  vs.  Indianapolis  etc  Ca,  76  Ind.,  166;  s.  c,  40  Am.  R, 
230  ;  1  Hale,  P.  C,  428 ;  1  Hawk,  P.  C,  98  ;  KeUj  vs.  State,  58  Ind.,  811; 
Harvey  vs.  State,  40  Ind.,  516. 

Bloom  vs,  Franklin  Li//t  Ins.  Co. 
Bep*C  Joor'l,  p.  IT.  Hid.  &  0. 
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TITLE. 

§  18.  AcoiDENT.— IT^^o^  does  voi  ConstUutt  a  Qift  cw  again^ 
Greditors. — ^A  husband  purchased  an  insurance  ticket  against 
accidents,  and  handed  it  to  his  wife,  saying  that  she  could  take 
it  and  take  care  of  it,  and  if  he  got  kiUed  before  he  got  back  she 
would  be  that  much  better  ofL  He  was  killed.  SM,  That  the 
conversation  alluded  to  was  not  sufficient  to  establish  a  gift  to 
the  wife  as  against  the  rights  of  the  creditors  of  her  husband*8 
estate. 

LinBenbigler  tb.  Gonrley,  6  P.  F.  Smith  166;  Ciawford's  Appeal,  1  P.  F. 
Smith,  62 ;  Trough  tb.  Estate,  26  id.,  115. 

WiUianui'  A  Harding's  Appeal 
Bep'A  Jovrl,  p.  li  Pa.  &  0, 


Digitized  by  VjOOQ IC 


12  Report  (f  Decisions,  [Jan., 


REPORT  OF  DECISIOx\S 

RENDERED  IN  INSURANCE  OASBB,  IN  THE  UNITED  STATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


From  ceti^ied  tranaeripta  in  our  possession, 

SUPREME  COURT  OP  PENNSYLVANIA. 


Appeals  from  Decree  of  the  Orphans*  Court  of  Wyoming  Oounty, 
WILLIAMS'  APPEAL. 

HARDING'S  APPEAL.* 

A  hosbaDd  pnrchased  an  insurance  ticket  against  accidents,  and  handed  it  to 
his  wife,  sayins,  that  she  conld  take  it  and  take  care  of  it,  and  if  he  got 
killed  before  ue  got  back  she  wonld  be  that  much  better  off.  He  was 
killed.  HM,  That  the  oonyersation  allnded  to  was  not  sufficient  to  estab- 
lish a  gift  to  the  wife  as  against  the  rights  of  the  creditors  of  her  hus- 
band's estates. 

John    A.    Sittser,    and     Messbs.    W.  £.  ft    C.  A.  Littlb,   for 
Appdlants, 
Steubin  Jeztkins  and  Qabbiok  M.  HABDma,  for  Appellee, 

Mehoub,  C.  J, 
These  two  appeals  are  from  the  same  decree.    They  were  argued 
together.     The  appellants  are  creditors  of  the  estate  of  H.  P.  Hall- 

*  I>eelrioii~rendered  Maj  19,  IBM.    From  Leffol  InteUigencer, 
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stead,  deceased.  The  contention  is  as  to  the  ownerdiip  of  a  policy 
or  ticket  of  imBuraDoe,  procured  by  him  in  the  TraTelers'  InsuraiKe 
Company  of  Hartford,  on  his  own  person.  It  proTided  for  the  pay- 
ment to  him  of  fifteen  dollars  per  week  in  case  of  accidental  bodily 
injuries^  or  in  case  of  death  through  such  injuries^  the  sum  of  $3,000. 
It  waa  for  two  days  only.  During  that  time  he  sustained  aocidental 
bodily  injuries  which  caused  his  death.  The  siun  of  |d»000  was  paid 
to  his  administrators  by  the  insurance  company  ;  but  the  money  is 
claimed  by  his  widow  under  an  alleged  gift  of  the  pohoy  to  her  by 
Mr.  fiaUstead  during  his  hfe.  It  appears  that  Mr.  HaUstead  pro- 
cured this  policy  just  before  leaying  home  to  be  absent  a  few  days. 
The  only  witness  relied  en  to  establish  the  alleged  gift  is  Addle  J. 
Eni^p.  Just  before  he  started^  she  teatifiesy  he  came  from  the  door 
with  an  insaranoe  ticket  in  his  hand.  "  He  laid  the  ticket  on  the 
table  right  in  front  of  Mra  HaUstead  and  said,  here  is  an  insurance 
ticket.  Mrs.  HaUstead  asked  him  what  he  had  got  that  for  ?  He 
said,  that  she  should  take  it  and  take  care  of  it,  and  if  he  got  killed 
before  he  got  back,  she  would  be  that  much  better  off.  He  said 
|3,000  better  oft  She  made  a  slight  remark  that  a  fool  and  his 
money  was  soon  parted,  and  he  said  it  cost  only  fifty  cents."  Is 
that  evidence  snfficiont  to  pass  the  title  to  this  tidcet  from  the  hus- 
band to  his  wife  ?  This  poUcy  must  not  be  confounded  with  one 
which  a  husband  may  procure  on  his  life,  and,  by  the  terms  thereof, 
the  money  be  made  payable  to  his  wife  on  his  death.  On  the  con- 
trary, the  person  insured  under  this  policy  is  expressly  prohibited 
from  making  any  disposition  of  it.  A  clause  therein  declares  "the 
transfc^r  of  ^is  ticket  will  forfeit  all  claims  arising  hereunder.  Was 
then,  the  handing  of  this  non-transferable  ticket  by  the  husband  to 
his  wife,  accompanied  by  his  statement  and  request  as  proved,  suffi- 
cient to  diyest  all  his  interest  therein,  and  transfer  the  right  of  prop- 
erty to  her  ?  He  did  not  say  that  he  had  procured  it  for  her  benefit 
When  a  husband,  about  to  leave  home  with  the  intention  of  being 
absent  a  few  days,  hands  a  paper  to  his  wife,  and  makes  the  remarks 
stated,  is  it  reasonable  to  presume  that  either  of  them  imderstood 
she  thereby  acquired  a  right  to  it  adyerse  to  her  husband  ?  Unless 
she  there  and  then  acquired  such  adverse  right  the  gift  was  not  .exe- 
cuted :  linsenbigler  vs.  Gk>urley,  6  P.  F.  Smith,  166.  If  he  had 
sustained  such  injuries  as  would  have  made  the  company  liable  to 
pay  fifteen  dollars  a  week  for  twenty-six  consecutive  week%  did  the 
parties  to  this  transaction  understand  that  the  wife  could  draw  that 
money  to  the  exclusion  of  her  husband  ?    It  is  very  dear  the  lan- 
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goage  QBed  justifi^  no  such  oondosion.  In  arriving  at  the  inten- 
tion  of  the  paitiea^  we  miut  reoogniee  the  oonfidential  relations 
which  exist  between  husband  and  wife,  as  well  as  the  fact  that,  in  his 
absence,  his  Talnable  papers  left  at  home  depend  largelj  on  her  care 
for  their  protection  and  security*  The  fact  of  leaving  the  policy  in 
her  care,  and  requesting  her  to  take  care  of  it,  imposed  no  unusual 
duty  on  a  wife.  The  casual  remark  that,  in  case  of  his  death,  she 
would  be  13,000  better  of^  reasonably  interpreted,  meant,  his  estate 
would  amount  to  that  much  more.  It  is  not  denied  that  a  husband 
may  make  a  valid  gift  to  his  wife  of  money  or  chattel  by  delivery  of 
possession  and  language  proving  such  intention :  Crawford's  Appeal, 
11  P.  F.  Smith,  52.  It  should,  however,  dearly  show  an  intention  to 
part  with  both  possession  and  property.  Either  one  alone  is  not 
sufficient :  Trough  vs.  Estate,  25  id.,  115.  A  carefnl  consideration 
of  this  whole  transaction  fails  to  convince  us  that  the  husband  in- 
tended to  part  with  his  right  of  properly  in  the  policy  when  he 
handed  it  to  his  wife.  His  language  fairly  interpreted  conveys  no 
such  idea.  There  is  no  evidence  that  she  undeistood,  when  she 
received  it,  that  she  took  it  otherwise  than  as  his  custodian,  to  hold  it 
in  his  absence.  Her  possession  was  his  possession.  Her  subsequent 
action  in  regard  to  the  policy  dearly  shows  this  to  have  been  her 
understanding.  Soon  after  the  death  of  her  husband  letters  of 
administration  on  his  estate  were  granted  to  her  and  one  Oeorge  S. 
Harding.  The  auditor  found  as  a  fact  that  the  inventory  and  ap- 
praisement filed  in  the  register's  office,  and  purporting  to  have  been 
made  at  the  request  of  both  of  said  administrators,  contained  an 
item  for  ^^life  insurance"  for  a  specific  sum,  which  induded  this 
accident  x>olicy  in  question.  Conceding  that  act,  under  the  drcum- 
stances  shown,  may  not  operate  as  an  estoppel  so  as  to  bar  her  right 
to  the  proceeds  of  the  policy,  if  otherwise  entitled  thereto,  yet  it  is 
certainly  persuasive  evidence  thilt  she  did  not  then  daim  it  in  her 
own  right  This  item  was  not  induded  in  the  inventory  without  her 
knowledge,  for  her  attention  was  called  to  it  at  the  time.  We  there- 
conrlude  there  was  no  intention  to  transfer  to  his  wife  any  right  of 
property  in  the  policy,  and  the  learned  judge  erred  in  holding 
otherwise. 

Decree  reversed  at  the  costs  of  the  appellees ;  the  exceptions  to 
the  report  of  the  auditor  are  dismissed,  and  the  account  as  renatated 
by  him  is  confirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 


GILMAK     \ 

us. 

CURTia*    I 

The  aadgnment  of  a  policy  of  life  inmiranoe  as  collateral  aecnrity  for  advances 
to  be  and  whioh  were  made  by  the  assignee,  Tests  the  legal  title  to  the 
policy  of  the  latter.  The  interest  of  the  owner  of  the  policy  only  extends 
to  what  remains  of  it  after  such  adyances  have  been  repaid,  until  such 
repayment  the  assignee  cannot  be  made  to  surrender  the  policy. 

0.  F.  Hjjtlon  and  d.  W.  Tyleb,  for  the  AppdLanU 
H.  a.  Sbxbkbst  and  G.  F.  Shahp,  for  the  Bespondeni* 

Row,  J. 
Taking  the  most  &Torabl6  riew  for  the  plaintiff  of  this  case/  as 
presented,  it  is  dear  that  the  decree  entered  in  the  court  below 
cannot  stand.  Conceding  that  it  appears  with  sufficient  certainty 
that  the  policy  i^  question  was  assigned  by  the  plaintiff  to  the 
defendant  to  be  held  by  him  as  collateral  security  for  certain 
adrances  to  be  and  which  were  made  by  him,  the  legal  title  to  the 
poUcy  passed  by  the  assignment  to  the  defendant.  The  court 
should  not,  therefore,  have  adjudged  the  plaintiff  the  owner  of  the 
policy  and  entitled  to  receive  from  the  insurance  company  the  whole 
amount  due  ui>on  it.  The  interest  of  the  plaintiff  in  the  pohcy, 
upon  that  condition  of  fact,  is  in  what  remains  of  it  after  the 
adTances,  for  the  security  of  which  it  was  assigned,  have  been  satis- 

m  Opinioa  fll«d  KoT»mb«r  20,  ISSi.    VMm  W.  C.  BtparUr, 
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fied,  and  defendant  oannot  be  made  to  surrender  it  to  the  plaintiff 
until  the  advances  made  by  him  are  repaid. 

But  the  special  issues,  which  were  adopted  by  the  court  below  as 
its  findings,  are  indefinite,  uncertain  and  inconsistent.  For  exam- 
ple, upon  an  important  question  in  the  case  the  answers  of  the  jury 
to  questions  propounded  were  as  follows  : — 

'*  8.  When  plaintiff  re-assigned  the  policy  to  her  mother,  did  she 
make  such  assignment  absolutely  for  the  benefit  of  her  mother  ? 

'*  Answer — ^For  the  benefit  of  her  mother. 

*'  9.  If  such  assignment  was  not  made  absolutely  and  solely  for 
the  mother's  benefit^  was  it  made  with  an  understanding  that  Mrs. 
Curtis  or  defendant,  Qilbert  Curtis,  should  hold  the  poUcy  subject 
to  a  trust  in  favor  of  plaintiff? 

"  Answer — ^Yea" 

Judgment  and  order  reversed  and  cause  remanded  with  leave  to 
the  parties  to  amend  their  pleadings  if  they  shall  be  so  advised. 

Morrison,  C.  J.,  Shabpsteen,  J.,  Mtbick,  J.,  Mgkxb,  J.,  Thobnton,  X, 
and  MoKiMffrBT,  J.,  concurred. 
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SUPBEME  COUBT  OF  INDIANA. 
Mat  Tkbm,  1884 

Appecu  from  the  Marion  Superior  Court 


HELEN  BLOOM  et  al. 

178. 

FRANKLIN  LIFE  INS.  CO.* 

The  answer  aTeired  that  the  iDsnred  while  intoxicated  did  commit  an  as- 
sault and  hattery,  and  while  thus  engaged,  was  struck  on  the  head  by  the 
husband  of  the  assaulted  party  in  her  lawful  defense,  thus  causing  his 
death.  The  policy  provided  that  it  should  be  of  no  eiiect  if  the  insured 
Ldied  by  reason  of  intemperance,  or  in  the  known  yiolation  of  the  laws. 

Held.  That  the  aTerment  sufficiently  set  forth  the  facts  of  intoxication  and 
yiolation  of  law,  to  put  the  appellant  to  a  reply. 

Hddj  That  the  words  ''committing  an  assault  and  battery"  have  a  settled 
meaning  of  which  a  court  may  take  Judicial  cognizance  as  being  a  viola- 
tion of  the  law. 

Held,  That  not  every  death  while  in  known  violation  of  law  would  render  the 
policy  void,  the  violation  must  be  such  as  to  increase  the  risk  and  the 
death  a  consequence  which  might  perhaps  have  been  reasonably  expected. 
The  law  violated  also  should  be  one  of  which  the  violator  may  be  expected 
to  know. 

Et.t.tott,  C.  J. 
The  policy  of  insurance  upon  which  the  appellant's  complaint  is 
founded,  contains  a  provision  that  if  the  assured  shall  die  by  reason 
of  intemperance  from  the  use  of  intoxicating  liquors,  or  in  the 
known  violation  of  the  laws  of  the  States  or  .of  the  United  States, 
the  policy  shall  be  void.  The  answer  of  the  appellee  after  setting 
forth  the  provision  of  the  policy,  proceeds  as  follows  :    ''And  this 

•  Dedaion  rendered  October  38, 1884. 
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defendant  avers  that  the  said  August  Bloom,  the  assured,  came  to 
his  death  in  the  following  manner,  to  wit  On  or  about  the  29th 
day  of  December,  1881,  the  said  August  Bloom,  while  m  a  state 
of  intoxication  from  the  use  of  intoxicating  liquors,  did  commit  an 
assault  and  battery  upon  one  Wilhelmina  Bloom,  the  wife  of  his 
brother.  Albeit  Bloom,  at  the  town  of  Aurora  and  8tate  of  Indiana, 
and  while  thus  engaged  in  penetrating  said  assault  and  battery  and 
while  violently  beating,  bruising,  choking  and  maltreating  her,  the 
said  wife  of  his  brother,  he,  the  said  August  being  at  the  time  in  a 
state  of  intoxication,  his  brother,  the  said  Albert,  did  then  and 
there,  for  the  purpose  of  lawfully  defending  his  wife  against  said 
assault  and  battery,  strike  the  said  August  Bloom  upon  the  head 
with  a  jack-plane,  or  some  other  wooden  instrument,  thereby  frac- 
turing the  skull  of  him,  the  said  August,  and  causing  his  death 
within  a  few  hours  thereafter."  There  can  be  no  question  as  to  the 
force  and  validity  of  the  provision  of  the  policy  declaring  it  to  be  of 
no  effect  in  the  event  that  the  assured  shall  come  to  his  death  from 
the  effects  of  intemperance,  or  while  engaged  in  willful  violation  of 
the  law,  we  do  not,  indeed,  understand  the  appellant  as  insisting 
upon  the  invalidity  of  this  provision,  but  as  asserting  that  the  facts 
stated  do  not  show  that  the  assured  died  from  the  effects  of  intem- 
perance, or  that  he  met  his  death  while  engaged  in  knowingly  vio- 
lating the  law. 

We  do  not  think  that  an  answer  averring  that  the  assured  came 
to  his  death  while  engaged  in  violating  the  law,  need  be  framed 
with  the  same  precision  as  would  be  necessary  in  an  indictment 
in  a  criminal  prosecution.  The  rules  of  pleading  in  civil  cases  are 
not  so  rigid  and  strict  as  they  are  in  prosecuticms  for  criminal 
offenses.  We  cannot,  therefore,  accept  as  a  just  standard  the  lule 
which  obtains  in  cases  of  indictments,  but  even  in  such  cases  the 
pleading  is  good  if  it  describes  the  offense  in  the  language  of  the 
statute  or  in  the  language  of  equivalent  meaning. 

The  answer  charges  that  the  assured  did  commit  an  assault  and 
battery,  and  then  sets  forth  the  facts  constituting  the  offense.  It 
it  true  that  the  language  of  the  statute  defining  the  offense  is  not 
pursued,  but  we  do  not  think  this  was  necessary,  for  all  that  it  was 
incumbent  upon  the  appellee  to  do,  was  to  state  such  facts  as  would 
enable  the  court  to  conclude  as  matter  of  law,  that  there  was  an 
assault  and  battery  committed.  The  facts  stated  warrant  this  con- 
clusion. It  is  not  necessary  in  a  complaint  to  aniicipate  defenses, 
nor  is  it  necessary  in  an  answer  to  anticipate  matters  that  might  be 
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replied  in  SToidance,  in  fhe  one  case  it  is  sufficient  to  make  a 
prima  facie  cause  of  action,  in  the  other,  to  make  a  prima  facie 
defense.  We  can  see  no  reason  for  taking  this  case  out  of  the 
general  role.  It  is  true,  forfeitures  are  odious,  and  that  courts 
are  slow  to  enforce  them,  but  this  consideration  does  not  affect  the 
rules  of  pleading.  The  reluctance  of  courts  to  enforce  forfeitures 
does  not  change  the  rules  of  pleading,  but  does,  in  high  degree, 
affect  the  causes  assigned  in  support  of  the  daim  of  forfeiture. 
The  question  under  the  rule  agaiust  enforcing  forfeitures  is.  not 
in  what  manner  are  the  grounds  of  forfeiture  pleaded,  but  the 
question  is,  what  are  the  grounds  ?  Are  they  so  important  and 
material  as  to  compel  a  declaration  of  forfeiture  ?  If ,  in  this  case, 
the  answer  shows  that  the  aosured  came  to  his  death  in  the  known 
violation  of  law,  then  there  is  a  cause  of  forfeiture  shown,  no  matter 
how  inartistically  drawn  the  pleading  may  be  ;  for  the  inquiry  is, 
not  as  to  the  manner  of  pleading,  but  as  to  the  substance  of  the 
plcF.  It  seems  quite  dear  that  the  facts  stated  would  be  abun- 
dantly iufficient  in  a  complaint  to  recover  damages  for  an  assault 
and  battery,  and  if  this  be  true,  there  is  no  reason  why  they  should 
not  be  sufficient  where  the  assault  and  battery  is  pleaded  as  a 
defense.  If  the  facts  are  such  as  show  an  assault  and  battery,  then, 
if  an  assault  and  battery  is  a  defense  the  pleading  is  sufficient,  no 
matter  what  may  be  the  character  of  the  action  in  which  it  is  inter- 
posed. The  pleading  under  immediate  mention  does  state  facts 
constituting  an  assault  and  battery  and  does  show  an  offense  involv- 
ing a  willful  violation  of  law.  At  all  events  the  facts  stated  in  the 
answer,  and  admitted  by  the  demurrer,  are  enough  to  put  the  ap 
pellant  to  a  reply.  Granting  it  to  be  true,  as  decided  in  Cluff  vs. 
Mutual  Insurance  Ck>mpany,  13  Allen,  308,  that  the  violation  of  law 
must,  in  order  to  avoid  the  x>olicy,  be  a  breach  of  some  criminal 
statute,  still,  the  answer  is  good,  for  courts  judicially  know  that  an 
assault  and  battery  is  an  offense  punishable  as  a  crime.  The  words 
assault  and  battery  employed  in  the  answer,  have,  and  for  centuries 
ha^e  had,  a  definite  and  settled  meaning  and  we  can  assign  that 
meaning  to  them  not  only  without  encroaching  upon  any  rule  of 
law,  but  in  dose  harmony  with  long  and  firmly  settled  principles. 
We  may  with  justice  and  propriety  apply  to  the  pleading  before  us 
the  rule  adopted  in  Burk  vs.  State,  27  Ind.,  430,  where  it  was  held 
that  a  crime  was  well  defined  if  the  legislature  employed  a  phrase  of 
a  definite  and  settled  meaning.  In  that  case  the  phrase  was  ''  public 
nuisance"  and  it   was  hdd  to  be  a  sufficient  definition  of  the 
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offense.    Berdetta  ts.  State,  78  Ind.,  185,  Tide  opinion,  196 ;  &  c  38 
Am.  Bep.,  117. 

Taking  the  general  words  as  used  in  the  answer  and  the  statement 
of  specific  facts,  it  appears  with  reasonable  certainty,  that  there  was 
a  violation  of  a  criminal  statute.  We  do  not  affirm  that  the  words 
assault  and  battery  would  of '^themselves  be  sufficient,  not  that  by 
any  means,  but  as  we  do  affirm  that  the  words  used  as  they  are 
in  that  clause  of  the  answer  reading,  **  while  thus  engaged  in  per- 
petrating the  said  assault  and  battery,  and  while  violently  beating, 
bruising,  choking  and  maltreating  her,  the  said  wife  of  his  brother," 
are  to  be  considered  in  determining  the  character  of  the  violence 
used  upon  the  person  of  Mrs.  Bloom. 

The  words  have  a  settled  meaning  quite  as  full  and  definite  as  the 
word  unlawful,  and  it  is  but  following  the  ruling  in  Burk  vs.  State, 
supra,  to  give  them  their  well-known  meaning.  If  the  word  unlaw- 
ful h<id  been  used  the  substantial  requisites  of  an  indictment  would 
have  been  present.    State  vs.  Smith,  74  Ind.,  557. 

It  seems  to  us  that  the  words  used,  taken  in  connection  with  those 
with  which  they  are  immediately  associated,  aod  in  connection  with 
the  clause  contained  in  the  concluding  part  of  the  answer  which 
reads :  *'  And  this  defendant  says  that  by  reason  of  his  said  intoxica- 
tion and  of  his  said  violation  of  the  law  in  committing  such  assault 
and  battery,  the  said  August  Bloom  was  then  and  there  in  the  known 
violation  of  the  laws  of  Indiana,"  fally  show  that  an  offense  pun- 
ishable by  the  criminal  laws  of  the  State  was  committed  by  the  as- 
sured. 

We  do  not  hold  that  the  averments  in  the  concluding  part  of  the 
answer  control,  but  do  hold  that  in  determining  the  whole  tenor  and 
drift  of  the  pleading  they  are  proper  for  consideration. 

The  soundness  of  the  decision  in  Cluff  va  Mutual  Ins.  Co.,  supra, 
upon  the  point  immediately  under  discussion  is  questioned  in  the 
well-considered  case  of  Bradley  vs.  Mutual  etc.  Ck).,  45  N.  Y.,  522, 
and  was  denied  in  tlie  same  case  by  the  Supreme  Court  of  New  York. 
It  does  seem  a  wide  stretch  of  judicial  power  to  affirm  that  a  clause 
reading,  *'  Or  in  case  the  assured  shall  die  by  his  own  hand,  or  in 
consequences  of  a  duel,  or  by  reason  of  intemperance  from  the  use 
of  intoxicating  liquors,  or  by  the  hands  of  justice,  or  in  the  known 
violation  of  the  laws  of  these  States,  or  of  the  United  States^  or  of 
any  other  country  which  he  may  visit,  this  x>ohcy  shall  be  void,  re- 
fers solely  to  crimmal  laws.'' 

If  the  words  employed  are  taken  in  their  usual  signification  it 
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woiild  seem  quite  dear  that  death  in  the  known  yiolation  of  any  law, 
criminal  or  ciyil,  would  make  the  policy  inoperative. 

An  illustration  was  put  by  Qrover,  J.,  in  Bradley  vs.  Mutual  etc 
Ck>.,  which  goes  far  to  show  the  unsoundness  of  the  decision  in  Cluff 
YS.  Mutual  In&  Co.  ^*  Again,  suppose  the  death  occurred  from  in- 
jury  received  while  the  assiured  was  attempting  to  obtain,  by  force, 
the  possession  of  a  chattel  of  which  another  was  in  peaceable  pos- 
session, the  title  to  which  was  claimed  by  both,  but  which  was 
really  in  the  assured,  the  case  would  come  within  the  proviso  for  the 
reason  that  the  risk  was  increased,  and  the  death  caused  by  the  vio- 
lation of  the  law  by  the  assured,  although  such  law  was  the  civil  law 
only,  the  deceased  having  committed  no  breach  of  the  peace  or  any 
indictable  offense."  Suppose  as  a  further  illustration,  that  the  law 
prohibits  a  passenger  from  standing  on  the  platform  of  a  railway 
car,  while  in  motion,  or  that  it  prohibits  persons  from  approaching 
within  a  specified  distance  of  a  blast  about  to  be  fired,  would  not  a 
known  violation  of  such  a  law  increase  the  risk  and  be  within  the 
letter,  and  the  spirit  of  the  provision  in  the  policy? 

On  the  other  hand  it  is  not  every  violation  of  law  which  should  ab- 
solve the  company,  even  though  the  law  be  a  criminal  one.  Suppose 
a  man  violates  our  law  against  profanity  and  is  shot  while  doing  it, 
should  that  absolve  the  company  from  liability  ?  Again,  suppose  a 
man  violates  our  Sunday  law  by  fishing  and  while  committing  the 
offense  is  shot  and  killed,  would  that  relieve  the  company  ?  In  a 
late  case.  Hatch,  Adm.,  va  Mutual  Life  Ins.  Co.,  120  Mass.,  550,  a 
rule  was  declared  which  it  seems  difScult,  if  not  impossible,  to  rec- 
oncile with  that  laid  down  in  Clufi  v&  Mutual  eta  Co.,  for  it  was 
held  in  the  later  case  that  where  an  assured  submits  to  a  surgical 
operation  for  the  purpose  of  producing  abortion  there  can  be  no  re- 
covery upon  the  policy. 

It  is  true  that  the  opinion  puts  the  decision  upon  the  ground  of 
pnbUc  poli<7,  but  when  the  real  reason  for  the  decision  is  reached  it 
will  be  found  that  it  rests  upon  the  ground  that  the  act  was  in  vio- 
lation of  the  rights  of  the  insurance  company,  for  an  act  against 
public  policy  cannot  relieve  the  company  unless  it  is  one  increasing 
the  risL  If  a  man  should  violate  public  policy  by  entering  into  an 
illegal  conspiracy  to  prevent  competition  at  a  public  sale  and  this 
should  lead  to  his  death,  we  suppose  no  one  would  daim  that  because 
his  act  was  against  public  policy  the  insurance  contract  was  avoided. 
Again,  if  an  assured  should  enter  into  a  conspiracy  to  corruptly  con- 
trol the  acts  of  a  government  ofiSdal,  or  should  enter  into  a  mar- 
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ria^e  brocage  contract,  and  tbese  acts  should  lead  to  his  death,  it 
would  be  dear  that  the  policy  of  insurance  wouuld  not  be  ren- 
dered void. 

In  our  opinion  the  law  is  this :  A  known  Tiolation  of  a  positive 
law,  whether  the  law  is  a  civil  or  a  criminal  one,  avoids  the  policy,  if 
the  natural  and  reasonable  consequences  of  the  violation  is  to  in- 
crease the  risk ;  a  violation  of  law,  whether  the  law  is  a  civil  or  a 
criminal  one,  does  not  avoid  the  policy  if  the  natural  and  reasonable 
consequence  of  the  act  does  not  increase  the  risk.  Whether  the 
violation  of  law  was  the  proximate  cause  of  death  and  whether  it 
was  an  act  increasing  the  risk  must  in  general  be  determined  from 
the  facts  of  the  particular  cane.  There  must  in  all  cases,  whether  the 
law  violated  be  a  criminal  or  a  civil  one,  be  some  causative  connection 
between  the  act  which  constituted  the  violation  of  law  and  the  death 
of  the  assured. 

A  man  engaged  in  uttering  counterfeit  money  might  meet  his 
death  while  so  engaged  and  yet  there  might  be  circumstances  which 
would  destroy  the  causal  connection  between  the  death  and  the  vio- 
lation of  law,  and  in  such  a  case  it  is  clear  that  the  company  would 
not  be  relieved  from  liability.  On  the  other  hand,  an  assured  might 
bring  on  his  death  while  engaged  in  the  violation  of  a  civil  law,  as, 
for  instance,  in  the  case  of  an  attempt  to  force  an  entrance  into  a 
man's  house  for  the  purpose  of  arresting  him  on  civil  process. 

Another  illustration  may  be  found  in  the  case  of  a  railway  en- 
gineer, who  in  violation  of  law  neglects  to  sound  signals  and  brings 
on  a  colhsLon  in  which  he  perishes  and  a  kindred  example  is  supplied 
in  cases  of  ooQi&dons  at  sea  or  on  navigable  streams,  brought  about 
by  a  violation  of  maritime  laws.  It  would  not  be  difficult  to  multi- 
ply examples  proving  that  the  rule  must  be  that  the  known  violation 
of  a  positive  law  relieves  the  company  where  the  act  constituting 
the  violation  is  the  proximate  cause  of  death,  whether  the  positive 
law  violated  be  a  civil  or  a  criminal  one.  ^ 

The  act  of  the  assured  in  this  case  was  the  proximate  cause  of  his 
death  within  the  meaning  of  the  law.  A  man  who  makes  a  violent 
assault  upon  a  woman  puts  his  own  person  in  danger,  for  a  father,  a 
husband,  or  a  child  may  interfere  to  protect  the  assailed  woman, 
and  may  overcome  the  assailant  by  force.  Strangers  not  only  may 
interfere  to  protect  the  person  violently  assaulted,  but  are,  in  strict 
law,  under  a  duty  to  interfere  The  natural  result  of  such  an  illegal 
act  as  that  of  the  assured  therefore  v^as  to  bring  his  person  into 
anger,  and  as  death  resulted,  his  own  act  was  the  proximate  cause. 
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It  may  well  be  doubted  whether  an  assured  who  violentlj  assaults 
another  does  not  cause  a  forfeiture  even  though  the  rescuer  uses 
excessive  force,  but  that  point  we  need  not  decide,  for  the  interfer- 
ence in  this  instance  was  a  lawful  one.  While  the  unlawful  act  of 
the  assured  must  tend  in  the  natural  line  of  causation  to  his  death  in 
order  to  work  a  forfeiture,  it  is  not  necessary  that  the  act  should  be 
the  direct  cause,  nor  that  the  precise  consequences  which  actually 
followed  could  have  been  foreseen.  It  is  enough  if  the  act  is  unlaw- 
ful in  itself,  and  the  consequences  flowing  from  it  are  such  as  might 
have  been  reasonably  expected  to  happen,  then  death  is  the  proxi- 
mate result,  ^r  in  such  case  the  ultimate  result  is  traced  back  to  the 
original  proximate  cause.  Terre  Haute  etc  Co.  t&  Buck,  95  Ind.,  346  ; 
Ginciiinati  etc  Co.  v&  Eaton,  94  Ind.,  474 ;  Dunlap  vs.  Wagner,  35 
Ind.,  529  ;  Burford  vs.  Johnston,  32  Ind.,  426  ;  Billman  v&  Indian- 
apolis etc.  Co.,  76  Ind.,  166;  s.  c,  40  Am.  R,  230. 

In  the  case  of  duff  vs.  Mutual  Benefit^  supra,  the  decision  was 
that  where  the  assured  made  an  assault  upon  another  and  the  per- 
son assaulted  killed  him,  the  policy  was  forfeited.  The  same  general 
doctrine  was  maintained  in  Bradley  vs.  Mutual  Benefit  Ins.  Co.,  su- 
pra, but  it  was  held  that  where  there  was  any  conflict  of  evidence 
the  question  whether  th^  death  was  the  natural  result  of  the  wrong- 
ful act  must  be  left  to  the  jury. 

In  the  case  of  Insurance  Co.  vs.  Seaver,  19  Wall,  531,  the  as- 
sured was  driving  in  a  race,  a  collision  took  place,  he  leaped  ftom 
his  sulky  and  was  killed,  and  the  court  held  that  death  was  proxi- 
mately caused  by  the  unlawful  act  of  racing.  The  subject  received 
consideration  in  Muller  v&  Mutual  Benefit  Ass'n.,  34  Iowa,  222, 
where  the  assured  while  suffering  from  a  fit  of  delirium  tremens  es- 
caped from  his  keepers,  ran  out  into  the  street  in  very  inclement 
weather,  and  by  the  exposure  brought  on  a  form  of  disease  which 
was  the  immediate  cause  of  death.  The  court  held  that  the  proxi- 
mate cause  of  death  was  the  excessive  use  of  intoxicating  liquor. 

But  there  is  really  no  reason  for  endeavoring  to  find  insurance 
cases,  for  the  fundamental  principles  must  be  the  same  whether 
the  contract  is  one  of  insurance  or  an  ordinary  commercial  agree- 
ment The  fundamental  principle  is  as  old  as  the  ''  Squib  Case  " 
on  the  civil  side  of  the  common  law,  and  on  the  criminal  side  as 
old,  at  least,  as  the  time  of  Sir  Matthew  Hale.  1  Hale,  P.  C,  428  ;  1 
Hawk,  P.  C,  93  ;  Kelly  vs.  State,  63  Ind.,  311 ;  Harvey  vs.  State,  40 
Ind.,  516 ;  Terre  Haute  etc.  Co.  vs.  Buck,  96  Ind.,  346,  vide 
auth.,  p.  350,  courts  cannot  be  ignorant  of  the  nature  of  men,  and 
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must  attrlbnte  to  them  the  ordinary  passions  and  wealmesses  in 
herent  in  human  nature.  It  has  been  expressly  adjudged  that 
courts  may  presume  that  domestic  animals  will  act  in  conformity 
with  their  usual  propensities  and  habits,  and  surely  there  is  stronger 
reason  for  extending  this  principle  to  beings  of  intelligence,  reason 
and  affections.  Wharton's  Negligence,  sections  100-107.  Billman 
TS.  Indianax>olis  etc  Ck>.,  supra.  It  has,  indeed,  been  laid  down  by 
respectable  authority  that  notice  will  be  taken  of  the  habits  of  men 
acting  in  masses,  and  if  this  be  true  it  must  also  be  true  that  notice 
will  be  taken  of  what  an  ordinary  man  would  likely  do  under  a 
known  state  of  affidrs.  Wharton,  Negligence,  sectiop  108.  These 
considerations  lead  to  the  conclusion  that  a  man  who  beats  and  mal- 
treats another's  wife  may  reasonably  expect  the  husband  to  defend 
her  without  being  careful  as  to  means  of  defense  or  to  nicely  weigh 
the  degree  of  force.  To  expect  a  husband  to  act  cooly  and  with  careful 
crcumspection  in  such  a  case  is  to  expect  an  unreasonable  thing. 

The  probability  is  that  the  husband  would  in  such  a  case  use 
force,  and  this  makes  it  probable  that  the  one  who  assaults  the  wife 
will  encounter  force  at  the  hands  of  the  husband,  and  what  is 
probable  is,  in  legal  contemplation,  to  be  expected.  Billman  ys. 
Indianapolis  etc  Co.,  supra,  and  authorities  cited.  li^  therefore,  an 
assured  does  assault  another's  wife,  he  does  an  unlawful  thing  which 
he  must  expect  will  bring  upon  him  violence  from  the  husband,  and 
if  this  force  leads  to  death,  then  the  proximate  cause  of  death  is  the 
unlawful  act  which  provoked  the  use  of  yiolence. 

The  TLolation  must  be  a  known  one,  and  we  are  inclined  to  think 
that  the  law  violated  must  be  a  known  one,  that  is,  must  be  one  of 
which  the  violator  has,  or  should  have,  actual  knowledge.  But 
there  are  many  things  of  which  no  man  can  be  ignorant  and  among 
the  things  of  which  no  one  can  be  ignorant,  are  that  it  is  agaiiist  the 
law  to  commit  murder,  to  steal,  or  to  violently  beat  another. 

We  cannot  doubt  that  the  beating  of  Mra  Bloom  was  an  act 
known  by  the  assured  to  be  a  violation  of  law.  The  fact  that  the 
assured  was  intoxicated  when  he  committed  the  assault  and  battery 
ux>on  his  brother's  wife  does  not  change  the  law.  Drunkenness  is 
no  excuse  for  crime.  Gbodwin  v&  State,  9  Ind.,  and  authorities 
cited.  A  man  who  voluntarily  makes  himseU  drunk  is  in  a  measure 
responsible  for  his  own  irresponsibility.  But  waiving  this  consid- 
eration the  degree  of  intoxication  does  not  appear  to  have  affected 
the  mental  capacity  of  the  assured,  and  the  presumption  is  here,  as 
in  all  cases,  that  the  mental  condition  was  a  normal  one. 
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There  is  no  force  in  the  proposition  that  the  assured  did  not  lose 
his  life  in  a  known  yiolation  of  law,  but  in  consequence  of  the  viola- 
tion. The  cause  of  the  cause  is  in  law  sufficient,  and  the  cause  of 
the  cause  of  death  was  the  blow  given  while  the  assured  was  in  the 
act  of  violating  the  law,  and  it  is  not  material  whether  death  did  or 
did  not  immediately  ensue. 

What  we  have  said  disposes  of  all  the  questions  in  the  case  and  it 
is  not  necessary  to  examine  the  special  finding. 

Judgment  affirmed. 
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COUBT  OF  APPEALS  OF  KENTUCKY. 


Appeal  from  LouisviUe  Chanceiy  Court, 


NORTHWESTERN   MUTUAL  LIFE  INS.  CO. 

FORT'S  ADM'R.* 

A  policy  coDtained  a  provision  that  if  the  insured  failed  to  pay  the  interest  in 
cash  on  his  premium  notes  the  policy  should  he  foifeitahle,  Held,  the  for- 
feiture was  not  valid  or  enforceable. 

The  policy  agreeine  that  the  insured  should  be  entitled  to  a  share  of  the  com- 
pany's profits,  Held^  the  company  should  have  itself  applied  his  share  to  pay 
the  interest,  though  the  policy  also  provided  that  such  share  should  go  to 
pay  the  principal  of  the  notes. 

Babnett,  Noble  ft  Babnbtt,  for  Appellants, 
Temple  Bodlet  and  C.  S.  Gbubbs,  for  Appellee, 

Lewis,  J. 
On  ihe  17th  of  January,  1868,  in  consideration  of  the  annual  pre- 
mium in  advance,  consisting  of  an  annual  premium  note  of  tl94^  the 
interest  on  which  was  to  be  paid  annually  in  cash  at  the  date  of  the 
maturity  of  the  annual  premium,  and  of  the  quarterly  cash  premium 
of  $72.10  to  be  paid  at  or  before  the  17th  of  January,  April,  July 
and  October  in  every  year  during  the  first  ten  years  of  the  continu- 
ance of  the  policy  then  issued,  the  Northwestern  Mutual  Life  Limir- 
ance  Company  insured  the  life  of  Sugg  Fort  for  the  use  and  benefit 
of  Virginia  C.  Fort,  his  wife,  in  the  amount  of  $10,000  for  the  term  of 
his  natural  life. 

«  Opinion  Al«4  Oot.  14, 1884     From  Kentudejf  Law  B^orter, 
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The  oi&iual  premium  notes  were  executed  according  to  the  con- 
tract in  January  of  the  years  1868, 1869, 1870  and  1871,  ^d  the  in- 
terest on  each  of  them,  except  the  last  mentioned,  was  paid  up  to 
the  date  of  the  maturity  of  the  third  annual  premium,  and  the  quar- 
terly cash  premiums  were  also  paid  up  to  April  17, 1871.  But  no 
other  notes  were  given,  nor  interest  or  cash  premiums  paid  there- 
after. 

Sugg  Fort  died  in  1882,  and  this  action  was  instituted  in  Febru- 
ary, 1883,  by  the  administrator  of  Virginia  C.  Fort,  who  died  after 
her  husband,  to  recover  the  sum  of  $3,600,  being  three  and  one  half 
tenths  of  the  amount  of  the  policy.  And  in  an  amended  petition 
judgment  was  also  asked  for  a  due  proportion  of  the  surplus  divi- 
dends accruing  after  the  assured  ceased  to  keep  up  the  policy. 

The  chancellor  rendered  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $3,000,  and  interest  thereon  from  the  time  the  action  was 
commenced,  subject  to  a  credit  of  $698.60  and  interest  thereon  at 
the  rate  of  seven  per  ceUt  per  annum  from  January  17,  1871,  to 
the  date  of  the  judgment,  being  the  amount  of  the  four  premium 
notes  left  after  deducting  $77.40,  the  proportion  of  the  "  surplus  " 
on  the  business  of  the  company  for  the  years  1868, 1869  and  1870, 
to  which  the  assured  was  adjudged  to  be  entitled  according  to  the 
terms  of  the  policy. 

From  that  judgment  tlie  defendant  has  appealed,  and  the  plaintiff 
prosecutes  a  cross-appeal,  the  former  contending  the  court  erred  in 
rendering  judgment  for  any  amount,  and  tlie  latter  that  the  judg- 
ment should  have  been  for  $3,600 ;  that  he  should  have  been 
charged  with  only  three  of  the  premium  notes ;  and  that  the  de- 
fendant should  have  been  charged  with  a  due  proportion  of  the  sur- 
plus on  the  business  of  each  year  since  January,  1871. 

The  following  are  the  provisions  contained  in  the  policy  that  have 
a  bearing  on  the  questions  presented  : — 

"  The  said  company  doth  h/Breby  promise  and  agree  to  pay  said 
sum  assured  *  *  in  sixty  days  after  due  notice  and  proof  of  the 
death  of  the  said  person  whose  life  is  hereby  assured,  the  balance  of 
the  year's  premium  and  all  notes  given  for  premiiuns,  if  any,  being 
first  deducted  therefrom. 

"  At  each  distribution  of  the  surplus  after  three  years  from  the 
date  hereof,  a  due  proportion  of  such  surplus  on  each  and  every 
year's  business,  during  the  continuance  of  this  policy  will  be  re- 
turned to  the  said  assured. 

*<  And  the  said  company  further  promises  and  agrees  that  if  de- 
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fault  shall  be  made  in  the  payment  of  any  premium,  it  will  pay  as 
aboTe  agreed,  as  many  tenth  parts  of  the  original  sum  assured  as 
there  shall  haye  been  complete  annual  premiums  paid  at  the  time  of 
such  default  But  in  order  to  secure  such  proportion  of  the  policy 
all  premium  notes  must  be  taken  up,  or  the  interest  thereon  be  paid 
annually  in  cash  on  the  date  of  the  annual  maturity  of  the  premium 
until  the  notes  are  canceled  by  returns  of  the  surplus  or  the  whole 
policy  will  be  forfeited. 

**  This  policy  is  issued  and  accepted  by  the  parties  in  interest  on 
the  following  express  conditions : —    *    * 

"  dd.  If  the  said  premiums,  or  the  interest  upon  any  note  given 
for  premiums  shall  not  be  paid  on  or  before  the  days  above  men- 
tioned for  the  payment  thereof,  *  *  then,and  in  every  such  case, 
the  company  shiJl  not  be  liable  for  the  payment  of  the  whole  sum 
assured,  but  only  for  such  part  thereof  as  is  expressly  stipulated 
above,  and  the  remainder  shall  cease  and  determine. 

''4th.  In  every  case  where  this  policy  shall  cease  or  beeome  null 
and  void,  all  payments  thereon  shall  be  forfeited  to  the  company.  * 

"  7th.  This  policy  shall  not  take  effect  and  become  binding  on  the 
company  until  the  premium  shall  be  actually  paid,  during  the  life- 
time of  the  person  whose  life  is  assured,  to  the  company,  or  to  some 
person  authorized  to  receive  it,  who  shall  countersign  the  policy  on 
receipt  of  the  premium." 

The  defendant  filed  with  its  answer  as  an  exhibit  the  four  pre- 
mium notes,  which  were  retained  by  it  from  the  dates  they  were  re- 
spectively given.  The  first  one  of  them,  the  others  differing  from  it 
only  as  to  date,  is  as  follows  : — 

''MiLWAUssE,  January  27, 1868. 
<<  For  value  received,  I  promise  to  pay  the  Northwestern  Mutual 
Life  Insurance  Company  one  hundred  and  ninety-four  dollars,  with 
interest  at  the  rate  of  seven  per  cent  per  annum,  which  interest  shall 
be  paid  aonually,  or  the  policy  be  forfeited ;  this  note  being  given 
for  part  of  the  premium  on  policy  No.  30,330  is  to  remain  a  lien 
upon  said  pohcy  until  it  becomes  due  by  limitation,  or  by  the  death 
of  Sugg  Fort^  when  the  note  shall  be  deducted  from  said  pohcy  un- 
less sooner  paid,  the  dividends  on  the  policy  are  to  be  applied  to  the 
payment  of  the  notes. 

"V.  C.  FORT,  BY  Suoa  Fobt." 

Neither  in  the  policy,  nor  in  the  premium  notes»  is  it  stipulated 
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that  they  are  to  be  paid  at  any  fixed  tixne,  or  at  all  events  before  the 
death  of  the  person  whose  life  is  assured.  On  the  contrary  it  is  pro- 
Tided  that  whatever  amount  of  the  notes  may  be  due  after  his 
death  is  to  be  deducted  from  the  sum  assured,  the  only  provision  for 
the  payment  of  them  or  any  part  of  them  during  his  life  being  con- 
tained in  the  notes,  where  it  is  agreed  that  the  dividends  on  the 
pohcy  are  to  be  so  applied,  which  it  is  manifest  are  insufficient  to 
liquidate  them  during  an  ordinary  lifetime.  It  is  therefore  dear 
that  the  failure  to  pay  off  the  notes  during  his  life  was  not  intended 
to  work  a  forfeiture  of  the  policy. 

Nor  is  the  failure  to  pay  any  cash  premium  made  a  cause  of  for- 
feiture, it  being  expressly  provided  otherwise.  The  only  ground 
upon  which  it  can  be  contended  that  the  contract  in  terms,  or  by  im- 
plication provides  for  a  forfeiture  of  the  whole  policy  is  the  failure 
to  pay  annually  the  interest  on  the  premium  notes.  And  whether 
such  failure  has  worked  a  forfeiture  in  this  case  is  the  principal 
question. 

The  law  does  not  &vor  forfeitures,  and  in  order  to  justify  the 
court  in  enforcing  it  in  this  case,  it  should  be  dearly  and  unambigu- 
ously so  expressed  in  the  contract,  and  the  payment  of  the  interest 
annually  should  be  of  the  substance  of  the  contract,  and  not  then,  if 
the  company  has  waived  the  forfeiture. 

We  are  not  prepared  to  say  that  by  the  terms  of  ttds  contract, 
construed  and  enforced  according  to  the  principles  applicable  to 
contracts  generally  a  forfeiture  has  occurred. 

The  company  in  one  clause  of  the  policy  binds  itself  to  return  to 
the  assured  at  each  distribution  of  the  '*  surplus ''  after  three  years  . 
from  its  date  a  due  proportion  of  such  surplus  on  each  and  every 
year's  business  during  the  continuance  of  the  policy.  No  condition 
is  annexed  to  this  undertaking,  and  we  do  not  therefore  see  how  it 
is  possible  the  condusion  that  the  right  of  the  assured  to  such  sur- 
plus became  vested  immediately  after  the  payment  of  the  three  an- 
nual cash  premiums,  and  the  execution  of  the  three  first  premium 
notes,  which  was  done  before  any  defauU  in  the  payment  of  the  in- 
terest occurred,  or  a  cause  of  forfeiture  on  any  account  existed. 

It  is  also  in  another  clause  agreed  in  case  of  default  in  the  pay- 
ment of  any  premium,  the  company  wiU  pay  as  many  tenth  parts  of 
the  original  sum  as  there  shall  have  been  complete  annual  premiums 
paid  at  the  time  of  such  default.  It  is  true  it  is  in  the  same  clause 
provided  that  in  order  to  secure  such  proportion  all  premium  notes 
must  be  taken  up,  or  the  interest  thereon  paid  annually  in  cash,  on 
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the  date  of  the  matnrity  of  the  premium  until  the  notes  are  can- 
celed by  return  of  the  aorpluB,  or  the  whole  policy  wiU  be  forfeited. 
But  it  is  difficult  to  reconcile  the  forfeiting  part  of  this  clause  with  a 
subsequent  one  in  which  it  is  stipulated  that  in  case  of  default  in  the 
payment  of  a  premium  or  interest  upon  any  notes  ''the  company 
shall  not  be  liable  for  the  payment  of  the  whole  sum  assur^,  but 
only  for  such  part  thereof  as  is  expressly  stipulated  above,  and  the 
remainder  shall  cease  and  determine."  And  it  is  still  more  difficult 
to  reconcile  it  with  the  preceding  clause  in  which  the  return  of  the 
surplus  to  the  assured  is  provided  for. 

If  the  rule  to  construe  the  language  of  a  contract  most  strongly 
against  the  x>arty  employing  it  be  applied  in  this  case  it  would  not 
be  unreasonable  to  conclude  that  it  was  not  the  intention  to  forfeit 
the  entire  policy  affcer  there  had  been  three  complete  annual  cash 
premiums  paid,  and  three  premium  notes  executed  and  interest  paid 
thereon. 

But  waiving  that  question  we  are  clearly  of  the  opinion  that  the 
stipulation  for  the  cash  payment  of  the  annual  interest  on  the  notes 
on  the  date  of  the  annual  maturity  of  the  premium  should  not  be 
held  as  of  the  substance  of  the  contract 

The  right  of  the  assured  to  a  due  proportion  of  the  surplus  divi- 
dends having  after  three  years  from  the  date  of  the  policy  become 
vested,  as  in  our  opinion  was  the  case,  there  was  in  the  possession  of 
the  company  belonging  to  her  an  amount  more  than  sufficient  to  pay 
the  annual  interest  on  the  notes  executed  by  her.  This  fund  she 
was  entitled  to  have  returned  to  her,  or  applied  to  the  payment  of 
the  interest  accruing  on  the  notes.  It  is  true  there  is  a  stipulation 
contained  in  each  note  that  *'  the  dividends  on  the  policy  are  to  be 
applied  to  the  payment  of  the  notes."  But  it  would  not  be  incon- 
sistent with  that  stipulation,  nor  with  the  right  accorded  to  obligors 
of  notes  generally  for  the  assured  to  have  the  election  to  apply  the 
surplus  dividends  belonging  to  her  to  the  payment  first  of  the  iater- 
esrt  Nor  would  the  company  have  a  right  to  complain,  or  be  in- 
jured by  such  an  application  of  the  dividends  ;  for  by  this  process 
interest  at  the  unusual  and  excessive  rate  of  seven  per  cent  would  be 
annually  compounded,  while  the  interest-bearing  principal  of  the 
note  would  remain  intact 

But  whatei^er  may  have  been  the  righta  of  the  assured  in  respect 
to  the  application  of  the  surplus  dividends  belonging  to  her,  the 
company  has  neither  returned  to  her  any  part  of  them,  nor  credited 
the  notes  thereby.    Having  then  appropriated  and  used  for  its  own 
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benefit  the  fund,  wliich  was  more  than  sufficient  fo  pay  the  interest 
on  the  notes,  the  company  should  not  be  now  permitted  to  claim  a 
forleiture  upon  the  ground  of  the  non-payment  by  the  araured  of 
that  interest 

MoreoYer,  by  the  terms  of  the  contract  the  annual  payment  of  the 
interest  as  weU  as  the  ultimate  paynMnt  of  the  notes  was  secured  ; 
for  the  Hen  retained  on  the  poHoy  comprehended  the  interest  as 
well  as  the  principal,  and  the  company  was  fully  indemnified 
against  the  loss  of  either. 

There  are,  therefore,  two  reasons  why  the  foif eiture  of  the  entire 
policy  should  not  be  enforced.  In  ihe  first  place,  having  funds  of 
the  insured  in  it<s  possession  more  than  sufficient  to  pay  the 
annual  interest,  which  it  has  not  accounted  for  otherwise,  the  com- 
pany shoull  be  held  to  have  applied  it  to  the  payment  of  the  in- 
terest^ and  consequently  there  has  been  in  legal  contemplation  no 
default  on  the  part  of  the  assured  in  respect  to  the  annual  pay- 
ment of  the  interest 

In  the  second  place,  inasmuch  as  the  company  was  fully  secured 
against  loss  of  either  principal  or  interest,  and  in  fact  had  in  its 
possession  the  means  with  which  to  meet  the  interest,  the  forfeit- 
ure provided  for  in  case  of  default  in  payment  of  the  interest 
must  be  regarded  "  as  a  penalty  to  secure  not  the  ultimate,  but  the 
prompt  payment  of  such  interest,"  and  therefore  not  enforceable. 

This  question  has  been  already  passed  upon  by  this  court  in  the 
case  of  St  Louis  Mut  life  Ins.  Oo.  vs.  Origsby,  10  Bush.,  817  ;  and 
as  we  think  the  ruling  was  correct  it  must  be  adhered  to. 

It  is  true  in  that  case  after  a  default  in  the  payment  of  cash  pre- 
miums the  policy  was  commuted  and  a  new  certL&cate  issued.  But 
&e  question  whether  default  in  the  payment  of  the  annual  interest 
worked  a  forfeiture  of  the  policy  was  presented,  considered  and 
decided  by  the  court 

There  it  was  held  that  as  the  default  was  only  in  time,  and  as  the 
company  could  be  given  all  that  it  stipulated  to  receive,  a  case  was 
presented  in  which  relief  against  a  forfeiture  could  and  ought  to  be 
afforded. 

Here  the  default,  if  any  has  occurred,  is  not  of  the  substance  of 
the  contract,  but  in  time  of  the  payment  of  interest,  and  the  com- 
pany can  be  given  all  that  it  stipulated  to  receive.  On  the  other 
hand  to  forfeit  the  whole  poUcy  on  account  of  de&ult  in  time  of 
payment  of  the  interest,  which  formed  but  a  small  part  of  the  con- 
sideration, and  which  the  company  is  fully  secured  in  the  ultimate 
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payment  of,  if  Bot  already  paid«  would  impose  upon  fhe  insured  the 
entire  loss  of  the  premiums  actually  paid. 

A  forfeiture  under  such  circumstances  would  be  extremely  op- 
pressire,  and  if  provided  for  in  a  contract  between  individuals  con- 
cerning any  ordinary  business  transaction  be  held  as  in  the  nature 
of  a  penalfy.  And  as  we  are  unable  to  perceive  any  reason  for 
changing  or  relaxing  the  rule  in  respect  to  contracts  about  the 
business  of  life  insurance,  the  forfeiture  provided  for  in  this  case 
must  be  likewise  so  held. 

It  is  therefore  not  necessary  to  decide  whether  there  has  been  any 
waiver  of  the  forfeiture  by  the  company. 

We  do  not,  however,  agree  with  counsel  for  appellee  that  he  is 
entitled  to  recover  more  than  three  tenths  of  the  sum  assured. 
For  the  language  of  the  policy  is  that  if  default  be  made  in  the  pay- 
ment of  any  premium,  the  company  will  pay  only  **  as  many  tenth 
parts  of  the  original  sum  assured  as  there  shall  have  been  complete ' 
annual  premiums  paid  at  the  time  of  such  default'' 

It  is  not  pretended  that  more  than  three  complete  annual  pre- 
miums have  ever  been  paid,  and  hence  only  three  tenths  of  the  sum 
assured  can,  according  to  the  contract^  be  recovered.  To  render 
judgment  for  more  would  be  to  disregard  the  language  and  pervert 
the  obvious  meaning  of  the  contract 

There  is  no  provision  for  canceling  any  of  the  notes.  And  as  the 
one  executed  in  January,  1871,  was  voluntarily  given  by  the  assured, 
appellee  should  not  be  permitted  to  repudiate  it,  but  it  must  be 
regarded  like  the  other  three  as  forming  part  of  the  consideratLon 
for  what  he  is  seeking  to  recover  from  the  company. 

Nor  do  we  think  that  after  the  assured  refused  to  pay  any  other 
cash  premiums,  to  execute  any  other  notes,  or  to  make  cash  pay- 
ment of  the  annual  interest  she  was  entitled  to  a  full  participation 
in  the  profits ;  certainly  no  more  than  necessary  to  ofiset  the  inter- 
est accruing  on  the  notes  given. 

Wherefore  the  judgment  is  affirmed  on  the  original  and  cross- 
appeal 
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UKITED  STATES  SCPKEME  COURT. 
OoTOBXB  Tkbu,  1884. 


In  Error  to  the  Circuit  Court  cf  (he  XJnUed  Stales  for  the  Southern  Dis 
(riot  of  New  York, 


CONNECTICUT  MDT.  L.  INS.  CO.,  Plaintiff  in  Em^, 

UNION  TBUST  CO.  OP  NEW  YORK,  Tfmfee  for  the] 
Children  of  Wm.  Orion,  Deceased.* 

The  proviflion  in  tlie  New  York  Civil  Code  that  "a  peiBon,  duly  authorized  to 
practice  physio  or  surgery,  shall  not  he  allowed  to  disclose  any  information 
which  he  acquired  in  attending  a  patient,  in  a  professional  capacity,  and 
whch  was  necessary  to  enahle  him  to  act  in  that  capacity,"  is  obligatoTy 
npon  the  courts  of  the  United  States,  sitting  within  that  State,  in  trials  at 
common  law. 

Section  721  of  the  Revised  Statutes,  declaring  that  *'  the  laws  of  the  several 
States,  except  where  the  Constitution,  treaties,  and  statutes  of  the  United 
States  otherwise  require  or  provide,  shall  he  regarded  as  rules  of  decision, 
hi  trials  at  common  law  in  the  courts  of  the  United  States,  in  cases  wher<* 
they  apply,"  relates  to  the  nature  and  principles  of  evidence,  and  also  Ut 
competency  of  witnesses,  except  as  the  latter  subject  may  be  regulated  by 
specific  provisions  of  the  statutes  of  the  United  States. 

To  the  question,  in  an  application  for  insurance  upon  life,  whether  the  appli- 
cant had  ever  had  the  disease  of  **  affection  of  the  liver,"  the  answer  was 
No :  Beldf  that  the  answer  was  a  fair  and  true  one^  within  the  meaning  of 
the  contract,  if  the  insured  had  never  had  an  affection  of  that  organ  which 
amounted  to  disease,  that  is,  of  a  character  so  well  defined  and  marked  as 
to  materially  disturb  or  derange  for  a  time  its  vital  functions ;  that  the 

auestion  did  not  require  him  to  state  eyery  instance  of  slight  or  accidental 
isorders  or  ailments,  affecting  the  liver,  which  left  no  trace  of  injury  to 
health,  and  were  unattended  by  substantial  injury,  or  inconvenience,  or 
prolonged  suffering. 

*  Deolaion  rendered  Norember  17. 1881. 
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An  exception  to  the  modification  by  the  conrt,  in  its  general  charge,  of  a  par- 
ticnlar  proposition  sabmitted  by  one  of  the  parties,  without  stating  specifi- 
cally the  modification  to  which  objection  is  made,  is  too  yagne  and  in- 
definite. 

Hablak,  J. 

This  is  an  action  npon  a  policy  of  life  insurance  in  which  a  yerdict 
and  a  judgment  were  rendered  for  the  plaintiff.  The  policy  was 
taken  out  on  the  21st  of  February,  1878,  by  the  TTnion  Trust  Com- 
pany of  New  York  for  the  benefit  of  the  chiNren  of  William  Orton 
who  might  survive  him.  The  insured  died  on  the  22d  of  April  of 
the  same  year.  In  the  application,  signed  by  the  trust  company 
and  by  Orton,  the  following  question  (the  seventh)  was  propounded  : 
**  Have  you  ever  had  any  of  the  following  diseases  ?  Answer  (yes  or 
no)  opposite  each.**  Then  follows  a  list  of  the  diseases  about  which 
the  applicant  was  asked — apoplexy,  jNiralysis,  insanity,  epilepsy, 
habitual  headache,  fits,  consumption,  pneumonia,  pleurisy,  diphtheria^ 
bronchitis,  spitting  of  blood,  habitual  cough,  asthma,  scarlet  fever, 
dyspepsia,  colic,  rupture,  fistula^  piles,  affection  of  liver,  affection  of 
spleen,  fever  and  ague,  disease  of  the  heart,  palpitation,  aneurism, 
disease  of  the  urinary  organs,  syphilis,  riieumatism,  gout,  neuralgia, 
dropsy,  scrofula,  smallpoz,  yellow  fever,  and  cancer  or  any  tumor. 
As  to  coHc,  fistula,  and  fever  and  ague,  the  answer  was  Yes,  and  as 
to  all  the  other  diseases.  No.  Being  asked,  in  the  same  question,  to 
state  the  number  of  attacks,  character  and  duration,  of  all  the  dis- 
eases which  he  had  had,  the  applicant  answered  :  "  Had  fistula  in 
1871,  induced  by  intermittent  fever ;  radically  cured." 

The  eighth  question  was  :  "  Have  you  had  any  other  illness,  local 
disease,  or  personal  injury ;  and  if  so,  of  what  nature,  how  long 
since,  and  what  effect  on  general  health  ?"  The  answer  was  :  "  Had 
colic  for  one  day,  October,  1877 ;  no  recurrence ;  general  health 
good." 

The  fourteenth  Was  :  "How  long  since  you  were  attended  by  a 
physician;  in  what  diseases?  Qive  name  and  residence  of  such 
physician."  The  answer  was  :  "  October,  1877  ;  for  colic ;  Dr.  Has- 
brouck,  of  Dobb's  Ferry  ;  sick  one  day." 

The  fifteenth  was  :  "Is  there  any  fact  relating  to  your  physical 
condition,  personal  or  family  history,  or  habits,  which  has  not  been 
stated  in  the  answers  to  the  foregoing  questions,  and  with  which  the 
company  ought  to  be  made  acquainted  ?"  The  answer  was  :  "  No  ; 
nothing  to  my  knowledge." 

The  sixteenth  was :   "  Have  you   reviewed  the  answers   to  the 


Digitized  by  VjOOQ IC 


1885]     Connecticut  Mut.  lAfe  Ins,  Go,  vs.  Un'on  Trust  Co.    35 

above  queetioiis,  and  are  you  sure  they  are  correct?''    The  answer 
was,  Ye& 

The  application  concluded  in  these  words  : — 

**  It  ifc  hereby  declared  and  warranted  that  the  above  are  fair  and 
true  answers  to  the  foregoing  questidns ;  and  it  is  acknowledged 
and  agreed  by  the  undersigned  that  this  application  shall  form  a 
part  of  the  contract  of  insurance,  and  that  if  there  be,  in  any  of  the 
answers  herein  made,  any  untrue  or  evasive  statements,  or  any  mis- 
representations or  concealment  of  facts,  then  any  pohcy  granted 
upon  this  application  shall  be  null  and  void,  and  all  payments  made 
thereon  shall  be  forfeited  to  the  company." 

Upon  the  back  of  the  appUcation  were  several  indorsements, 
among  them  the  following  : 

"Pboofs  of  Death  BEQumED. — ^Blanks  for  the  several  certificates 
required  to  be  made  in  proof  of  death  will  be  furnished  upon 
requesi" 

The  policy  purports  to  have  been  issued  in  consideration  of  the 
representations  and  declarations  made  in  the  application,  and  of  the 
payment  of  the  annual  premium  at  the  time  designated  therein.  It 
purports,  also,  to  have  been  issued  and  accepted  upon  certain  ex- 
press condition  and  agreements,  among  which  lure  :  ''That  the 
answers,  statements,  representations,  and  declarations  contained  in 
or  indorsed  upon  the  application  for  this  insorance — which  applica- 
tion is  hereby  referred  to  and  made  part  of  this  contract — ^are  war- 
ranted by  the  assured  to  be  true  in  all  respects,  and  that,  if  this 
policy  has  been  obtained  by  or  through  any  fraud,  misrepresenta- 
tion, or  concealment,  then  this  policy  shall  be  absolutely  null  and 
void." 

This  action  was  brought  to  recover  the  amount  insured — due 
notice  and  satisfactory  evidence  of  death  having  been  given.  The 
company  resisted  recovery  upon  two  grounds  : — 

1.  That  the  answers  to  the  seventh,  eighth,  fourteenth,  and  six- 
teenth questions  were  false  and  tmtrue,  and  known  to  be  by  Ortcn, 
in  this  :  that  so  far  from  his  general  health  being  good  at  the  time 
of  the  making  and  delivery  of  the  application  and  of  the  issuing  o 
the  policy,  he  had,  for  many  years  immediately  prior  tliereto,  su 
fered  with  piles,  afifection  of  the  liver,  and  habitual  headache,  and 
within  less  than  eighteen  months  prior  to  the  application  had  been 
seriously  ill  for  weeks,  during  which  period  several  physicians 
attended  him  ;  that  the  illness  in  October,  1877,  continued  for  some 
days  ;  that  he  visited  Europe  upon    ne  or  more  occasions  for  th 
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benefit  of  his  health,  and  bj  reason  of  disease  was  much  enfeebled 
in  body ;  that  at  the  time  of  issuing  the  policy  defendant  did  not 
know  or  have  reason  to  believe  that  said  statements,  answers,  and 
dedarations,  or  any  of  them,  were  untrae,  but,  belieying  them  to 
be  true,  issued  the  policy  ;  and  that  by  reason  of  these  facts  it  was 
null  and  void. 

That  in  the  application  it  was  declared  that  the  statements 
therein  were  correct  and  true,  and  that  there  was  not,  to  the 
knowledge  of  the  insured,  any  fact  relating  to  his  physical  condi* 
tion,  personal  or  &mily  history,  or  habits,  not  stated  in  answer  to 
the  questions  in  the  apptication,  with  which  the  officers  of  the  de- 
fendant ought  to  be  made  acquainted ;  yet,  he  had  been  and  was 
subject  to  and  afflicted  with  the  diseases  therein  specified  ;  had  a 
Tery  serious  illness  and  been  attended  by  several  physicians  ;  was 
ill  in  October,  1877,  much  longer  than  stated  ;  and  had  visited 
Europe  for  his  health  ;  which  facts  were  within  his  knowledge,  and 
were  material  circumstances  in  relation  to  the  past  and  present  state 
of  his  health,  habits  of  life,  and  condition,  rendering  an  insurance 
on  his  life  more  than  usuallly  hazardous  and  with  which  the  officers 
of  the  company  should  have  been  made  acquainted ;  but  these  facts 
were  concealed  from,  and  misrepresented  to  the  company  by  Orton, 
whereby  it  was  injuriously  influenced,  and  induced  to  omit  such  ex- 
aminations and  precautions  in  reference  to  his  condition  and  health 
as  would  have  prevented  the  issuing  the  policy  upon  the  considera- 
tions and  conditions  therein  set  forth  ;  and  that,  by  reason  of  such 
concealment  and  misrepresentation,  the  policy  was  and  is  absolutely 
Qull  and  void. 

1.  In  support  of  the  defense,  physicians,  who  had  attended  the 
insured  professionally,  were  examined  as  witnesses ;  and  the  first 
assignment  of  error  relates  to  the  refusal  of  the  court  to  permit  them 
to  answer  questions,  the  object  of  which  was  to  elicit  information 
which  would  not  have  been  allowed  to  go  to  the  jury,  under  section 
884  of  the  Code  of  Civil  Procedure  of  New  York,  had  the  action 
been  tried  in  one  of  the  courts  of  the  State.  That  section  provides 
that '  a  person,  duly  authorized  to  practice  physic  or  surgery,  shall 
not  be  allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient,  in  a  professional  capacity,  and  which  was  neces- 
sary to  enable  him  to  act  in  that  capacity."  It  is  not,  and  could  not 
weU  be,  seriously  questioned,  that  the  evidence  exduded  by  the 
circuit  court  was  inadmissible  under  the  rule  prescribed  by  that  sec- 
tion.   Ghrattan  vs.  Metropolitan  Life  Ins.  Co.,  92  N.  Y.,  274  ;  Same 
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VB.  Same,  80  ib.,  281 ;  Pearson  ys.  People,  79  ib.,  424  ;  Edington  t». 
Mtnsk  Life  In&  Co.,  77  ib.,  564  ;  Edington  vs.  Matual  Life  Lis.  Co., 
67  ib.,  186. 

Bat  it  IB  Buggested  that  truth  and  justice  require  tHe  admission  of 
evidence  which  this  statutory  rule,  rigorously  enforced,  would  ex- 
clude, and  that  it  can  be  admitted  without  disturbing  the  relations 
of  confidence  properly  existing  between  physician  and  patient ;  that 
it  would  not  afflict  the  living  nor  reflect  upon  the  dead,  if  the  physi- 
cian should  testify  that  his  patient  had  died  from  a  fever,  or  an 
affection  of  the  Hver ;  and  that  the  rule,  as  now  understood  and 
applied  in  the  courts  of  New  York,  shuts  out,  in  actions  upon  life 
policies,  the  most  satisfactory  evidence  of  the  existence  of  disease, 
and  of  the  cause  of  death.  These  considerations,  not  without  weight, 
so  far  as  the  policy  of  such  legislation  is  concerned,  are  proper  to  be 
addressed  to  the  legislature  of  that  State.  But  thej  cannot  control 
the  interpretation  of  the  statute,  where  its  words  are  so  plain  and 
unambiguous  as  to  exclude  the  consideration  of  extrinsic  circum- 
stances. Since  it  is  for  that  State  to  determine  the  rules  of  evidence 
to  be  observed  in  the  courts  of  her  own  creation,  the  only  question 
is  whether  the  Circuit  Court  of  the  United  States  is  required,  by  the 
statutes  governing  its  proceedings,  to  enforce  the  foregoing  provi- 
sion of  the  New  York  Code.  This  question  must  be  answered  in  the 
affirmative.  By  section  721  of  the  Revised  Statutes,  which  is  a 
reproduction  of  the  34th  section  of  the  Judiciary  Act  of  1789,  it  is 
declared  that  *'  the  laws  of  the  several  States,  except  where  the  Con- 
stitution, txeaties,  or  statutes  of  the  United  States  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision,  in  trials  at  com- 
mon law,  in  the  courts  of  the  United  States  in  cases  where  they 
apply."  This  has  been  uniformly  construed  as  requiring  the  courts 
of  the  Union,  in  the  trial  of  all  civil  cases  at  common  law,  not  within 
the  exceptions  named,  to  observe,  as  rules  of  decision,  the  rules  of 
evidence  prescribed  by  the  laws  of  the  States  in  which  such  courts 
are  held.  Potter  vs.  National  Bank,  102  U.  S.,  165  ;  Vance  vs. 
Campbell,  1  Black  427  ;  Wright  vs.  Bales,  2  ib.,  535  ;  McNeil  vs. 
Holbrook,  12  Pei,  84 ;  Sims  va  Hundley,  6  How.,  L 

There  is  no  ground  for  the  suggestion  that  sections  721,  858,  and 
914  of  the  Revised  Statutes  maybe  construed  as  relating  to  the  com- 
petency of  witnesses  rather  than  to  the  nature  and  principles  of  evi- 
dence. While  in  some  of  the  cases  the  question  yras  whether  a 
witness,  competent  under  the  laws  of  a  State,  was  not,  for  that 
reason,  under  the  d4th  section  of  the  act  of  1789,  a  competent  wit- 
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neas  in  the  oonrte  of  the  United  States  Bitting  mthin  the  same  State, 
in  others  the  question  had  reference  to  the  intrinsic  nature  of  the 
evidence  introduced.  In  McNeil  tb.  Holbrook  the  court  held  the 
courts  of  the*  United  States,  sitting  in  Georgia,  to  be  bound  bv  a 
statute  of  ttiat  Stale  declaring,  as  a  rule  of  evidence,  that  in  all  cases 
brought  by  an  indorser  or  assignor  on  any  bill,  bond,  or  note,  the 
assignment  or  indorsement,  "without  regard  to  its  form,  should  be 
sufficient  evidence  of  the  transfer  thereof  ;  the  bond,  bill,  or  note  to 
be  admitted  as  evidence  without  the  necessity  of  proving  the  hand- 
writing of  the  assignor  or  indorser.  And  in  Sims  vs.  Hundley  a 
notary's  certificate,  held  to  be  inadmissible  as  evidence  under  the 
piindples  of  general  law,  was  admitted  upon  the  ground  that,  having 
been  made  competent  by  a  statute  of  Mississippi,  it  was  competent 
evidence  in  the  Circuit  Court  of  the  United  States  sitting  in  that 
State. 

We  perceive  nothing,  in  the  other  sections  of  the  Bevised  Statutes 
to  which  attention  is  called,  that  modifies  section  721,  except  that»  by 
section  858,  the  courts  of  the  United  States,  whatever  may  be  the 
local  law,  must  be  guided  by  the  rule  that  "  no  witness  shall  be  ex- 
cluded in  any  action  on  account  of  color,  or  in  any  civil  action  because 
he  is  a  party  to  or  interested  in  the  issue  tried  ;"  and  by  the  further 
rule,  that,  **  in  actions  by  or  against  executors,  administrators,  or 
guardians,  in  which  judgment  may  be  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify  against  the  other,  as  to  any 
transaction  with,  or  statement  by,  the  testator,  intestate,  or  ward» 
unless  called  to  testify  thereto  by  the  opposite  party,  or  required  to 
testify  thereto  by  the  court"  ''In  all  other  respects,"  the  section 
proceeds,  "the  laws  of  the  State  in  which  the  court  is  held  shall  be 
the  rules  of  decision  as  to  the  competency  of  witnesses  in  the  oourts 
of  the  United  States  in  trials  at  common  law,  and  in  equity  and  ad- 
miralty." As  to  section  914,  it  is  sufficient  to  say  thai  it  does  not 
modify  section  721  in  so  far  as  the  latter  makes  it  the  duty  of  tho 
oourts  of  the  United  States,  in  trials  at  common  law,  to  enforce — 
except  where  the  laws  of  the  United  States  otherwise  provide — the 
rules  of  evidence  prescribed  by  the  laws  of  the  States  in  which 
they  sit 

For  these  reasons,  it  is  dear  that  the  circuit  court  properly  refused 
to  permit  physicians  called  as  witnesses  to  disclose  information 
acquired  by  them  while  in  professional  attendance  upon  the  insured, 
and  which  was  necessary  to  enable  them  to  act  in  that  capacity. 

2.  The  widow  of  the  insured  having  been  called  as  a  witness  on 
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behalf  of  the  oompaaj,  it  is  contended  that  the  court  erred  in  not  al- 
lowing her  to  answer  this  question  :  '*  Did  you  not  understand  from 
your  husband  the  nature  of  the  disease  ?"  That  question,  it  is 
claimed,  called  for  information  derived  from  the  insured  as  to  the 
nature  of  any  disease  under  which  he  may  haye  been  suffering  at  a 
particular  time  prior  to  his  application.  If  she  was  a  competent  wit- 
nesB,  and  if  the  statements  of  the  insured  to  her  were  admissible 
upon  the  issue  whether  he  had  concealed  any  fiMst  in  his  personal  his- 
tory or  condition  with  which  the  company  ought  to  have  been  made 
acquainted,  or  upon  the  issue  whether  he  had  made  fair  and  true  an- 
swers to  the  questions  put  to  him,  still  the  question  did  not  call  for 
his  statements,  but  only  as  to  what  the  witness  understood  from  him 
as  to  the  nature  of  his  disease.  Her  statement  of  what  she  under- 
stood may  not  have  been  justified  by  what  the  insured  actually  said, 
and  may  haye  been  nothing  more  than  the  unwarranted  deduction  of 
her  own  mind.    The  objection  to  the  question  was  properly  sustained. 

8.  This  brings  us  to  the  consideration  of  questions  more  directly 
inrolTing  the  merits  of  the  case.  The  first  of  these  relates  to  the  re- 
fusal of  the  court  to  instruct  the  jury  that  if  they  "  believe,  on  the 
evidence,  that  the  insured  ever  had  had  affection  of  the  liver  before  the 
presentation  to  the  defendant  of  the  application  for  insurance,  the 
policy  is  void,  and  the  defendant  is  entitled  to  a  verdict"  This  in- 
struction was  refused,  and  the  court,  among  other  things,  said  to  the 
jury,  that  disease  implied  a  substantial  attack  of  illness  or  a  malady, 
which  had  some  bearing  on  the  general  health  of  the  insured,  not  a 
slight  illness,  or  temporary  derangement  of  the  functions  of  some 
organ. 

The  defendant's  request  for  instruction  was  properly  denied,  for 
the  reason  that  it  might  have  been  construed  as  requiring  a  verdict 
for  the  company,  upon  its  appearing  simply  that  the  insxured,  prior 
to  his  apidication,  had  experienced  a  slight,  temporary  affection  of 
the  liver,  which  had  no  tendency  to  shorten  Hfe,  and  all  the  symp- 
toms of  which  had  disappeared,  leaving  no  trace  whatever  of  injury 
to  health.  The  insured  was  directed  to  answer  Yes  or  No,  as  to 
whether  he  had  ever  had  certain  diseases,  among  which  was  in- 
cluded ''  affection  of  liver."  It  is  difiicult  to  define  precisely  whai 
was  meant  by  "  affection  of  liver,"  as  a  disease,  and  the  difficulty  is 
not  removed  by  the  evidence  of  the  only  physician  who  testified  upon 
the  subject  While  he  would  ordinanly  understand  affection  of  the 
liver  to  mean  some  chronic  disease  of  that  organ,  yet  it  is  not,  he 
says,  strictly  a  medical  term,  but  a  general  expression,  which,  by  it- 
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neH  may  indnde  acute  as  well  as  chronic  disease  of  the  liver.  He 
describes  it  as  '*.a  big  bag  to  put  many  diseases  in,"  and  observes 
that  it  **  would  cover  anything  in  the  world  the  matter  with  the 
Uver/'  It  seems  to  the  court,  however,  that  the  company,  by  its 
question,  sought  to  know  whether  the  liver  had  been  so  affected  that 
its  ordinary  operations  were  seriously  disturbed  or  its  vital  power 
materially  weakened.  It  was  not  contemplated  that  the  insured 
could  recall,  with  such  distinctness  as  to  be  able  to  answer  categori- 
cally, every  instance  during  his  past  life,  or  even  during  his  man- 
hood, of  accidental  disorder  or  ailment  affecting  the  liver,  which 
lasted  only  for  a  brief  period,  and  was  unattended  by  substantial  in- 
jury or  inconvenience,  or  prolonged  suffering.  Unless  he  had  an 
affection  of  the  liver  that  amounted  to  disease,  that  is,  of  a  character 
so  well  defined  and  marked  as  to  materially  derange  for  a  time  the 
functions  of  that  organ,  the  answer  that  he  had  never  had  the  disease 
called  affection  of  the  liver  was  a  ''  fair  and  true"  one  ;  for,  such  an 
answer  involved  neither  fraud,  misrepresentation,  evasion  nor  con- 
cealment, and  withheld  no  information  as  to  his  physical  condition 
with  which  the  company  ought  to  have  been  made  acquainted.  The 
charge,  upon  this  point,  was  in  accordance  with  these  views,  and  no 
error  was  committed  to  the  prejudice  of  the  company. 

4  There  was  evidence  before  the  jury  tending  to  show  that  the  in- 
sured visited  Europe  in  1874  under  the  advice  of  Dr.  Baner,  a  phy- 
sician, and  that  he  was  ill  in  1876  as  well  as  in  the  month  of  October, 
1876.  At  the  trial  the  defendant  read  in  evidence,  without  objec- 
tion, the  proofe  of  loss  received  by  it  from  the  trust  company.  The 
proofs  were  made  on  forms  supplied  by  the  insurance  company. 
Among  them  was  a  certificate  from  Dr.  Baner,  who  attended  the  in- 
sured in  his  last  illness.  That  certificate  was  made  up  of  questions 
to  and  answers  by  the  physician.  One  of  the  questions  required  him 
to  state  the  remote  cause  of  death  ;  if  from  disease,  to  give  the  pre- 
disposing cause,  the  first  appearance  of  its  symptoms^  its  history,  and 
the  symptoms  present  during  its  progresH.  His  answer  was  :  "  The 
&tai  attack  was  preceded  by  severe  and  protracted  mental  work, 
and  by  several  attacks  of  malarial  fever,  accompanied  in  each  in- 
stance by  considerable  cerebral  engorgement**  He  also  stated,  in 
the  certificate,  that  the  immediate  cause  of  death  was  cerebral  apo- 
plexy; that  he  did  not  think  the  insured  had  any  other  diseaee,  acute 
or  chronic,  or  had  ever  had  any  injury  or  infirmity  ;  and  that  there 
was  nothing  in  his  habits  or  mode  of  life,  predisposing  him  to  dis- 
ease, except  a  tendency  to  overwork. 
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Several  instmctioiiB  were  submitted  by  the  company  touching  this 
part  of  the  case.  In  the  form  asked  they  were  refused.  But  such 
refusal  would  not  constitute  ground  for  reversing  the  judgment,  if 
the  propositions  they  involved,  so  far  as  correct,  were  embraced  by 
the  charge.  The  jury  were  instructed,  upon  the  whole  case,  that  the 
insured  warranted  the  truth  in  all  respects,  of  each  answer,  state- 
ment, representation  and  declaration  contained  in  the  application, 
which  was  a  part  of  the  policy  ;  that  any  inquiry  as  to  their  mate- 
riality, or  his  good  faith,  was  removed  by  the  agreement  of  the  par- 
ties, from  the  consideration  of  the  court  or  jury  ;  that  the  truth  of 
each  answer  was  an  express  condition  to  the  existence  of  hability  on 
the  x>art  of  the  company ;  and  that  if  the  answers,  or  any  of  them, 
were,  in  fact^  untrue,  the  contract  was  at  an  end,  although  the  in- 
sured, in  good  faith,  believed  them  to  be  true.  Their  attention  wac» 
particularly  called  to  the  answer  to  the  eighth  question  in  the  ap- 
plication, in  which  the  insured — ^responding  to  tihe  inquiry  whether 
he  had  had  any  other  illness,  local  disease,  or  personal  injury— stated 
noUung  more  than  that  "  he  had  colic  for  one  day,  October,  1877  ; 
no  recurrence  ;  general  health  good"  The  court  said:  "lUness  is 
a  word  which  may  include,  properly,  an  attack  of  a  less  grave  and 
serious  character  than  a  disease  ;  an  illness  may  be  slight  or  severe  ; 
in  either  case  it  is  an  illness."  Referring  also  to  a  question  which 
required  the  insured  to  state  any  fact  relating  to  his  physical  condi- 
tion, personal  or  family  history,  or  habits,  not  already  disclosed,  and 
with  which  the  company  ought  to  be  made  acquainted,  the  court— 
almost  in  the  language  of  defendant's  eighth  request — charged  the 
jury  that  if  they  beHeved,  on  the  evidence,  '^  that  the  trip  to  Europe 
advised  by  Dr.  Baner,  the  illness  in  1875,  or  the  illness  in  1876,  or 
the  suffering  of  several  attacks  of  malarial  fever,  accompanied  by 
cerebral  engorgement  (if  those  attacks  occurred,  or  either  of  them) 
were  facts  relating  to  the  physical  condition  and  personal  history  of 
the  insured,  of  importance  to  the  ascertainment  of  the  condition  of 
his  health  at  the  time  of  his  application,  the  omission  of  those  facts, 
or  either  of  them,  from  the  application,  avoids  the  policy,  and  the  de- 
fendant is  entitled  to  recover."  After  reviewing  all  the  evidence,  the 
court  concluded  its  charge  by  instructing  the  jury  that  if  they  found 
affirmatively  that  the  insured  "  did  not  answer  cne  of  these  questions 
truly,  then  there  is  nothing  more  for  you  to  do  except  to  find  for  the 
defendant ;  if  you  find  affirmatively  that  he  was  guilty  of  conceal- 
ment in  his  answer  to  the  fifteenth  question,  then  you  will  find  for 
the  defendant" 
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We  are  of  opinioxi  that  the  charge — the  most  important  parts  pf 
which  we  hare  quoted — ^was  not  one  of  which  the  company  had  any 
reason  to  complain ;  and  the  plaintiff  having  recoyered  a  verdict, 
makes  no  objection  to  it 

-  In  reference  to  that  portion  of  the  charge  referring  to  the  state- 
ments in  the  certificate  of  Dr.  Baner,  made  part  of  the  proofs  of  loss, 
the  point  is  made  that  the  court  erroneously  instructed  the  jury  that 
ihey  could  not,  upon  that  certificate — ^made  without  cross-examina- 
tion and  simply  to  inform  the  company  of  the  death  of  the  insured — 
find  as  an  affirmatiye  &ct,  that  the  TnalArial  attadm  therein  referred 
to  as  the  remote  cause  of  death,  existed. 

Wichout  determining  whether  this  certificate,  so  fiir  as  it  assumes 
to  state  the  cause  of  the  death  of  the  insured,  was  required  by  the 
contract  as  a  condition  of  the  plaintiffs  right  to  sue  on  the  policy,  or 
whether,  under  the  circumstances  of  this  case,  it  was  proof  of  all  the 
facts  stated  in  it,  it  is  sufficient  to  say  that  the  objection  that  the 
court,  in  effect,  discredited  that  certificate  a«  prima  fade  evidence  of 
the  facts  stated,  cannot  be  entertained.  No  one  of  the  requests  for 
instructions  submitted  by  defendant  covers  the  precise  point  now 
made,  nor  was  any  exception  taken  at  the  time  to  that  part  of  the 
charge  which,  it  is  claimed,  refers  to  the  certificate  of  the  attending 
physician.  The  only  exception  taken  by  the  defendant  to  the  charge 
was ''  to  the  charge  of  the  eighth  proposition,  as  modified  by  the 
court  and  embraced  in  his  general  charge."  The  eighth  proposition 
submitted  by  the  defendant  was  given,  in  the  words  already  quoted 
from  the  charge,  with  the  modification  that  the  jury  were  to  deter- 
mine on  the  evidence,  whether  the  insured  had  had  the  before-men- 
tioned attacks  of  malarial  fever,  accompanied  by  cerebral  engorge- 
ment. That  modification  was  entirely  proper,  since  it  was  the 
province  of  the  jury  to  determine  the  weight  of  the  evidence.  Cush- 
man  vs.  U.  S.  Life  Ins.  Co.,  70  N.  Y.,  77.  If  the  subsequent  part  of 
the  charge,  which  is  now  referred  to  as  discrediting  Dr.  Baner^s  cer- 
tificate as  evidence  of  the  facte  stated  in  it,  was  regarded  at  the  trial 
as  a  modification  of  the  defendant's  eighth  proposition,  or  as  objec- 
tionable in  itself,  the  exception  taken  should  have  been  more  spe- 
cie. The  attention  of  the  court  should  have  been  called  to  the 
particular  point  by  something  more  definite  than  the  general  excep- 
tion taken.  Beckwith  vs.  Bean,  98  U.  S.,  284  ;  lancobi  vs.  Claflin,  7 
WalL,  132 ;  McNitt  vs.  Turner,  16  ib.,  862  ;  Beaver  vs.  Taylor,  98 
17.  a,  46. 

No  error  was  committed  in  overruling  the  instructions  asked  by 
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the  defendant,  Bince  whateTer  they  contained  that  ought  to  have 
been  approTed,  was  embodied  in  the  charge  to  tl^e  jury. 

We  find  no  error  in  the  record  of  which  this  court  can  take  cog* 
nuance,  and  the  judgment  must  be 

Affirmed*  • 


COURT    OF   APPEALS    OP    NEW  YORK. 


GERTRUDE  B.  MURRAY,  AppellanL 

vs. 

NEW  YORE  UPE  INS.  CO.,  Bespondenl* 

The  insured  was  shot  and  killed  while  engai^d  in  a  violent  and  unjaBtifiable 
aesaolt  It  was  claimed  that  the  shooting  was  accidental  and  involuD- 
tary  on  the  part  of  the  party  aaaanlted. 

Heldy  That  as  the  death  was  directly  doe  to  the  aasaolt,  it  was  as  mnch  a 
death  in  violation  of  the  law  within  the  policy  as  would  be  that  of  a 
burglar  killed  by  an  accidental  fall  while  prosecuting  a  burglary. 

Where  the  findins  of  the  Jury  can  be  justified  from  either  of  two  interpreta- 
tions of  the  evidence  it  cannot  be  impeached  by  showing  that  part  adopted 
one  interpretation  aiid  part  another. 

S.  W.  PuLLEirroK,  for  AppdUmt, 
Joseph  H.  Choatb,  for  BespondenL 

AndbxwSi  J. 
The  polides  upon  the  life  of  Wisner  Murray  each  contain  a  condi- 
tion that  if  the  assured  "  shall  die  in»  or  in  consequence  of,  a  duel,  or 
of  the  violation  of  the  laws  of  anj  nation,  State  or  prorince/'  the  pol- 
icy shall  be  void.  The  assured  died  Erom  a  pistol  shot  from  a  pistol 
in  the  hands  of  one  Berdell,  upon  whom  the  deceased  and  his  brother 

•  nMiaton  nnoered  Oet  7, 18M. 
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had  committed  a  violent  assault,  and  the  defense  is  based  upon 
this  condition  in  the  policy.  It  is  an  undisputed  fact  that  the 
brothers,  acting  in  eono^  planned  the  assault  upon  BerdelL 
They  stationed  themsdves  in  the  waiting-room  of  the  station, 
^awaiting  his  arriyal,  and  when  he  entered  the  room,  Spencer 
Marray  seized  him  by  the  arms  from  behind,  and  held  him  while 
his  \brother,  Wisner  Murray,  standing  in  front,  beat  him  over  the 
head  and  face  with  a  rawhide,  striking  from  ten  to  twenty  blows, 
inflicting  severe  and  painful  wounds  from  which  the  blood  flowed 
profusely,  covering  his  face  and  clothing.  The  assault  was  a  brutal 
one,  and  so  far  as  appears,  without  provocation.  Berdell  testified 
that  in  the  struggle  to  escape  from  Spencer  Murray,  his  hand 
was  involuntarily  brought  into  contact  with  his  hip  pocket  con- 
taining a  pistoL  He  drew  it  from  his  pocket,  and  it  appears  that 
Wisner  Murray  seeing  the  pistol,  started  toward  the  lunch  counter, 
keeping  his  face  toward  Berdell  and  calling  on  his  brother  to 
"  hold  him  and  not  to  let  him  shoot"  Wisner  Murray  jumped  over 
the  lunch  counter,  and  as  he  was  passing  through  a  door  into 
another  room,  the  pistol  in  the  hands  of  Berdell  was  discharged,  the 
ball  hitting  the  assured  in  the  forehead,  causing  his  death. 

Berdell,  who  was  called  as  a  witness  by  the  defendant,  testified  m 
substance  that  the  firing  of  the  pistol  was  accidental  and  was  caused 
by  the  sudden  jerking  of  his  arm  by  Spencer  Murray,  who  was  still 
holding  him,  and  that  he  had  no  intention  of  firing  at  the  deceased. 
It  is  established  by  the  great  preponderance  of  testimony  that  until 
after  the  pistol  was  fired,  Berdell  was  in  the  grasp  of  Spencer  Mur- 
ray and  was  struggling  to  release  himself. 

Berdell  also  testified  that  the  deceased,  during  the  time  he  was 
retreating,  had  a  pistol  which  he  pointed  at  the  witness  as  if  aiming 
at  him.  He  is  confirmed  as  to  the  deceased  having  a  pistol  by 
another  witness,  and  a  pistol  was  found  after  the  aSray  on  the  fioor 
near  where  the  deceased  fell,  a  distance  of  about  thirty  feet  from 
the  place  where  Berdell  was  when  the  shot  was  fired.  The  wit- 
nesses differ  as  to  the  time  which  elapsed  betweea  the  commence- 
ment of  the  affray  and  the  firing  of  the  pistol,  the  highest  esti- 
mate given  by  any  witness  being  thirty  seconds. 

It  is  not  disputed  that  the  assault  made  upon  Berdell  was  a 
violation  of  law.  But  it  is  contended  that  as,  according  to  the 
evidence  of  Berdell,  the  firing  was  accidental,  and  not  intentional, 
and  as  it  also  appears  that  it  happened  after  the  assured  hod  aban- 
doned  the  combat,  his  death  was  not  "  in,  or  in  consequence  o^  a 
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violation  of  law,"  and  was  not  therefore  a  death  excepted  from  the 
operation  of  the  policrf.  The  argument  is  that  deatii  under  such 
drcumstanoesy  from  an  accidental  shooting,  cannot  in  a  legal  sense 
be  attributed  to  the  riolation  of  law  which  preceded  it,  so  as  to  bring 
it  within  the  condition  of  the  policy.  There  must,  no  doubt,  be  a 
relation  between  the  act  causing  the  death  and  the  violation  of  law, 
to  avoid  the  policy.  In  the  case  of  Bradley  vs.  Mutual  Ins  Oo., 
(45  N.  Y.,  422),  involving  the  construction  of  a  similar  clause  in  a 
Ufe  policy,  the  court  said,  '^it  seems  to  be  dear  that  a  relation 
must  exist  bet\veen  the  violation  of  the  law  and  the  death,  to  make 
good  the  defense ;  that  the  death  must  have  been  caused  by  the 
violation  of  law." 

It  may  be  that  the  proviso  in  the  policy  was  primarily  intended  to 
exempt  the  company  from  the  hazard  of  a  death  from  violence  to 
which  persons  engaged  in  the  execution  of  criminal  acts  are  ex- 
posed, and  especially  where  the  unlawful  or  criminal  act  is  such  as 
is  likely  to  be  met  by  forcible  resistance.  It  is  plain  that  a 
homicide  committed  in  self-defense  would  be  a  death  within  the 
condition  ;  so  also  a  death  at  the  hands  of  justice  in  punishment  for 
crime.  The  death  in  these  cases  would  be  the  direct  and  legiti- 
mate result  of  the  criminal  act 

Another  case  a  little  further  removed  from  the  violation  of  law  as 
its  cause,  would  be  one  where  a  party  assailed,  in  the  heat  of  paa- 
sion  naturally  engendered  by  the  act  of  the  assured,  on  the  moment 
takes  the  life  of  the  aggressor,  although  the  provocation  might  not 
be  a  legal  justification  of  the  homicide.  Such  a  death  we  conceive 
might  be  vrithin  the  condition  depending  upon  circumstances.  If 
the  violation  of  law  in  which  the  deceased  was  engaged,  was  trivial, 
although  calculated  to  some  extent  to  excite  opposition  or  resistance, 
but  the  taking  of  life  was  a  result  which  no  reasonable  man  could 
have  contemplated  as  likely  to  follow  from  the  unlawful  act,  there 
would  be  no  such  relation  between  the  act  and  the  death  that  the 
former  could  be  said  to  be  the  cause  of  the  latter. 

But  if  on  the  other  hand,  the  party  killed  was  engaged  in  com- 
mitting  a  violent  assault,  the  natural  result  of  which  would  be  to 
arouse  the  passions  and  excite  the  anger  of  the  party  assailed,  and 
in  the  heat  of  passion  he  killed  his  assailant,  the  death  would,  we 
think,  be  the  result  of  the  unlawful  act  within  the  meaning  of  the 
policy,  although  the  party  causing  it  exceeded  the  bounds  of  lawful 
resistance. 

As  between  the  company  and  the  assured  his  violation  of  la 
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ought  justly  to  be  treated  as  the  cause  of  the  death,  because  the  de- 
ceased must  be  assumed  to  hare  known  the  danger  he  incurred,  and 
that  a  party  resisting  an  assault  under  such  circumstances,  and 
whose  anger  is  naturally  excited,  does  not  mark  with  exactness  the 
line  which  separates  lawful  defense  from  excessive  and  unjustiiiable 
force. 

We  have  so  fax  had  in  view  cases  where  the  death  of  a  person  in- 
sured was  the  result  of  the  intentional  act  of  another,  or  of  the  law. 
But  while  it  is  probable,  as  we  have  said,  that  cases  of  this  kind 
were  primarily  in  the  contemplation  of  the  parties  to  the  contract, 
the  words  of  the  condition  are  too  broad  to  permit  them  to  be  con- 
fined to  this  narrow  and  rigid  limitation.  The  proviso  clearly  ex- 
empts the  company  from  all  risks  of  h'fe  which  attend  the 
violation  of  law,  which  are  the  natural  and  reasonable  concomi- 
tants of  the  transaction.  Prise-fighting  is  prohibited  by  law  and 
is  attended  with  some  danger.  Suppose  in  such  a  friendly 
contest,  by  mishap  one  of  the  combatants  strikes  a  blow 
which  cauues  the  death  of  the  other.  Would  a  death  under  such 
circumstances  be  a  death  in  the  violation  of  law  within  the  policy, 
although  there  vnis  no  intention  to  kill  ?  However  this  might  be  an- 
swered, we  tibink  it  is  dear  that  there  may  be  a  death  in  violation  of 
law  within  the  meaning  of  the  policy,  although  not  intentionally  in- 
fiicted,  and  although  it  was  not  occasioned  by  the  act  of  another. 
A  burglar,  who  in  consequence  of  a  misstep  or  to  escape  detection, 
falls  or  jumps  from  the  roof  of  a  house  which  he  is  attempting  to 
enter,  and  is  killed,  dies  in  violation  of  law  as  plainly  as  if  he  had 
been  shot  by  the  owner  in  defense  of  his  dwelling.  In  the  former  as 
in  the  latter  case,  the  death  results  from  the  criminal  act,  within 
the  policy,  as  a  natural  and  reasonable  consequence,  because  al- 
though the  immediate  cause  of  the  death  was  a  fall,  yet  the  exposure 
to  the  danger  was  encountered  in  the  prosecution  of  the  criminal 
purpose. 

Another  case  may  be  stated,  of  which  there  may  perhaps  be  more 
doubt.  Sux>pose  the  assured  in  this  case,  instead  of  having  been 
killed  by  the  pistol,  had  in  the  struggle  with  Berdell  ruptured  a 
blood  vessel,  or,  being  predisposed  to  heart  disease,  it  had  been 
brought  on  by  the  excitement  of  the  aflfray,  and  he  had  died  from 
either  of  these  causes  in  the  midst  of  the  struggle.  Death  from  a 
rupture  of  a  blood  vessel,  or  from  disease  of  the  heart,  occurring  in- 
dependently of  any  violation  of  law,  would  be  covered  by  the  pol- 
icy.   The  company  assumes  the  risks  of  death  from  these  causes 
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under  ordinaiy  circiimBtaiioe&  But  do  the j  assume  such  risk  when 
the  immediate,  exciting  cause  of  the  death  is  a  struggle  originating 
in  a  criminal  assault  in  which  the  deceased  was  engaged  at  the 
time  ?  To  exempt  the  company,  must  the  death  result  from  some 
peculiar  and  special  risk  connected  with  the  commiasion  of  crime  ? 
It  seems  to  us  noi^  and  that  it  is  sufficient  to  bring  a  case  within  the 
condition  if  there  is  such  a  relation  between  the  act  and  the  death 
that  the  latter  would  not  have  occurred  at  the  time  if  the  deceased 
had  not  been  engaged  in  the  violation  of  law. 

In  the  case  before  us  it  is  said  that  the  shooting  was  accidental, 
and  not  Toluntary  or  intentional,  and  consequently  was  not  a  death 
in  or  in  consequence  of  a  violation  of  law.  What  incidents  would 
attend  the  assault  by  the  Murrays  could  not  be  foreseen.  They 
probably  did  not  know  that  Berdell  had  a  pistol,  and,  if  they  had 
known  it,  they  could  not  have  anticipated  that  it  would  be  discharged 
in  the  manner  stated  by  him.  But  they  took  the  risk  of  his  resist- 
ance to  any  extremity.  They  took  the  risk  of  any  injury  which 
might  happen  to  them  in  consequence  of  his  handling  a  deadly 
weapon,  whether  such  injury  was  intentional  or  accidental.  The 
case  is  to  be  considered  under  the  actually  existing  circumstances 
of  the  assailants  and  assailed,  and  if  the  killing  under  these  circum- 
stances was  not  an  unnatural  result  of  the  attack,  the  case  is  within 
the  condition. 

Assuming  that  BerdeU's  statement  that  the  shooting  was  uninten- 
tional, was  binding  on  the  jury,  and  that  the  killing  was  accidental, 
yet  the  accident  was  the  result  of  the  struggle  of  Berdell  io  free 
himself  from  the  grasp  of  Spencer  Murray,  and  the  jerking  of  his 
arm  by  the  latter.  The  accident,  so  called,  was  caused  by  the  as- 
sault, and  the  risk  of  injury  from  the  discharge  of  the  pistol  was  oc- 
casioned by  the  criminid  act  of  the  Murrays. 

The  claim  that  Wisner  Murray  had  abandoned  the  combat  before 
the  firing  of  the  pisfcol,  if  true,  does  not  meet  the  difficulty.  He 
was  a  party  to  the  original  encounter.  The  struggle  with  Spencer 
Murray  was  continuing  when  the  pistol  was  fired.  If  the  shot  had 
killed  Spencer  Murray,  and  he  had  been  the  person  insured,  there 
could,  we  think,  be  no  doubt  It  killed  his  brother,  who  was  unfor- 
tunately within  its  range,  but  at  a  time  when  it  is  said  he  was  at- 
tempting to  escape  from  the  scene.  But  he  was  not  relieved  from 
responsibility  for  the  act  of  his  confederate  in  a  crime  jointly 
piamed,  who  wis  continuing  the  assault,  and  the  act  of  Spencer 
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Murray  in  jerking  tiie  arm  of  Berdell,  causing  the  explosion,  is  aa 
to  the  company  the  act  of  both. 

We  are  of  opinion,  assuming  as  true  to  its  full  extent  the  state- 
ment made  by  BerdeU  that  the  defense  was  established.  If,  as 
there  is  some  slight  evidence  to  show  BerdeU  fired  the  pistol  after 
he  had  escaped  from  Spencer  Murray,  the  case  is  not  changed.  At 
all  events  the  jury  upon  that  theory  of  the  case  might  well  have 
found,  and  could  not  justly  have  found  otherwise,  that  it  was  fired 
by  BerdeU  in  the  heat  of  passion  and  under  circumsUnces  which,  if 
they  did  not  fuUy  justify  him,  made  the  fiHng  and  the  consequent 
death  a  natural  and  reasonable  consequence  of  the  assault 
Whether,  therefore,  the  firing  of  the  pistol  was  intentional  or  not, 
or  whether  Wisner  Murray  had  or  had  not  abandoned  the  combat, 
the  jury  upon  the  evidence,  were  justified  in  finding  as  they  did 
by  the  general  verdict,  that  the  assured  died  in,  or  in  consequence 
of  a  violation  of  law. 

This  conclusion  answers  the  points  mr  de  upon  the  exceptions  to 
the  charge. 

In  submitting  the  case  to  the  jury  the  learned  judge  requested 
them  specificaUy  to  answer  three  questions :  1st  Did  BerdeU  fire 
the  shot  which  kiUed  Murray,  intentionaUy  ?  2d.  Was  the  killing 
of  Murray  justified  on  the  ground  that  it  was  done  by  BerdeU  for 
his  lawful  self-defense  ?  ^d.  At  the  time  Murray  was  shot  had  he 
abandoned  the  combat  ?  The  judge  at  the  time  of  submitting  the 
questions,  stated  that  he  did  not  consider  them  necessary  to  a  ver- 
dict, meaning  thereby,  as  we  infer,  that  an  agreement  of  the  jury 
in  respect  to  them  was  not  essential  to  a  recovery.  The  jury  re- 
turned a  general  verdict  for  the  defendant,  accompanied  with  the 
statement  that  they  were  imable  to  answer  the  questions  submitted. 
The  plaintiff's  counsel  objected  to  the  reception  of  the  verdict  until 
the  questions  submitted  were  passed  upon  and  determined  by  the 
jury,  but  the  court  overruled  the  objection. 

We  think  the  exception  was  not  weU  taken.  The  case  was  one 
in  which  a  special  verdict  was  not  required  (Code,  §  1,187;.  The 
point  to  be  determined  by  the  jury  was  whether  the  insured  died 
in,  or  in  consequence  of  a  violation  of  law.  The  jury  found  for  the 
defendant  upon  this  issue,  and  as  was  said  by  Brown,  J.,  in  his  very 
satisfactory  opinion,  "  The  jury  might  weU  have  united  in  that  con- 
clusion, although  some  should  think  the  shooting  accidental,  and 
others  intentional,  some  that  it  was  done  in  self-defense,  others  that 
it  was  done  in  the  heat  of  passion,  some  that  the  assured  had  aban* 
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doned  the  combat,  others  that  he  had  turned  to  renew  the  assault 
upon  Berdell  with  his  pistol" 

It  is  not  necessary  that  a  jury  in  order  to  find  a  verdict  should 
concur  in  a  single  view  of  the  transaction  disclosed  by  the  evidence. 
If  the  conclufiion  may  be  justified  upon  either  of  two  interpretations 
of  the  evidence,  the  verdict  cannot  be  impeached  by  showing  that  a 
part  of  the  jury  proceeded  upon  one  interpretation,  and  a  part  upon 
the  other. 

The  case  of  Sbersole  vs.  Northern  Central  Railroad  Co.  (28  Hun, 
114),  is  not  in  point  A  finding  that  there  was  no  contributory  neg« 
ligenoe  was  in  that  case  an  essential  element  in  the  plaintiffEt  right 
of  action.  The  agreement  of  the  jury  upon  that  question  must  have 
preceded  the  finding  of  a  lawful  verdict 

We  think  the  judgment  should  be  affirmed. 

All  concur,  except  Daxifobth,  J.,  absent 
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COURT  OP  APPEALS  OP  NEW  YORK. 

STEPHEN  O.  BAKNUM  et  al.,  Be9p(mderUs.\ 

MERCHANTS'  PIRE  ma  CO.,  AppeUarU*  J 

The  policy  contained  conditions  dividing  the  property  into  not-hasaxdons, 
hftEftidous,  extra  bazardoas,  and  specially  hazardous,  firecrackers  being 
denominated  hazardous,  Yankee  notions  extra  hazardous,  and  fireworks 
specially  hazardous.  Above  the  specially  hazardous  list,  it  was  stated  the 
following  merchandise  to  be  covered  must  be  specially  written  in  the  pol- 
icy, under  which  was  included  fireworks.  The  policy  also  provided  that  if 
the  property  be  used  for  storing  or  keeping  any  article  more  hazardous 
than  called  for  by  the  original  contract,  except  as  providecl  for  or  agreed  to 
in  writing  thereon,  or  if.  the  risk  shall  be  increased  or  the  premises  used 
for  more  hazardous  purposes  notice  should  be  given  and  indorsed,  or  the 
policy  should  be  void. 

BMt  That  the  policy  was  not  violated  by  keeping  of  firecrackers  in  the  stock 
of  a  store  insured  as  a  fancy  goods  and  Yankee  notions  store. 

.UM,  That  evidence  was  admissible  to  show  that  such  articles  were  usual  in 
such  a  store. 

BMt  That  it  was  too  late  after  commencement  of  action  to  allege  for  the  first 
time  a  defect  in  the  proo&  of  loss  regarding  the  notary. 

HMf  That  where  after  service  of  summons  the  company  delayed  the  action  by 
propositions  to  arbitrate  it  cannot  claim  that  suit  was  too  late  by  reason  of 
OTMb^  delay. 

S.  S.  RoGKBSy  for  Besponderd. 
H.  E  SicKBLB,  for  Appellant. 

Danfobth,  J. 
The  plaintifib  while  doing  business  in  BufEalo  obtained  from  the 
defendant  a  policy  of  insurance  in  the  sum  of  $2,500,  against  loss  or 
damage  by  fire,  "  on  their  store  furniture  and  fixtures,  contained  in 

•  Dedalon  rend«red  Oct.  SI,  1884. 
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a  certain  building  in  that  city,  to  be  occupied  by  the  assured  as  a 
fancy  goods  and  Yankee  notion  store." 

The  property  was  injured  by  fire  on  the  4th  of  June,  1879,  and 
upon  suit  brought  it  was  established  that  the  liability  of  the  defend- 
ants, if  any,  amounted  to  $670.25,  but  t^e  policy  contained  conditions 
dividing  insurable  property  into  ''not  hazardous,"  ''hazardous," 
"  extra  hazardous "  and  "  specially  hazardous,"  and  by  which  fire- 
crackers in  packages  were  denominated  "  hazardous,"  fancy  goods 
"  extra  hazardous,"  Yankee  notions  "  extra  hazardous,"  and  fire- 
works "  specially  hazardous,"  and  above  the  class  "  specially  hazard- 
ous "  was  printed  "  the  f oUowing  merchandise  ''^  *  *  to  be  covered 
must  be  specially  tmtten  in  the  policy,"  and  then  follows  a  list  in 
which  is  found  "fireworks."  It  wa^)  also  therein  declared  '*  that  in 
case  the  said  property  at  any  time  shall  be  used  for  the  purpose  of 
carrying  on  therein  any  trade  *  "i"  ^  or  for  storing,  using,  or  keep- 
ing therein  any  articles,  goods  or  merchandise,  or  for  more  hazard- 
ovm  purposes  than  that  called  for  by  the  original  contract  of 
insurance  *  *  *  except  as  herein  specially  provided  for  or  here- 
after agreed  to  by  this  corporation  in  writing  upon  this  policy," 
"  or  if  during  its  existence  the  risk  shaQ  be  increased  *  *  *  *  hj 
any  means,  or  if  by  the  occupation  of  the  premises  for  more  hazard- 
ous purposes  than  are  permitted  by  this  poHcy  *  *  the  insured 
shall  give  proper  notice  (in  writing)  and  have  the  same  indorsed  in 
writing,  and  any  failure  to  comply  with  these  conditions  will  make 
this  policy  void." 

In  case  of  loss  the  assured  was  required,  among  other  things,  to 
«« produce  a  certificate  nnder  the  hand  and  seal  of  a  magistrate  or 
notary  public  most  contiguous  to  the  place  of  the  fire  and  not  con- 
oemed  in  the  loss,"  stating  certain  particulars  in  relation  thereto ; 
and  these  provisions  being  complied  with,  it  was  further  provided 
that  no  suit  or  action  of  any  kind  against  the  company  for  the  recov- 
ery of  any  daim  under  tho  policy,  shall  be  sustainable  unless  it  "be 
commenced  within  the  term  of  six  months  next  after  the  day  on 
which  any  loss  or  damage  shall  occur." 

At  the  time  of  the  fire,  the  plainti&  had  in  the  store  from  650  to 
700  boxes  of  firecrackers,  and  from  $200  to  $400  worth  of  fire- 
works consisting  principally  of  roman  candles,  rockets  and  some 
small  works  like  pin-wheels.  All  these  articles  were  procured  after 
the  policy  issued,  and  unless  they  are  fairly  to  be  considered  as 
forming  part  of  the  stock  of  a  fan^  goods  and  Yankee  notion  store, 
no  notice  of  an  intention  to  keep  them  was  given  to  the  company. 
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nor  its  assent  thereto  in  any  manner  obtained.  To  remove  this 
difficulty  the  plaintiff's  counsel,  against  the  objection  of  defendant, 
proved  that  firecrackers  and  fireworks  constitute  an  ordinary  and 
usual  and  recognized  portion  of  a  stock  of  fancy  goods  and  Yankee 
notion  stores  and  were  ordinarily  kept  in  such  stores  at  the  time  of 
the  writing  of  the  policy  mentioned  in  the  complaint. 

In  this  there  was  no  error.  The  policy  was  ambiguous.  To 
ascertain  whether  the  assured  used  the  store  in  which  the  insured 
property  was  placed,  for  storing  or  keeping  articles  not  permitted, 
or  which  would  increase  the  risk,  it  was  necessary  to  ascertain  what 
articles  were  included  in  the  term  selected  by  the  insurer,  viz :  a 
"  fancy  goods  and  Yankee  notion  store."  The  policy  does  not  dis- 
close it,  and  it  is  not  perceived  that  it  could  be  ^done  except  by 
proof  as  to  the  goods  and  merchandise  usually  kept  in  such  stores. 
The  provisions  of  the  policy  are  ample  to  exclude  by  name  pro- 
hibited articles  from  the  risk,  but  they  throw  no  light  upon  the  ques- 
tion, what  varieties  of  merchandise  property  belong  to  a  store 
characterized  as  was  the  one  in  this  case.  Fireworks  are  mentioned 
as  specially  hazardous,  and  "  to  be  covered,  must  be  specially  writ- 
ten in  the  poKcy."  But  here  there  was  no  insurance  upon  the  stock, 
and  the  question  presented  by  that  condition  does  not  arise.  The 
inquiry  was  merely  to  discover  whether  the  questionable  articles 
formed  part  of  the  business  which  might  properly  be  carried  on  in 
the  store  where  the  insured  property  was  placed.  For  that  purpose 
it  was  admissible,  not  only  within  the  well-settied  general  rule  that 
in  determining  the  meaning  of  a  policy,  regard  must  be  had  to  the 
course  of  the  trade  to  which  it  relates,  but  also  within  the  cases  in 
this  court  upon  the  precise  point  Pindar  vs.  Kings  Co.  Fire 
Ins.  Co.,  36  N.  Y.,  648 ;  Steinbach  vs.  Lafayette  Fire  Ina  Co.,  54 
N.Y.,90. 

The  evidence  was  sufficient  to  justify  the  referee's  findings  in 
accordance  with  it,  even  if  it  is  considered — as  the  appellant's  claim 
it  should  be — as  relating  only  to  the  city  of  Buffalo  and  its  vicinity. 
The  subject  of  the  insunmce  was  at  that  place,  and  the  underwriters 
knew,  or  ought  to  have  known,  the  usage  and  course  of  business  in 
connect:on  with  which  the  policy  was  issued,  and  must  be  assumed 
to  have  made  their  contract  with  reference  to  it.  There  was  then 
no  breach  of  any  condition  of  the  policy,  and  the  plaintiff  estab- 
lished a  cause  of  action. 

The  appellant  objects  to  its  enforcement,  however,  upon  the 
grounds,  first,  that  although  the  plaintiff  produced  the  certificate  of 
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a  Botaiy  public  in  due  form,  ''he  was  not  the  notary  referred  to  in 
the  policy,  because  he  was  not  the  one  most  contiguous  to  the  place  of 
fire/'  and  second,  that  the  action  was  not  commenced  within  the  time 
specified  in  the  policy.  It  appeared,  however,  that  proofs  of  loss 
were  given  in  due  season,  and  objections  upon  various  grounds 
made  to  their  sufficiency.  The  notary  in  fact  resided  within 
four  hundred  feet  of  the  fire,  and  no  defect  in  this  respect  was 
pointed  out  untiL  after  the  commencement  of  the  action.  It  was 
then  too  late.    O'Neil  vs.  Buffalo  Fire  Ins.  Co.,  3  N.  Y.,  122. 

As  to  the  remaining  point,  the  proofe  of  loss  were  furnished 
June  13, 1879,  and  then  followed  an  active  correspondence  between 
the  company  and  the  insured  and  their  attorneys,  the  former 
claiming  that  the  proofe  of  loss  should  be  amended  in  several 
particulars,  and  also  deprecating  a  suit  and  proposing  and  urging 
an  arbitration  or  reference  of  the  claim  of  the  assured,  until  by 
letter  of  the  24th  of  January,  1880,  the  insurers  directed  their 
attorneys  to  enter  an  appearance  in  this  matter.  It  was  done  on 
the  26th  of  January,  1880,  by  service  on  the  attorneys  of  the  in- 
sured of  notice  of  retainer,  entitled  ''In  the  superior  court,"  and 
demanding  a  copy  of  the  complaint  to  be  served  on  the  attorneys 
for  the  insurers  at  their  ofiice.  On  the  28th  of  January  the  sum- 
mons and  complaint  in  this  action  (in  the  superior  court  of 
Buffalo)  was  served  on  the  defendants'  attorneys  by  mail  The 
defendants  again  sought  to  arbitrate,  and  requested  and  obtained 
from  plaintiffs'  attorneys,  an  extension  of  the  time  to  answer  to  March 
25th,  and  did  in  fact  answer  the  complaint  on  the  24th  of  March. 

As  regards  the  defense  setting  up  that  the  action  was  not  com- 
menced in  time,  the  learned  counsel  for  the  appellant  concedes  that 
the  time  to  bring  the  action  did  not  expire  until  February  13, 1880. 
The  referee  found  that  it  was  in  fact  commenced  on  the  28th  of  Jan- 
uary of  that  year.  Qpon  the  facts  stated  it  can  hardly  be  pretended 
that  the  application  now  sought  to  be  made  of  the  condition  in  ques- 
tion, is  either  "  just  or  honest,"  and  it  is  said  that  in  such  case  only 
"should  it  be  permitted  to  defeat  a  recovery."  The  Mayor  vs. 
Hamilton  Fire  Ins.  Co.,  39  N.  Y.,  45  ;  Hay  vs.  Star  Fire  Ins.  Co.,  77 
N.  Y.,  235.  Nor  does  it  apply  except  where  the  proofs  of  loss  were 
originally  complete  and  received  without  objection  :  Ames  vs.  N.  Y. 
Union  Ina  Co ,  14  N.  Y.,  254;  nor  where  the  delay  is  occasioned  by 
the  demand  of  underwriters  for  other  particulars.  The  Mayor  vs.  * 
Hamilton  Fire  Ins.  Co.,  supra.  Ames  vs.  Union  Fire  Ins  Co.,  supra  ; 
Hay  vs.  Star  Fire  Ins.  Co.,  supra. 
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The  defendants  may  by  objecting  to  the  proofis  of  loan  impose 
upon  the  assured  the  duty  of  making  them  complete  and  remoY- 
ing  if  possible  the  dissatisfaction  of  the  insurers,  and  if  he  chooses 
to  do  BO  the  delay  is  mutual  and  the  time  of  limitation  necessarily 
xtended.  That  was  the  case  here.  On  tiie  6th  of  Augast,  the  de- 
fendants by  letter  requested  the  plaintiffs  to  amend  their  proo&  of 
loss  in  various  specified  particulars,  as  to  the  origin  of  the  fire,  when 
it  occurred,  and  whether  tiiere  were  at  the  time  of  the  fire,  or  had 
been  immediately  preceding  it,  fireworks  within  the  store  in  ques- 
tion,  and  indosed  blank  proofs  of  loss  to  be  filled  up.  Some  infor- 
mation was  given,  but  on  the  15th  of  August  the  defendants  replied 
that  it  was  insufficient,  and  wanted  fuller  answers  to  the  questions 
of  the  preceding  letter.  This  was  repeated  on  the  28th  of  August, 
and  a  compliance  with  tiie  policy  requested,  and  the  defendants 
say,  '^  we  will  accept  nothing  short  of  a  full  and  complete  proof  of 
loss  embracing  the  points  propounded  in  letter  of  August  6th,  1879, 
f  nd  desire  to  make  this  request  so  plain  that  you  cannot  misunder- 
stand it.  The  loss  of  time  mentioned  by  you  is  attributable  to 
yourselves  only.  Please  read  policy  conditions  and  make  satisfao- 
tory  proofs  of  loss  at  once." 

The  complaints  on  the  part  of  the  defendants,  and  efforts  on  the 
part  of  the  plaintiffs  to  comply  with  them,  continued  until  Decem- 
ber. These  facts  are  undisputed.  Each  party  therefore  assented 
to  the  delay,  and  while  the  negotiation  was  in  progress,  the  defend- 
ants could  not  be  called  upon  to  pay,  and  consequently  the  cause  of 
action  did  not  accrue.  (See  cases  supra^  and  Steen  vs.  Niagara  Fire 
Ins.  Co.  89  N.  Y.,  315).  But  in  any  view  of  the  case  the  action  was 
in  time.  When  the  attorneys  were  authorized  by  the  defendants  to 
appear  for  them,  no  suit  was  pending,  but  there  was  a  controversy 
or  ''  a  case  "  against  it  in  favor  of  these  plaintiflEs.  The  insurance 
company  anticipated  the  commencement  of  an  action,  and  their 
attorneys  gave  a  formal  retainer.  This  could  not  bind  the  plaintiff 
to  commence  his  action  in  the  court  named  by  them,  but  they  were 
authorized  to  act  for  the  defendants  in  such  action  as  should  be 
commenced,  and  service  on  them  was  made  equivalent  to  service  on 
the  client  The  process  and  complaint  were  served  on  the  day 
named  by  the  referee,  and  were  retained  by  the  defendants'  attor- 
neys as  if  in  conformity  with  the  demand,  and  the  answer  of  the 
defendants  was  to  the  complaint  thus  served.  It  related  to  a  state 
of  things  existing  at  the  time  of  the  service  of  that  pleading,  and 
that  act  of  acquiescence  was  an  admission  that  the  parties  answer- 
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mg  had  been  brought  into  courts  not  that  they  went  in  nninvitecL 
When  the  eomphunt  was  thus  serred,  the  time  limited  by  the  oondi* 
tion,  however  the  facts  are  construed,  had  not  expired,  and  if  the  de- 
fendants did  not  intend  to  receive  it  as  in  compliance  with  their 
demand,  they  should  have  returned  it.  We  think  no  defense  was 
established  and  that  judgment  properly  went  against  them. 

It  should  be  affirmed. 

^  An  concnr  (Earl,  X,  in  result)  except  BapaQo,  J,,  absent" 
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SUPREME  OOUET  OP  TEXAS. 


Error  f  rem  Bell  Couniy. 


PIBE  mS.  ASS'N  (UM.)  OP  LONDON^ 

MILLEB  BROS  * 

An  open  policy  is  one  in  which  the  sum  to  be  paid  m  an  indemnity  in  case  of 
loss  is  left  open  to  be  i>roTed  by  the  claimant  in  the  case  of  loss,  or  to  be 
determined  by  the  parties. 

AUhongh  the  policy  of  insurance  contains  a  proyision  that  it  shall  not  be 
assigned  except  b^  writing  indorsed  on  the  policy,  yet  if  the  agent  of  the 
company  knew  of  an  assignment  not  in  accordance  with  such  proTision, 
and  assented  to  it,  the  tnmsfer  will  be  held  yalid. 

Where  the  Judffe  trying  the  case  without  a  jury  finds  his  conclusions  of  law 
and  fact,  and  places  them  in  writins  as  a  part  of  the  record,  and  they  con- 
flict with  the  statement  of  facts  signed  by  counsel  and  approved  by  the 
Judge,  the  statement  of  factB  will  be  considered  as  correct. 

Where  the  policy  contains  a  stipulation  as  a  condition  precedent  to  the  in- 
sured's right  of  action  for  dama^  for  loss,  that  a  statement  of  the  loss  be 
furnished  the  insurer,  and  there  is  no  proof  that  such  statement  was  made, 
plaintiff  cannot  recover. 

Geo.  W.  TYLER,/or  AppeUam  in  Bhror. 
Habbib  k  SAUin)EBS,  fi/r  AppeUeea  in  Error, 

Whttk,  p.  J. 
On  the  twentj-fourtti  of  March,  1883,  J.  Z.  Miller  and  Amanda  P. 
Mffler,  oomposing'the  firm  of  Miller  Bros.,  bankers,  in  Belton,  Tezae^ 
filed  in  the  county  court  of  Bell  County  their  original  petition 
against  the  Pire  Insurance  Association  (Limited),  of  London,  Eng- 
landy  to  recover  from  defendant  $1,000,  the  amount  of  a  certain  cer- 

•  Opinion  iU«dOotolMrl8,1884.   Trmn  T^atu  Law  ReoUio. 


Digitized  by  VjOOQ IC 


r 


1885.]  FiTt  I'M.  As8*n  vs.  MSIer  Bros.  67 

tificate  of  insurance,  issaed  on  the  twenty-third  day  of  May,  1882,  by 
the  defendant  through  John  L.  Lee,  local  agent  of  the  defendant  at 
Belton,  to  Wm.  Moore  &  Son,  on  a  certain  lot  of  plows,  cultivators, 
etc.,  the  property  of  said  Wm.  Moore  &  Son,  said  certificate  of  insur- 
ance having  been  issued  under,  and  subject  to  the  conditions  of 
open  fire  policy  No.  454,471,  issued  by  defendant  to  John  L.  Lee, 
agent,  on  the  eighteenth  day  of  February,  1882,  the  property  covered 
by  said  certificate  having  been  de9troyed  by  fire  on  the  fifteenth  day 
of  November,  1882,  and  said  property  and  certificate  of  insurance 
having  been  on  the  twenty-first  day  of  September,  1882,  sold  and 
transferred  by  Wm.  Moore  k  Son  to  Isaac  B.  Webb,  and  simulta> 
neously  sold  and  transferred  by  Webb  to  Miller  Bro&,  plaintiffs,  with 
the  alleged  consent  and  approWtion  of  the  defendant,  through  its 
local  agents  the  said  John  L.  Lee.  FlaintifiGs,  on  July  16,  1883,  filed 
their  first  amended  original  petition. 

Defendant  pleaded  demurrers,  general  and  special,  which  were 
overruled,  and  pleaded  the  general  denial  and  set  up  the  conditions 
of  the  open  policy  No,  454,471  against  the  transfer  of  the  property  or 
insurance  without  consent  of  defendant;  that  consent  or  waiver  must 
be  in  writing,  indorsed  on  the  policy,  etc. 

The  cause  went  to  trial  November  16,  1883,  resulting,  November 
17, 1883,  in  judgment  for  plaintiffs  for  $990,  being  the  amount  of 
the  policy,  less  $10  premium  unpaid  at  date  of  fire,  and  for  eight  per 
cent  interest  on  said  $990  from  January  16, 1883,  to  date  of  judgment, 
the  total  judgment  entered  up  being  $1,071.50.  Defendant  moved 
for  a  new  trial,  which  was  overruled,  and  now  brings  up  the  case  on 
a  writ  of  error,  which  was  regularly  perfected  on  March  14, 1884. 

It  is  insisted  that  the  court  erred  in  overruling  defendant's  general 
and  special  exceptions  to  plaintiff's  first  amended  original  petition. 
These  exceptions  were  to  the  sufficiency  of  the  petition  ih  its  allega- 
tions with  reference  to  the  fact  that  the  premium  for  the  policy  had 
been  paid  or  secured  by  the  insured;  that  if  a  waiver  of  payment 
was  intended  to  be  relied  on,  the  acts,  declarations,  or  matters  con- 
stituting the  waiver  or  estoppel  were  not  alleged  with  sufficient  cer- 
tainty; and  that  the  contract  of  insurance  was  not  set  forth  with 
sufficient  certainty  as  to  date  of  its  termination,  rate  of  premium, 
etc  The  rule  of  law  relied  upon  in  support  of  some  of  these  excep- 
tions is,  that  a  contract  of  insurance  is  not  binding  unless  the  pre- 
mium has  been  paid,  or  is  secured,  or  unless  the  payment  is  waived. 
In  this  case  the  petition  does  allege  that  the  payment  of  the  premium 
was  waived  by  the  agent  of  the  company,  and  sufficientiy  avers  the 
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drcumstaiices  under  which  the  waiver  was  made.  The  date  when 
the  contract  ot  insurance  took  effect  is  also  folly  stated.  The  rate  of 
the  premium  may  not  be  stated  in  dollars  but  the  petition  states  that 
the  policy  and  certificate  which  fixed  the  rates  with  the  original  in- 
surer, and  the  contract  for  which  was  in  the  hands  of  the  defendant, 
had  been  transferred  to  the  plaintiffs,  and  they  agreed  with  the 
agent  of  defendant  that  thereafter  they  would  pay  the  premium  that 
the  policy  should  be  carried  for,  and  in  their  own  names.  This,  we 
think,  supplied  the  necessity  of  averring  the  rate  of  premium  fco  be 
paid.  As  to  the  termination  of  the  policy,  we  i^annot  see  how,  un- 
der the  circumstances  of  this  case,  this  could  be  alleged  with  cer- 
tainty, because  the  policy  was  an  open  policy. 

An  open  policy  is  one  in  which  the  sum  to  be  paid  as  indemnity  in 
case  of  loss  is  leffc  open  to  be  proved  by  the  claimant  in  the  case  of 
loss,  or  to  be  determined  by  the  parties,  and  this  determination  is 
called  the  adjustment  of  the  loss.  May  on  Insurance,  p.  27.  If 
imited  in  duration  the  termination  may  happen  at  any  time  by  loss 
from  fire,  and  a  loss  from  fire  is  a  termination.  So  then  it  seems  to 
us  that  it  is  immaterial  whether  the  time  it  was  to  endure  is  alleged 
or  not,  if  it  is  alleged  that  it  was  subsisting  at  the  date  of  the  loss  by 
fire — which  latter  date  is  given.  We  are  of  the  opinion  that^the 
court  did  not  err  in  overruling  defendant's  exceptions  to  the  petition. 

It  is  claimed  for  error  that  the  court  found  as  a  fact  that  the  trans- 
fer or  assignment  of  the  certificate  of  insurance  from  Moore  &  Son 
to  Webb,  and  from  Webb  to  Miller  Bros.,  was  legal  and  valid.  One 
of  the  conditions  of  the  policy  or  certificate  was  that  there  should 
be  no  transfer  of  the  policy  or  certificate  unless  the  consent  of  the 
insurance  company  to  such  transfer  or  assignment  was  indorsed  in 
writing  on  the  certificate  or  policy. 

There  was  no  such  indorsement  in  writing  on  the  certificate  or 
policy,  but  the  evidence  fully  shows  that  the  agent  of  the  defendant 
knew  of  the  transfer  and  assignment,  and  that  he  consented  to  it 
A  similar  question  arose  in  the  case  of  Griffin  &  Shook  vs.  Crescent 
Insurance  Co.  (1  Texas  Law  BevieiOf  326),  and  the  court  held  that  the 
company  was  bound  and  estopped  by  the  acts  of  the  agent 

One  of  the  stipulations  and  conditions  in  the  open  policy  in  this 
case  was  that  if  a  loss  by  fire  occurred,  that  "  a  particular  statement 
of  the  loss  shall  be  rendered  to  the  association  (the  defendant 
herein)  as  soon  after  the  fire  as  possible,  signed  and  sworn  to  by  the 
assured,  stating  such  knowledge  and  information  as  the  assured  has 
been  able  to  obtain  as  to  the  time,  origin  and  circumstances  of  the 
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fire,  also  staimg  fhe  exact  nature  of  the  title  and  interest  of  the  as- 
Buredy  and  of  all  others,  in  the  property  therein  described,  all  incum- 
brancee  thereon,  and  the  cash  valne  thereof,  the  amount  of  loss  or 
damage;  aU  other  insurance,  whether  Talid  or  not,  covering  anj  of 
said  property,  and  a  copy  of  the  written  parts  of  all  policies  ;  any 
changes  in  the  title,  use,  occupation,  location,  possession  or  exposure 
of  said  property  that  may  haye  occurred  since  the  issuing  of  the 
policy;  how,  by  whom,  and  for  what  purpose  the  building  herein  de- 
scribed, and  the  seyeral  parts  thereof  were  occupied  at  the  time  of 
the  fire,"  etc. 

This  statement  of  loss  and  the  other  required  facts  was  a  condition 
precedent  to  plaintifiTs  right  of  action  and  recoyery.  We  find  no 
such  proof  of  the  fact  that  such  a  statement  was  rendered  by  plaint- 
Hb  to  defendant  in  the  statement  of  &cts  contained  in  the  record 
before  u&  In  the  conclusions  of  fact  found  by  the  judge,  however 
he  states  as  a  fact  so  found  that  ''defendant  received  from  plaintifb 
due  notice  of  said  loss  by  fire."  This  fact  thus  found  by  the  judge 
is  not  supported  by  the  statement  of  facts  as  agreed  to  by  the  par- 
ties and  approved  by  the  judge  as  the  evidence  adduced  on  the  trial 
The  question  is  as  regards  this  discrepancy :  By  which  shall  this 
court  be  governed,  the  judge's  conclusions  or  the  statement  of  facts? 
It  is  true  that  such  conclusions  of  the  judge  are  required  to  be  filed 
and  become  a  part  of  the  record  in  the  case.  Bev.  Stats.,  art  1333. 
Still,  where  an  independent  statement  of  facts  is  legally  made  and 
agreed  to  by  counsel,  approved  by  the  court  and  made  a  part  of  the 
record,  we  are  of  opinion  that  it  should  be  conclusive  of  the  facts  in 
a  question  as  to  its  conclusiveness  against  the  independent  statement 
of  the  judge  with  regard  to  facts  found  by  bim. 

The  rendering  of  a  statement  of  the  loss  to  defendant  by  the 
plaintiflfe  was  a  condition  precedent  to  any  daim  for  damages,  and 
a  fortiori  to  an;  right  of  action  by  them.  Proof  of  this  important 
fact  should  never  be  in  doubt,  much  less  omitted  from  the  statement 
of  factB,  if  proven.  Without  such  proof  the  judgment  is  not  sus- 
tained by  the  evidence.  We  are  constrained  to  bold  that  in  this  par- 
ticular the  plaintiffs  case  is  not  made  out,  and  the  finding  of  the 
judge  and  the  judgment  are,  therefore,  not  sustained  by  the  evi- 
dence. 

Another  error  is  that  the  judgment  is  excessive.  This  fact  is  ad- 
mitted by  the  defendants  in  error,  and  they  proposed  to  remit  the 
excesa  Such  being  the  case,  we  would  not  have  reversed  the  judg- 
ment uj>on  this  ground,  but  would  have  reformed  it. 
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Becatue  the  judgment  is  not  sapported  by  the  evidence,  and  be- 
cause the  court  erred  in  overruling  the  motion  for  a  new  trial,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


»♦» 


COXJBT  OP  APPEAIiS  OP  TEXAa 


Appeal  from  Orat/8on  County. 

NEW  YORK  LIFE  INS.  CO. 
vs. 
ROHRBOUGH,  MOORE  &  CO.  kt  al.* 

Before  a  case  is  called  for  trial,  additional  parties  may,  when  they  are  neces- 
sary  or  proper  parties  to  the  snit,  be  brought  in  by  proper  process,  either  by 
the  plaintiff  or  the  defendant,  upon  such  terms  as  the  court  may  prescribe. 

It  is  well  settled  that  persons  against  whom  the  defendant  would  have  a  rieht 
of  action  in  case  Judgment  go  against  him,  may  be  made  defendants  on  his 
application. 

When  an  asent  having  authority  makes  a  contract  in  behalf  of  his  principal, 
it  is  binding  upon  the  prinoipa!,  although  the  principal  has  reoeiTed  no  ben- 
efits from  it. 

It  is  a  well-settled  rule  of  law  that  the  principal  is  bound  by  the  act  of  his 
agent,  done  within  the  scope  of  his  apparent  autiiority,  in  dealing  with  in- 
nocent third  persons,  although  such  act  may  be  in  direct  violation  of  pri- 
vate instructions. 

For  most  practical  purposes,  a  party  dealing  with  an  ageut,  who  is  acting 
within  the  apparent  scope  of  his  authority  and  employment,  is  to  be  con- 
sidered as  dealing  with  the  principal  himself  If  it  is  a  case  of  con- 
tract, it  is  the  contract  of  the  principaL 

•  From  Tc9at  Lean  Review.  .^^ 
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It  is  a  well-settled  rule  of  law  that,  if  a  principal  puts  it  in  the  power  of  his 
agent  to  make  contracts,  or  to  do  acts,  apparently  within  his  anthority, 
which  will  result  in  injury  to  innocent  third  persons,  or  to  the  principal, 
the  law  imposes  the  loss  upon  the  latter. 

C.  N.  BucKLKB, /or  AppeUani. 

WooDB^  WiLsncs  &  CjjTxsisQSAMffor  Appdiees. 

WiuywH,  J- 
Bobrbough,  Moore  &  Co.,  brought  this  suit  against  W.  H.  Stinson, 
as  maker,  and  A.  H.  Oofifin,  as  indorser  of  a  note  for  $261.40,  eze- 
cated  by  said  Stinson  to  one  J.  Boon.  Boon  transferred  the  note  be- 
fore maturity  to  CofKn,  and  the  latter  indorsed  it  before  mattuity  to 
Bohrbough,  Moore  k  Co. 

Stinson  pleaded  a  failure  of  the  consideration  of  the  note.  Ho 
alleged  that  he  executed  the  note  to  Boon  as  the  agent  of  the  New 
York  life  Insurance  Company,  for  the  amount  of  premium  on  a 
policy  of  life  insurance  which  said  agent  undertook  and  promised 
should  be  issued  and  deliyered  by  said  company  to  said  Stinson, 
and  which  said  policy  was  not  to  restrict  said  Stinson's  right  to 
travel  when  and  where  he  pleased  ;  that  said  agent  agreed  to  hold 
said  note  until  said  Stinson  had  receiyed  said  poUey,  and  in  case 
said  policy  was  not  receiTed,  said  note  was  to  be  of  no  effect,  and  was 
to  be  returned  to  said  Stinson ;  that  said  Stinson  had  never  received 
said  policy  from  said  company  ;  that  he  had  received  from  said  com- 
pany a  poUcy  which  restricted  his  right  to  travel,  and  he  refused  to 
accept  the  same,*  and  returned  it  immediately  to  the  company  ;  that 
said  note  was  obtained  from  him  by  the  fraudulent  representations 
and  promises  of  the  said  Boon,  acting  as  agent  for  said  company  ; 
and  that  said  company  and  its  co-defendant  Cofi^,  and  also  the 
pUdntiflb  Bohrbough,  Moore  &  Co.,  each  and  all,  at  the  time  of  said 
fraud,  had  notice  thereof,  and  confederated  together  to  obtain  said 
note,  and  thereby  defraud  him.  He  prayed  that  the  said  company 
be  made  a  party  to  the  suit,  and  that  in  the  even.t  the  plaintifb 
should  recover  judgment  against  him  u]K>n  said  note,  that  he  recover 
judgment  over  against  said-company. 

Said  company  was  made  a  party  to  the  suit,  and  answered  by — ^1. 
A  plea  to  the  jurisdiction  of  the  court,  claiming  that  it  was  improj)- 
erly  made  a  party  to  the  suit,  it  having  no  cause  of  action  against 
defendant  Stinson,  and  plaintiffs  having  no  cause  of  action,  against 
it,  and  it  having  no  joint  or  common  interest  in  the  cause  of  action  or 
question  at  issue  between  plaintiflh  and  defendant.    2.  A  general 
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demurrer.  3.  A  special  exception,  setting  forth  the  same  matter 
contained  in  the  plea  to  the  jurisdiction.    4  A  general  deniaL 

The  plea  to  the  jurisdiction  and  the  demurrers  were  overruled,  and 
upon  trial  of  the  case,  judgment  was  rendered  in  favor  of  Bohrbough, 
Moore  &  Co.  against  Stinson  and  Coffin  for  the  amount  of  the  note 
sued  on,  interest  and  costs,  and  a  like  judgment  in  favor  of  Stinson 
against  the  company,  and  from  which  the  company,  after  motion  for 
new  trial  made  by  it  and  overruled,  appeals  to  this  court 

We  will  consider  first,  appellant's  sixth  assignment  of  error,  which 
complains  of  the  overruling  of  its  plea  to  the  jurisdiction  and  its 
demurrers. 

It  is  provided  by  statute  that,  before  a  case Js  called  for  trial,  ad- 
ditional parties  may,  when  they  are  necessary  or  proper  parties  to 
the  suit,  be  brought  in  by  proper  process,  either  by  the  plaintiff  or 
the  defendant,  upon  such  terms  as  the  court  may  prescribe,  etc. 
[Bev.  Stats.,  art.  1209] 

The  question  here  is,  "  Is  the  appellant  a  proper  party  to  this 
suit  ?"  It  is  well  settled  that  persons  against  whom  the  defendant 
would  have  a  right  of  action  in  case  judgment  go  against  him,  may 
be  made  defendants  on  his  application.  [Sales'  PL  &  Prac,  sec 
279.]  We  are  of  the  opinion,  that  the  matters  alleged  in  Stinson's 
answer  show  a  right  of  action  in  his  favor  against  appellant.  If  the 
allegations  of  the  answer  be  true,  Stinson,  upon  being  compelled 
to  pay  plaintiff  the  note  sued  upon,  was  entitied  to  recover  of  appel- 
lant the  amount  so  paid.  We  think,  therefore,  that  this  assignment 
is  not  well  taken. 

Appellant's  fifth  assignment  is,  that  the  court  erred  in  refusing  to 
give  the  following  requested  instruction  :  "  There  being  no  allega- 
tion in  Stinson's  answer  that  the  New  York  life  Insurance  Co.  re- 
ceived the  benefits  arising  from  the  execution  or  negotiation  of  the 
note  sued  upon,  you  are  instructed  that  you  cannot  i-ender  any 
judgment  against  the  company." 

If  Boon  was  the  agent  of  appellant,  and  had  the  apparent 
authority  to  make  the  contract  alleged  with  Stinson,  and  as  such 
agent  did  make  it,  and  received  Stinson's  note,  and  the  company 
failed  to  comply  with  the  promise  of  the  agent — which  was  the  con- 
sideration of  tiie  note — the  company  woidd  be  liable  to  Stinson 
whether  it  had  or  had  not  reaped  any  of  the  fruits  of  the  transac- 
tion. This  requested  instruction,  in  our  opinion,  was  not  the  law  of 
the  case,  and  was  properly  refused. 

Appellant's  first  assignment  of  error  is,  that  the  court  erred  in 
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oyermling  its  motion  for  a  new  trials  because  the  yerdict  is  not  sup- 
ported by  the  evidence,  "  because  there  was  no  evidence  showing 
that  Boon  was  the  authorized  agent  of  appellant,  with  authority  to 
take  notes  in  lieu  of  cash  on  premiums,  or  to  enter  into  such  con- 
tract or  arrangement  as  is  alleged  in  Stinson's  answer,  and  because 
the  evidence  showed  that  Stinson  relied  on  Boon  individually,  and 
on  his  obligatioii  to  get  such  a  policy  as  he  contracted  for  ;  and  be- 
cause the  evidence  showed  that  Stlason  kn^w  that  Boon  was  not 
authorized  by  the  company  to  enter  into  such  a  contract  so  as  to 
bind  it. 

It  was  proved  that  Boon  was  a  general  agent  of  the  (Company  ;  that 
he  had,  prior  to  tabng  Stinson's  note,  taken  and  negotiated  several 
oth^r  notes  executed  by  other  persons  for  premiums  on  policies,  and 
that  jdaintifiOs  Eohrbough,  Moore  A;  Co.  had  pturchased  from  said 
Boon  and  one  Burk,  who  was  also  an  agent  of  appellant,  some  twenty 
such  note&  Boon  and  Burk  together  sold  these  notes  to  Cofi&n,  who 
was  at  the  time  also  an  agent  of  the  company.  These  premium 
notes,  it  seems,  were  discounted  by  Boon  and  Burk,  and  the  money 
received  thereon  forwarded  to  the  company  along  with  the  applica- 
tionfor  policiea  Thenotes  themselvesneverwentinto  the  possession 
of  the  company,  but  were  used  by  agents  to  raise  money  upon,  the 
company,  however,  receiving  this  money  from  the  agents  before  issu- 
ing the  policies.  The  agent  of  the  company  at  St.  Louis  testified 
that  he  had  appointed  Boon  and  Burk  agents  for  the  company,  to 
solicit  policies  and  to  receive  premiums  in  cash,  but  that  they  had  no 
authority  to  receive  notes,  or  to  negotiate  notes,  for  premiums,  and 
that  the  company  had  no  knowledge  that  they  were  so  doing,  and 
had  never  ratified  such  acts. 

Does  this  state  of  facts  support  the  ,  verdict  of  the  jury,  holding 
appellant  responsible  for  the  contract  with  its  agent,  Boon,  with 
Stinson  ?  We  think  it  does.  It  is  a  well-settled  rule  of  law  that  the 
principal  is  bound  by  the  act  of  his  agent,  done  vnthin  the  scope  of 
his  apparent  authority,  in  dealing  with  innocent  third  persons, 
although  such  act  may  be  in  direct  violation  of  his  private  instruc- 
tions. Merriman  m.  Fulton,  29  Texas,  97.  Indeed,  for  most  prac- 
tical purposes,  a  party  dealing  with  an  an  agent,  who  is  acting  within 
the  apparent  scope  of  his  authority  and  employment,  is  to  be  con- 
sidered as  dealing  with  the  principal  himself.  If  it  is  a  case  of 
contract,  it  is  the  contract  of  principal  If  the  agent,  at  the  time  of 
the  contract,  makes  any  representation,  declaration  or  admission 
touching  the  matter  of  the  contract,  it  is  treated  as  the  representa- 
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tion,  declaration  of  the  principal  himself.  Story  on  Agency,  sec. 
135.  It  is  also  a  well-settled  rule  of  law,  that  if  a  principal  puts  it 
in  the  power  of  his  agent  to  make  contract»,  or  to  do  acts,  apparently 
within  his  authority,  which  will  result  in  injury  to  innocent  third 
persons,  or  to  the  principal,  the  law  imposes  the  loss  upon  the 
latter.    1  Wait's  Ac.  &  Def.,  286. 

We  have  discussed  all  the  assignments  of  error  presented  in  the 
brief  of  appellant's  counsel,  and  the  other  assignments  not  so  pre- 
sented are  considered  as  waiyed. 

We  are  of  opinion,  upon  the  whole  case,  that  the  judgment  is 
just  and  in  accordance  with  the  law  and  the  &cts. 

Affirmed. 
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COUHT  OF    APPEALS  OF   KENTUCKY. 


STEVENSON 
PHCENIX  INS. 


Appeal  fftrm  Scott  Court  Common  Pleas. 


.  CO.*) 


The  policy  on  a  dwelling  proyided  that   other  insurance   without  consent 

shonld  render  it  Toid.    The  insured  subsequently  took  out  another  policy 

containing  a  similar  proyision  without  consent. 
ffeldf  That  the  second  policy  was  not  absolutely  yold,  but  only  yoidable  at  the 

option  of  the  insured,  and  was  a  yiolation  of  the  proyision  against  other 

insurance  in  the  first  policy  which  defeated  recoyery. 

W.  S.  Dabnaby, /or  AppeUavL 

Jas.  E  CANTaiLL,  Jas.  F.  Askew,  Lmoour,  SrEapHXHs  A;  Slattkblt^/c/t 
AppeUee. 

liEWIS^  J. 

ThiB  is  an  action  by  appellant  to  recorer  of  appellee  $8,000>  amount 
of  a  policy  of  insurance  issued  October  25, 1877,  for  one  year  on  a 
dwelling-house  destroyed  by  fire. 

In  the  policy  is  contained  the  following  condition:  "  If  the  assured 
shall  have,  or  shall  hereafter  make  any  other  insurance  on  the  prop- 
erty hereby  insured  or  any  part  thereof  without  the  consent  of  the 
company  written  hereon,  *  *  *  then  in  evexy  such  case  this  pol- 
icy shall  be  void." 

In  defense  of  the  action  it  was  alleged  that  on  the  same  day,  but 

•  Opt&lon  AIM  Sept  16, 1884. 
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after  the  policy  was  issued,  the  plaintifif,  in  Tiolation  of  that  condi- 
tion, without  the  consent  of  the  defendant  written  on  the  policy,  pro- 
cured from  two  other  companies  policies  of  insurance  on  the  same 
property  aggregating  $6,000,  to  continue  in  force  during  the  same 
period. 

In  reply  it  was  admitted  that  the  plaintiff  did  procure  other  insur- 
ance on  the  property  without  the  defendant's  consent,  as  alleged  in 
the  answer,  but  it  was  stated  that  the  defendant  had  notice  tibereof 
and  waived  its  right,  and  was  estopped  to  daim  a  forfeiture  of  the 
poHcy. 

Upon  the  issue  as  to  waiver  made  by  the  pleadings  a  verdict  in 
favor  of  the  plaintiff  in  the  action  for  the  amount  sued  for  was  ren 
dered  and  judgment  entered  accordingly.  But  upon  appeal  to  this 
court  the  judgment  of  the  lower  court  was  reversed  and  cause  re- 
manded for  a  new  trial ;  it  being  held  in  the  opinion  rendered  that 
there  was  no  evidence  offered  which  was  proper  to  go  to  the  jury  on 
the  question  as  to  waiver  of  the  forfeiture,  and  that  the  motion  for 
nonsuit  should  have  been  sustained.  Phoenix  Ins.  Co.  vs.  Stevenson, 
78  Ky.,  160. 

Upon  the  return  of  the  case  the  plaintiff  in  the  action  was  per- 
mitted by  the  court  to  file  two  amended  repUes,  in  which  it  was,  in 
substance,  alleged  that  in  each  of  the  two  policies  procured  by  him 
after  the  one  issued  by  the  defendant,  was  contained  a  like  condition 
as  to  previous  and  subsequent  insurance  of  the  same  property  by 
other  companies;  that  those  policies  were  issued  to  him  without  any 
notice  to.  or  knowledge  on  the  part  of  either  the  two  companies  is- 
suing them  of  the  prior  insurance  by  the  defendant  until  after  the 
house  insured  was  destroyed  by  fire;  and  that  the  two  policies  being 
thus  rendered  invalid  by  the  plaintiff's  breach  of  condition  contained 
in  them,  there  was  in  fact  no  violation  by  him  of  the  condition  con- 
tained in  the  policy  sued  on. 

The  case  is  now  before  this  court  upon  appeal. from  the  judgment 
sustaining  a  general  demurrer  to  the  amended  replies  and  dismissing 
the  petition. 

The  question  presented  by  the  amended  replies  has  heretofore 
been  passed  upon  by  this  court  in  the  case  of  Luggs  vs.  Livei'pool  k 
London  &  Olobe  Ins.  Co.,  MS.  opinion. 

In  that  case  the  court  in  rendering  the  opinion  used  this  lan- 
guage :  '*  Appellant  contends  that  the  last  insurance  was  absolutely 
void,  and  left  the  first  in  full  force.  He  is  vn*ong  in  any  aspect  of 
the  case.    First,  the  second  insurance  was  not  void,  but  voidable 
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cmlj  at  the  option  of  the  insurer ;  and  second,  if  it  were  void  ab 
initio  that  fact  would  not  relieve  appellant  from  the  forfeiture  reeult- 
ing  from  a  yiulation  of  the  stipulations  in  the  first  policy  against  ad- 
ditional insurance." 

It  is  thus  obvious  that  if  the  opinion  in  that  case  is  to  be  adhered 
to,  the  judgment  sustaining  the  demurrer  to  the  amended  replies 
must  be  affirmed. 

Counsel  for  appellant  refers  us  to  several  authorities  holding  a 
doctrine  opposite  to  that  announced  in  the  opinion  referred  to  by 
this  court,  and  perhaps  the  weight  ol  authority  in  this  country  may 
sustain  him.  But  on  the  other  hand  the  decision  of  this  court  is  sup- 
ported not  only  by  the  Supreme  Court  of  the  United  States  and  sev- 
eral State  courts,  but  by  principle  and  reason. 

In  the  case  of  Baer  vs.  Phcanix  Los.  Co.,  4  Bush,  242,  where  the 
question  arose  as  to  the  proper  construction  to  be  given  to  a  similar 
condition  contained  in  a  pohcy  of  fire  insurance,  this  court  said  : 
"The  object  of  that  condition  was  to  assure  the  underwriter  agains!) 
over-insurance,  or  insurance  equivalent  to  the  entire  risk,  whereby 
the  insured,  relieved  of  all  risk,  might  be  tempted  to  procure  the  loss, 
or  to  take  no  care  to  prevent  it.  To  make  it  the  interest  of  the  in- 
sured as  well  as  the  insurer  to  avoid  loss,  no  prudent  underwriter 
ever  insures  for  the  full  value  of  the  property,  but  leaves  the  owner 
so  far  interested  in  preventing  the  loss  as  to  assure  his  fidelity  and 
vigilance  in  proper  care  to  avoid  it." 

This  precaution  on  the  part  of  insurance  companies  is  not  only 
justifiable,  but  intiispensible  to  their  success,  if  not  existence.  For 
without  such  provision  against  cumulative  insurance,  fraud  and  bad 
bith  on  the  part  of  the  insured  would  be  encouraged,  and  the  legit- 
imate and  useful  purposes  of  fire  and  marine  insurance  to  a  great 
extent  defeated. 

A  contract  of  insurance,  like  any  other  which  the  law  sanctions, 
should  be  enforced  by  the  courts  according  to  its  terms  and  condi- 
tiona  In  this  case  a  plain  and  vital  stipulation  which  the  insurer 
had  the  right  to  insert  in  the  policy,  and  which  the  assured,  under- 
standing or  having  the  opportunity  to  understand,  agreed  to,  has 
been  deliberately  violated  by  the  latter.  And  he  now  seeks  to  avoid 
the  forfeiture  which  results  from  such  violation,  and  is  now  claimed 
by  the  insurer,  upon  the  ground  that  the  two  subsequent  policies  be- 
ing rendered  invalid  by  like  breach  of  contract  and  of  faith  on  his 
part,  the  first  one  i^  now  valid  and  enforceable  by  either  party  to  it. 

But  it  has  been  held  by  this  court  in  the  two  cases  of  Baer  vs 
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Phoenix  Ina  Co. ,  and  Luggs  vs.  Liyerpool  &  London  &  Globe  Ins.  Co., 
that  a  violation  by  the  assured  of  such  a  condition  in  a  policy  of  in- 
surance does  not  render  the  policy  absolutely  Toid,  but  simply  yoid- 
able,  to  be  treated  as  void  by  the  insurer  at  his  own  ezdusive  option. 

The  correctness  of  this  ruling  is  in  our  opinion  so  manifest  that  it 
is  needless  to  enter  into  an  extended  discussion  to  support  il  For 
to  hold  a  contract  of  insurance  that  has  been  violated  by  only  one 
of  the  parties  to  it  void,  or  in  the  language  of  the  pleadings  invalid 
as  to  both,  is  to  put  it,  ffter  making  the  contract,  in  the  power  of 
either  party  to  render  it  a  nullity,  by  simply  violating  some  one  of  its 
conditiona 

The  two  polides  referred  to  in  the  replies,  which  were  obtained 
subsequent  to  that  issued  by  appellee,  should  not,  therefore,  be  held 
as  void  or  invalid,  but  only  voidable  at  the  option  of  the  companies 
issuing  them.  How  they  have  been  treated  by  the  parties,  the  record 
of  this  case  does  not  show,  nor  is  it  matenaL  For  they  were  pro- 
cured by  appellant  either  with  the  intention  to  defraud  appellee,  or 
in  ignorance  of  the  fact  that  in  obtaining  them  he  was  violating  his 
first  contract,  and  incurring  a  forfeiture  of  his  first  policy.  And  in 
either  case  we  are  forced  to  conclude  he  intended  to  avail  himself  of 
cumulative  insurance,  and  therefore  was  exposed  to  the  temptation 
to  bring  about  the  loss  of  his  property,  or  at  least  was  rendered  less 
careful  to  prevent  its  destruction. 

The  object  of  the  condition  mentioned  vras  thus  defeated  by  the 
conduct  of  appellant,  and  the  risk  of  appellee  increased  withont  its 
knowledge  or  consent. 

When  a  contract  is  plain,  unambiguous  and  fair,  not  vitiated  by 
fraud  nor  mistake  in  its  execution,  the  courts  are  not  authorized  to 
make  for  the  parties  to  it  a  different  one,  or  to  construe  it  contrary 
to  its  express  terms,  especially  when  the  consequence  may  be  to  en- 
able one  of  the  parties  to  profit  by  his  wrongful  violation  of  it. 

The  judgment  is  affirmed. 
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SUPREME  COURT  OP  NORTH  CAROLINA- 

OoTOBBB  Tkbm,  1884. 


NORTH  CAROLINA  STATE  LIFE  INa  CO. 

OWEN  WILLIAMS  * 

The  contract  between  a  life  company  and  its  agent  stipulated  for  a  commissioi^ 
of  twenty-five  per  cent  on  all  first  premiams  and  five  per  cent  for 
renewals.  No  time  was  fixed  during  which  the  <iontraot  was  to  ran.  The 
company  assigned  its  business  to  another  company  and  renewals  on  two  of 
the  policies  procored  by  the  agent  were  effected  through  an  agent  of  the 
assignee. 

HM^  That  the  contract  was  terminable  at  the  election  of  either  party  and  the 
a«ent  was  not  entitled  to  renewal  commissions  except  they  were  effected 
through  him,  there  was  no  implied  contract  that  he  should  be  entitled  to 
renewal  commissions  on  policies  which  he  had  procured. 

Smith,  C.  J. 

The  defendant  was  constituted  and  licensed  an  agent  of  the  plaint 
iff  company  in  the  prosecution  of  its  business  of  life  insurance  under 
and  bj  virtue  of  a  contract  mutuallj  entered  into  and  in  these 
words: — 

*'  Memorandum  of  an  agreement  between  the  North  Carolina  State 
life  Insurance  Company  of  the  one  part,  and  Owen  Williams,  of 
Edgecombe  County,  N.  C.,  of  the  other  part,  witnesseth :  That  the 
said  company  has  appointed  the  said  Williams  it  agent  at  Tarboro, 
N.  C,  for  the  purpose  of  soliciting  applications  for  life  insurance 
upon  the  terms  and  conditions  following,  to  wit :  That  upon  pre~ 
miuins  receiyed  for  all  kinds  of  policies  except  endowment  policies 

•  BapurtMl  bj  Johu  W.  HlnwlMto,  of  tbe  Bdttlgb,  M.  C ,  Bw. 
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of  less  than  twenty  jears,  the  said  Williams  shall  receive  a  commis- 
sion of  twenty-fiye  per  cent  on  first  year's  payment  and  five  per  cent 
''in  renewals  ;  and  that  upon  endowment  policies  of  less  than  twenty 
years  he  shall  receive  a  commission  of  fifteen  per  cent  on  first  year 
payments  and  five  per  cent  on  renewals  ;  that  it  shall  be  the  duty  of 
said  Williams  on  the  first  day  of  each  and  every  month  to  make  to 
said  company  a  detailed  report  of  his  doings  as  agent,  and  to  pay 
over  all  moneys  that  may  come  into  his  hands  rightfully  belonging 
to  said  company. 

*'  In  witness  whereof  the  parties  named  hereunto  set  their  hands  this 
12th  April,  1873. 

"  For  the  company,  O.  H.  Pebbt,  Supervising  Agent. 

"  Owen  Williams,  Agent" 

In  pursuance  of  the  agreement  and  the  exercise  of  his  agency  the 
defendant  collected  and  had  in  his  hands  previous  to  the  bringing  of 
the  suit  of  the  funds  belonging  to  the  plaintifif  the  sum  of  $109.85 
not  contested,  which  he  refuses  to  pay,  setting  up  as  a  defense  a 
counter  claim  for  a  larger  amount  alleged  to  be  due  as  damages  un- 
der the  provisions  of  the  contract 

The  plaintiff  company  unable  successfully  to  conduct  its  business 
sold  out  and  assigned  many  policieB  secured  through  the  active  ef- 
forts of  the  defendant,  to  another  life  insurance  association  which 
assumed  its  responsibilities,  and  undertook  to  carry  out  the  arrange- 
ments and  contracts  between  the  assured,  and  the  assignor  insuring 
company  in  life  insurance  as  the  latter  had  undertaken. 

Since  the  transfer  and  the  discontinuance  of  the  functions  of  the 
plaintifif  renewals  have  been  effected  upon  two  of  the  said  policies 
through  another  agency  employed  by  the  assignee,  the  commissions 
on  which  at  the  rate  specified  in  the  agreement  exceed  the  plaintiff's 
demand,  and  for  this  ezceas  the  defendant  claims  to  be  entitled  to 
judgment. 

Upon  the  hearing  on  the  appeal  in  the  superior  court,  judgment 
was  recovered  by  the  plaintiff  and  for  the  amount  of  the  daim  the 
defendant  appeals. 

The  only  question  presented  is  in  reference  to  the  construction  of 
the  contract  of  agency,  and  the  rights  of  the  defendant  thereunder. 

The  entire  structure  of  the  agreement  for  the  creation  of  the 
a^fency,  while  silent  as  to  its  duration,  evidently  contemplates  a  con- 
tinued connection  between  the  service  to  be  rendered  and  the  com- 
pensation provided  therefor,  and  is  terminable  at  the  election  of 
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either  parfcy.  It  may  be  put  an  end  to  by  the  principal,  Story  on 
Agency,  sec  463  ;  by  the  renunciation  of  the  agent,  sec.  478;  by  op- 
eration of  law  when  an  incapacity  in  either  party  to  maintain  the  re- 
lation is  brought  about,  sec  481. 

The  exception  to  the  rule  is  when  the  agency  is  associated  with  an 
interest,  and  there  it  is  not  revocable  by  the  principal  to  the  detri- 
ment of  the  agent.  What  such  an  agency  is,  is  thus  explained  by 
Chief  Justice  Marshall-  in  the  opinion  in  Hunt  ts.  Hausmonier,  8 
Wheat.,  174,  cited  in  brief  of  plaintiff's  counsel :  "We  hold  it  to  be 
that,  says  the  court,  the  interest  which  can  protect  a  power  after  the 
death  of  a  person  who  creates  it,  must  be  an  interest  in  the  thing 
itseli  In  other  words  the  power  must  be  engrafted  on  an  estate  in 
the  thing.  The  words  themselves  seem  to  impart  this  meaning.  A 
power  coupled  with  an  interest  is  a  power  which  accompanies  or  is 
connected  with  an  interest  The  power  and  the  interest  are  united 
in  the  same  person.  But  if  we  are  to  understand  by  the  word  in- 
terest, an  interest  in  that  which  is  to  be  produced  by  the  exercise  of 
the  power,  then  they  are  never  united. 

Tested  by  the  role  thus  laid  down,  it  is  manifest  that  when  the 
authority  to  insure  ceases,  the  capacity  of  the  agent  ends  also,  and  the 
relation  of  the  parties  terminates  Accepting  this,  the  defendant 
claims  compensation  in  damages  for  the  withdrawal  of  the  power  to 
continue  to  act  in  the  renewals,  and  measures  his  loss  by  the  sum  he 
would  have  received  as  commissions  had  he  been  permitted  to  act 
in  two  renewals  made  since  the  transfer. 

This  consideration  involves  the  assumption  that  the  contract  con- 
fers an  absolute  and  permanent  right  to  proceed  with  renewals 
when  the  original  insurance  was  effected  through  the  efforts  and  in- 
strumentality of  the  defendant,  when  he  can  no  longer  act  as  agent 
in  making  the  renewala 

Such  is  not  the  fair  interpretation  of  the  terms  of  the  contract, 
which  allows  the  specified  commission  as  compensation  for  services 
to  the  company  in  the  renewals,  and  necessarily  ceases  when  the 
services  cease. 

The  right  to  compensation  is  associated  with  a  continuance  of 
services,  and  the  compensation  is  the  agreed  measure  of  their  value. 

When  the  policy  first  issues  the  percentum  specified  becomes  due, 
and  for  each  renevral  the  reduced  percentum  is  allowed.  Very 
manifestly,  the  scope  of  the  agreement  conferring  the  authority  is  to 
provide  the  measure  of  remuneration  for  what  the  agent  may  do 
while  he  remains  such,  and  no  further.    He  was  not  to  be  paid  for 
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renewals  afterwards  made,  unless  participated  in  by  bim  while  in 
possession  of  authority  to  renew.  Although  renewals  are  the  conse- 
quence of  the  original  contract  of  insurance,  and  in  this  particular, 
beneficial  to  the  company,  yet  the  full  compensation  given  and 
accepted  for  this  service  is  the  twenty-five  percentum  on  the  sum 
received,  provided  in  the  contract,  which  creates  the  agency  and 
regulates  its  terma  This  is  in  our  opinion  a  fair  and  reasonable  in- 
terpretation of  the  instrument,  and  the  result  is  adverse  to  the 
counter-claim. 

It  must  be  declared  there  is  no  error  in  the  ruling,  and  the  judg- 
ment must  be  affirmed. 
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U.  8.  OIRCDIT  OOUBT  OF  MISSOURI. 


CirouU  Court,  H,  D.,  ofMiaaouru 


WATSON 

CENTENNIAL  MUT.  LIFE  ASS'N.*J 

A  and  B  lived  together  as  hasband  and  wife,  and  recognized  each  other  as 
saoh  in  their  iuteroonrse  with  Mends  for  ten  years,  though  no  marriaffe 
ceremony  had  been  performed.  A  provided  for  both,  and  B,  like  a  wife, 
kept  house  for  him;  but  in  taking  out  a  policy  of  insurance  on  his  life  for 
B's  benefit,  A  had  her  name  ins^ted  ae  Mrs.  B  instead  of  Mrs.  A  In  an 
action  by  B  on  the  policy,  Held,  That  B  was  A's  wife,  and  had  an  insur- 
able interest  in  his  lue. 

Where,  after  discovering  that  an  assured  has  made  misrepresentations  to  it  in 
his  application  for  a  policy,  an  insurance  company  continues  to  collect 
assessments,  it  thereby  waives  any  right  it  may  nave  to  declare  the  policy 
obtained  by  such  misrepresentations  invalid. 

Bbeweb,  J. 

Two  defenses  are  interposed  in  this  case  :  First,  that  the  com- 
plainant was  not  the  wife  of  the  insured,  and  had  no  insurable  inter- 
est^ and,  second,  that  in  the  application  for  the  policy  the  insured 
represented  himself  as  a  steamboat  man,  whereas,  as  a  matter  of  fact 
he  was  a  gambler  by  profession. 

In  reference  to  the  first  question,  the  testimony  indisputably  shows 
that  for  ten  years  prior  to  the  death  of  the  insured,  he  and  the  com- 
plainant lived  together  as  husband  and  wife.  There  was  no  ceremony 
at  the  institution  of  that  relation,  but  they  Hved  together  as  husband 
and  wife  continuously  during  those  years  in  the  same  home,  recog- 

•  Deoiilon  rendered  September  U,  I88A. 
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nized  as  sach  by  each  other  and  by  all  in  whose  society  they  lived, 
he  providing  as  husband  for  her  and  she  talking  care  of  the  house- 
hold duties,  both  visiting  her  friends  and  being  introduced,  when 
with  them  or  traveling,  as  husband  and  wife.  While  in  that  relation 
he  took  out  an  insurance  in  her  name  as  Mrs.  Nellie  Brooks.  The 
mere  name  cannot  change  the  fact  of  the  mutual  relations  of  the 
parties.  The  fact  that  no  ceremony  took  place  at  the  time  the  re- 
lation was  entered  upon  does  not  prevent  them,  under  the  decisions 
of  this  court,  as  well  as  the  supreme  court  of  the  State,  from  being 
adjudged  as  husband  and  wife  ;  and,  being  in  such  a  relation,  she 
had  an  insurable  interest,  and  can  maintain  this  action. 

As  far  as  the  other  defense  is  concerned,  that  he  was  a  gambler 
instead  of  a  steamboat  man,  the  &cts  are  that  he  had  been  a  steam- 
boat man,  but  perhaps,  during  the  last  few  years  prior  to  his  death, 
had  ceased  to  go  up  and  down  the  river.  But  that  fact  was  known 
to  the  company  at  least  as  early  as  May  24, 1883.  After  that  it  sent 
its  notices  for  assessment,  which  were  directed  to  him  and  paid  by 
her,  and  thus  the  knowledge  of  the  fact,  even  if  a  material  fact,  and 
such  as  to  vitiate  the  policy,  having  been  brought  home  to  the  com- 
pany, any  objection  on  that  account  was  waived  by  it.  Indeed,  it  is 
questionable  whether,  under  the  statutes  of  the  State  of  Missouri, 
referred  to  by  counsel  in  his  brie^  that  otherwise  would  constitute 
any  defense,  because  it  does  not  appear  that  it  was  material  to  the 
risk,  and  no  tender  of  moneys  received  on  account  of  the  policy  was 
made  by  answer  or  on  the  trial  The  decree,  therefore,  will  go  for 
the  complainant  as  prayed.  ^ 
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FOREIGN    CASE. 


SUICIDE.— MARSHAUNO  OP  SECURITIBS. 


Enffli»h  Chancery  Divvd^n, 


CITY  BANK 

SOVEREIGN  LIFE  ASSURANCE  CO. 

A  policy  of  assurance  contained  a  condition  that  if  the  assored  should  die  by 
his  own  hand,  the  policy  should  become  void,  and  all  moneys  paid  in  re- 
spect thereof  should  be  forfeited  to  the  company.  But  in  case  the  beneficial 
interest  in  the  policy  had  been  vested  in  any  other  person  for  a  valuable 
and  pecuniary  consideration,  the  policy  should  remain  valid  to  the  extent 
of  the  interest  of  such  person,  subject  to  a  specified  notice  in  writing  hav- 
ing been  given  of  the  transaction  transferring  the  interoRt 

The  assured  deposited  the  policy  with  the  plaintifis,  to  secure  a  debt  owing 
from  his  firm,  and  further  advances,  the  deposit  beinc  accompanied  by  a 
memorandum  stating  that  the  policy  was  deposited  oy  way  of  equitable 
mortgage  as  coUateial  security. 

The  required  notice  was  given  to  the  assnranbe  company,  and  S.  subsequently 
committed  suicide,  the  plaintiffs  holding  at  the  time  of  bis  death  other  se- 
curities for  the  debt  besides  the  policy. 

HMj  That  the  suicide  clause  was  undistingnishable  fh)m  that  which  was  un- 
der decision  in  Solicitors  and  General  Life  Assurance  Co.  ys.  Lamb,  that 
the  plaintiffii  were  entitled  to  be  paid  out  of  the  policy  moneys,  the  amount 
of  the  debt  due  to  them  at  the  date  of  the  death  of  S. 

Held,  further,  that,  notwithstanding  that  the  estate  the  assured  mieht  there 
by  be  benefited,  the  assurance  company  were  not  entitled  to  nave  the 
debt  paid,  either  primarily  or  ratably,  out  of  the  other  securities  held 
by  the  plaintiffs. 

By  this  action  the  plamtiffis  claimed  payment  by  the  defendants 
of  the  amount  expressed  to  be  secured  by  a  policy  of  assurance 
upon  the  life  of  L.  F.  W.  Schafer. 
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The  policy  was  granted  on  the  10th  December,  1866,  for  the 
amount  of  £4,000,  and  contained  the  proviso  that  if  Schafer,  the 
grantee  and  assured,  should  duly  pay  the  annual  premium  during 
his  life,  the  funds  and  other  property  of  the  company  should  be 
subject  and  liable,  according  to  the  proTisions  of  the  company's 
deed  of  settlement,  to  pay  to  Schafer's  executors^  administrators^  or 
assigns,  within  three  calendar  months  after  satisfactory  proof  of  his 
death  should  have  been  received  at  the  office  of  the  company,  the 
sum  of  £4,000,  and  such  further  sum  or  sums  as  should  under  the 
regulations  of  the  company  be  appropriated  as  a  bonus  or  bonuses 
or  an  addition  or  additions  to  the  policy. 

There  were  certain  conditions  indorsed  upon  the  policy,  and  to 
which  it  was  expressed  to  be  subject^  and  one  of  the  conditions  was 
in  the  following  terms  : — 

A  policy  effected,  either  separately  or  jointly  with  other  lives, 
upon  the  life  of  any  person  who  shall  die  by  his  own  hands  or 
act,  whether  such  act  be  felonious  or  otherwise,  or  shall  die  by  duel- 
ling, or  by  the  hands  of  justice,  shall  become  void,  and  all  moneys 
paid  in  respect  thereof  shall  be  forfeited  to  the  company.  But  in 
case  the  beneficial  interest  in  the  policy  has  been  vested  iu  any  other 
person,  either  originally  or  by  such  person  haying  taken  a  legal  or 
equitable  assignment  thereof  or  charge  or  lien  thereon,  for  a  valu^ 
able  and  pecuniary  consideration,  the  policy  shall  remain  valid  to 
the  extent  of  the  interest  of  such  other  party,  provided  that  notice 
in  writing  of  such  assignment,  charge  or  lien  shall  have  been  deliy- 
ered  at  the  office  of  the  company  thirty  days  before  the  death  of  the 
party  on  whose  life  the  assurance  was  effected. 

In  July,  1878,  the  plaintiffs  adyanced  a  sum  of  £700  to  Schafer' s 
firm  of  P.  &  F.  Schafer,  and  on  the  29th  of  that  month  the  policy 
was  deposited  with  the  plaintiff,  to  secure  that  amount  and  interest, 
and  further  advances  together  with  a  memorandum  signed  by  Scha- 
fer, which  stated  that  the  policy  was  deposited  by  way  of  equitable 
mortgage  as  collateral  security  for  the  repayment  of  the  £700  with 
interest  and  of  further  advances  which  should  be  made  by  the 
plaintiffs  to  P.  and  F.  Schafer. 

On  the  1st  August,  1878,  the  plaintiffs  gave  notice  in  writing  of  the 
fact  and  purpose  of  the  deposit  to  the  defendants,  and  Schafer  exe- 
cuted to  the  plaintiffs  an  assignment  of  the  pohcy. 

Schafer  subsequently  became  of  unsound  mind,  and  on  the  8th 
March,  1882,  died  by  his  own  hand. 

On  the  22d  March,  1832,  the  plaintiffis  gave  UDtice  of  his  doith  to 
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the  defendants,  and  daimed  payment  of  the  moneys  dne  under 
the  poLcy  ;  their  case  being  that,  from  the  time  of  the  original  de- 
posit, there  had  always  been  due  to  them  upon  the  equitable  de- 
posit more  than  the  total  amount  payable.  By  their  action  they 
daimed  payment  of  the  £4,000  and  a  further  sum  of  £153  ISs.,  a 
bonus  payable  on  the  poHcy,  and  interest,  and  if  necessary  an 
account  of  what  was  due  upon  their  security,  and  payment  by  the 
defendants  to  them  of  tJbe  amount  due,  under  the  x>olicy,  toward 
satisfaction  of  the  amount  to  be  ascertained  upon  taking  the  ac- 
count. 

The  defendants'  case  was  that,  inasmuch  as  the  plaintiiis  held  the 
policy  only  as  collateral  security,  together  with  other  securities  for 
P.  and  F.  Schafer's  debt>  the  plaintiffs  ought  to  resort  in  the  first  in- 
stance to  any  primary  securities  given  by  Schaler  or  P.  and  F.  Scha- 
fer  ;  or  that,  if  that  were  not  so,  then  the  debt  secured  by  the  mem- 
orandum of  deposit  and  the  assignment  of  the  poHcy,  was  payable 
ratably  out  of  the  policy  moneys  and  the  proceeds  of  the  other 
securities  given  to  the  plaintifb  by  Schaler  or  his  said  firm. 

H.  A.  GiFPABD,  Q.  C,  and  BYRNE,/or  PMnliffs. 

The  policy  is  valid  in  the  hands  of  the  plaintiffs  to  the  extent  of 
the  debt  due  to  them  at  the  death.  White  vs.  British  Empire  Mu- 
tual Life  Assurance  Co.,  19  L.  T.  Bep.,  N.  S.,  406  ;  L.  Bep.,  7 
Eq.,  394. 

The  case  is  covered  by  authority.  Solidtors  and  General  Life 
AsBorance  Co.  vs.  Lamb,  10  L.  T.  Bep.,N.  S.,  160,  792  ;  1  H.  <&  M., 
716  ;  2  De  G.  J.  ife  S.,  261. 

They  also  referred  to  Cooke  vs.  Black,  1  Hare,  390. 

OooKSOK,  Q.  C,  and  LEMOK,/or  Defendants. 

The  case  is  distinguishable  from  the  case  of  Solidtors  and  General 
Life  Assurance  Co.  vs.  Lamb,  ubi  sup.  The  terms  of  the  policy  in 
that  case  were  not  the  same  as  here.  The  policy  was  not  made  void 
in  that  case  if  the  exception  operated.  The  debt  is  to  be  taken  as 
payable  not  at  the  death,  but  at  the  end  of  three  months  afterward, 
namely,  when  the  poHcy  moneys  were  payable. 

Metbiok,  for  the  widow,  the  surviving  partner,  and  the  trustee  in 
the  liquidafvm  of  the  assured. 

Pbabson,  J. 
I  will  not  trouble  you,  Mr.  Giffiurd,  to  reply  in  this  case.    I  desire 
to  say  that  I  consider  the  case  now  before  me  as  being  covered  con- 
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clusively  by  the  judgment  of  Wood,  Y.  C,  in  the  court  of  appeal,  con- 
dsting  of  Knight,  Bruce  and  Turner,  L.  JJ.,  in  that  which  has  been 
cited  to  me  and  which  I  call  Lamb's  case,  Solicitors  and  General  life 
Assuraace  Ca  t&  Lamb,  ubi  sup.  If  I  had  any  doubt  whatever  as  to 
the  decision  in  that  case  I  should  neyertbeless  consider  myself  bound 
by  the  decision,  even  if  those  doubts  remained  in  my  own  mind;  and 
if  they  did  remain  in  my  own  mind,  finding  that  three  judges,  Wood, 
y.  G.,  and  £night  Bruce  and  Turner,  L.  JJ-,  have  come  without  hesi- 
tation to  an  opinion  adverse  to  those  doubts,  I  should  conclude  that 
I  was  wrong,  and  that  it  was  my  infirmity  which  prevented  me  from 
seeing  the  propriety  and  accuracy  of  those  decisions.  I  simply  de- 
cide this  case  because  I  conceive  it  to  be  already  decided  by  author- 
ity which  is  bindincr  upon  me.  Now,  Mr.  Schafer  was  minded  to 
insure  his  life,  and  did  insure  it^  by  a  policy  in  the  Sovereign  Life 
Aiteurance  Compai^,  and  that  policy  contained  this  davse,  which  I 
will  read  shortly  :  ''  The  policy  effected  upon  the  life  of  any  person 
who  shall  die  by  his  own  hands  shall  become  void,  and  all  moneys 
in  respect  thereof  shall  be  forfeited  to  the  company  ;  but  in  case  the 
beneficial  interest  in  the  policy  has  been  vested  in  any  other  person, 
either  originally  or  by  such  person  having  taken  a  legal  or  equitable 
assignment  thereof  for  a  valuable  pecuniary  consideration,  the  pol- 
icy shall  remain  valid  to  the  extent  of  the  interest  of  such  other  par- 
ty, provided  that  notice  in  writing  of  such  assignment,  charge,  or 
lien,  shall  have  been  delivered  at  the  office  of  the  company  thirty 
days  before  the  death  of  the  party  on  whose  life  the  i>olicy  was 
effected.''  The  pdiicy  in  this  case  was  for  £4,000,  with  bonuses. 
The  policy  having  been  effected  in  the  year  1866,  in  the  year 
1878  Mr.  Schafer  deposited  that  policy  with  the  City  Bank,  as  a 
security,  taking  it  shortly  upon  his  current  account  Afterward,  and 
under  circumstances  which  render  his  attempt  on  his  own  life  ex- 
plainable, Mr.  Schafer  committed  suicide  ;  and  I  assume  that  at 
the  time  of  his  death  there  was  either  the  full  amount  of  the  value 
of  the  policy  at  that  time,  or  something  like  the  full  amount — 
because  that  is  at  the  present  moment  more  or  less  in  dispute — 
due  on  Mr.  Schafer's  account  to  the  bank.  They  held  at  that  time 
as  a  security  for  the  debts  so  due  to  them,  not  only  the  policy,  but 
other  securities  also.  I  do  not  know  what  those  other  secnrities  were, 
but  I  assume  they  were  at  all  events  sufficient  to  reduce  the  amount 
due  upon  the  policy  very  considerably,  if  those  securities  are  to  be 
either  considered  primary  securities  for  the  debt  or  were  to  con- 
tribute ratably  to  the  debt     The  question  which  is  raised  before  me 
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is,  whether  those  Becurities  ought  to  contribute  primarily  or  rata- 
bly toward  the  payment  of  the  debt  dne  to  the  City  Bank,  so  as 
to  release  either  wholly  or  pro  tanto  the  policy  moneys.  Now.  it 
seems  to  me  that  that  is  the  exact  case,  under  the  same  circum- 
stanees,  that  was  before  the  court  in  Lamb's  case,  ubi  sup.,  and  the 
point  which  the  vice-chancellor  and  the  court  of  appeals  decided 
adversely  to  the  insurance  office.  They  decided  that,  although 
the  assured's  estate  would,  in  effect,  benefit  by  making  the  insur- 
ance money  contribute  the  fall  amount  to  the  payment  of  the  debt, 
nevertheless  the  estate  of  the  assured  was  entitled  to  that  benefit. 
It  is  said  that  there  is  a  difference  between  the  terms  of  the  policy 
in  that  case  and  the  terms  of  the  policy  in  this  case,  and  that  that 
distinguishes  the  two  cases,  and  the  decision  in  the  one' is  no  author- 
ity for  the  decision  to  which  I  ought  to  come  in  the  present  case. 
The  terms  of  the  daase  in  that  case  were  these  :  "  That  if  any  per- 
son who  has  assured  his  own  life  shall  die  by  his  own  act,  this  pol- 
icy shall  become  void,  except  to  the  extent  of  an  interest  acquired 
therein  by  an  actual  assignment  by  deed,  for  valuable  consideration, 
or  as  security  or  indemnity,  or  by  virtue  of  any  legal  or  equitable 
lien  as  security  for  money,  upon  satisfactory  proof  to  the  board  of 
directors  of  the  existence  and  extent  of  such  interest.  Mr.  Cook- 
son  has  argued  before  me  that,  whereas  in  this  case  that  sentence  is 
put  in  by  way  of  exception,  and  there  is  a  distinct  clause  begin- 
ning with  the  word  "  but,"  there  is  all  the  difference  in  the  world 
between  the  two  cases.  In  that  case,  he  says,  the  poUcy  is  not  made 
void  if  the  exception  comes  into  force.  To  my  mind,  with  all  defer- 
ence to  him,  that  argument  is  not  sustainable.  If  I  read  this  clause 
as  I  ought  to  read  it  in  fall,  immediately  after  the  word  "  except "  I 
must  put  in  these  words,  "  except  that  the  policy  shall  not  be  void, 
or  except  that  the  poHcy  shall  be  valid  to  the  extent  of  any  interest" 
I  find  those  are  the  same  words  as  in  this,  with  the  single  exception 
that,  instead  of  the  word  "  except,"  I  have  the  word  "  but "  ;  the 
words  are  '*  but  the  policy  shall  remain  valid  to  the  extent  of  the  in- 
terest of  such  other  party."  Under  these  circumstances  I  think  I 
'  should  be  doing  worse  than  splitting  hairs  if  I  were  to  come  to 
the  conclusion  that  there  was  any  such  real  difference  between  the 
two  cases.  I  must  therefore  follow  the  decision  in  Lamb's  case,  and 
must  determine  that  this  policy  is  not  to  be  reduced,  either  by  forc- 
ing the  sale  of  the  other  securities  and  applying  them  in  the  first 
instaDce,  or  by  directing  the  other  securities  to  come  in  and  contrib- 
ute ratably,  so  as  to  relieve  the  policy  moneys  pro  tanto.    It  is  not 
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necessary  for  me  to  give  my  reasons  for  the  decision,  beyond  the 
simple  fact  that  I  consider  myself  bound  entirely  by  the  decision  of 
Wood,  y.  C,  and  the  appeal  court  Hie  only  other  question  I  haive 
to  determine  is,  whether,  in  considering  what  is  due  to  the  bank,  I 
am  bound  to  take  Ihe  date  of  the  death  of  the  assured,  or  whether  I 
am  to  take  three  months  after  that  date.  Mr.  Oookson  argues  that, 
inasmuch  as  the  policy  moneys  were  only  payable  at  the  end  of  throe 
months  after  proof  of  the  death,  that  is  the  time  at  which  the  debt 
due  to  the  bank  is  to  be  taken,  the  result  of  which  would  be  that, 
in  the  first  place,  if  the  other  securities  happen  to  be  bills  and  the 
bills  run  off  during  the  three  months,  Mir.  Cookson  would  say,  you 
have  now  been  paid,  and  therefore  there  is  nothing  due  in  respect 
to  the  policy.  If  I  were  to  come  to  that  conclusion,  I  should  be 
deciding  that  immediately  after  the  death  of  the  assured  the  mort- 
gi^ee  holding  that  policy  of  assurance  was  hampered  and  could 
not  realize  the  securities  or  do  anything  whateyer,  and  the  result 
would  be  that  for  three  months  it  would  not  be  known  whether  or  not 
they  had  any  security  upon  this.  It  seems  to  me  that  that  would  be 
to  go  in  the  teeth  of  the  decisions,  which  say  that  the  object  of  this 
clause  is  to  give  a  marketable  yalue  to  the  policy;  and  in  &ct,  it  goes 
almost  further  than  that — ^to  say  that  the  object  was  to  benefit  the 
assured  himself,  notwithstanding  he  (Committed  suicide,  to  the  ex- 
tent, at  all  events,  to  which  he  had  dealt  with  the  policy.  I  come, 
therefore,  to  the  conclusion  that  the  time  at  which  the  account  must 
be  taken  is  the  death  of  the  assured,  and  if  Mr.  Cookson  presses  for 
an  account,  it  must  be  taken. 
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DIGEST  OF  DECISIONS 

IM  INSUBANGE  GASES,  BENDEBED  IN  THE  UNITED  STATES  HT3PBEMK 
AND  CmCUIT  COUBTS,  AND  IN  THE  STATE 
SUPBEME  COUBTS. 

ACTION. 

§  19.  Life. —  Where  MaintainaUe. — Suits  against  a  corporation, 
foreign  or  domestic,  may  be  maintained  when  in  its  nature  the 
cause  of  action  is  transitory,  founded  upon  a  matter  or  transac- 
tion which  might  haye  taken  place  anywhere,  in  any  county  in 
which  the  company  transacts  business  by  agents,  without  regard 
to  its  proprietorship  of  real  estate,  or  its  principal  place  of 
doing  business. 

Mobile  Life  In$,  Oo,  vs.  PntetL 
Bap'd  Joorl.  p.  180.  Ala.  8.  C. 

AGENT. 

§  20.  Life.-  Bqfresentations  of  Officers  as  to  Proof tt. — Where  it 
was  claimed  that  a  letter  of  the  secretary  and  trensui'er  admit- 
tmg  satisfaction  of  the  company  as  to  proofs  did  not  bind  it ; 
Hdd,  That  representations  as  well  as  acts  of  .an  i^ent  within  His 
authority  are  binding  on  the  principal. 

CuUon  Stfttea  Life  Ins.  Co,  vs.  Edwards.  ^ 

Bep'd  JonrO.  p.  116. 
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APPLICATION. 

§  21.  Life. —  Waiver  of  Misstatement  as  to  Age. —  What  Con- 
stitutes Souhd  EealtL — Svbseqvent  Condition  of  Heal  h. — ^Where 
the  secretary  had  in  his  hands  eyidence  of  a  misstatement  as  to 
age  which  it  was  his  duty  to  examine,  the  company  cannot  get 
up  such  misstatement  to  defeat  a  claim.  The  company  may 
waiye  a  restriction  in  the  by-laws  as  to  age  where  there  is  noth* 
ing  against  it  in  the  charter.  A  representation  of  '*  sound 
health  "  in  the  application  does  not  require  absolute  flreedom 
from  all  bodily  infirmities  or  tendencies  to  disease.  Where  the 
condition  of  health  was  satisfactorily  established  at  the  time  of 
insuring,  its  subsequent  condition  was  immaterial. 

Morrison  vs.  Wisconsin  Odd  FeUows'  Mat  Life  his.  Co, 

Bep'd  Jovr'l,  p.  145.  Wza.  8.  0. 

ARBITRATION. 

§  22.  Fire. — Effect  of  Agreement  on  Jurisdidicn  of  Courts. — 
Where  a  Vondiiion  Precedent  to  an  Action, — A  geneial  provision 
that  all  disputes  which  may  arise  in  the  execution  of  a  contract 
shall  be  decided  by  arbitrators,  will  not  be  allowed  to  deprive  the 
courts  of  their  jurisdiction.  But  the  parties  to  a  contract  may 
fix  on  any  mode  they  think  fit  to  liquidate  damages,  in  their 
own  nature  unliquidated,  and  in  such  case  no  recovery  can  be 
had  until  the  proscribed  method  has  been  porsued,  or  some  valid 
excuse  exists  for  not  pursuing  it  A  policy  of  fire  insurance  was 
made  subject  to  all  the  conditions  and  stipulations  indorsed 
thereon,  one  of  which  was  "  that  in  case  of  difference  of  opinion 
as  to  ^<he  amount  of  loss  or  damage,  such  difference  shall  be 
submitted  to  the  judgment  of  two  disinterested  and  competent 
men  *  *  *  whose  award  shall  be  conclusive  and  binding  on 
both  parties ;  '*  Held,  That  the  submission  to  arbitration  or  a 
fair  effort  on  the  part  of  the  insured  to  obtain  it,  was  a  condi- 
tion precedent  to  his  right  to  bring  an  action  to  recover  his  loss, 
where  the  amount  thereof  was  in  dispute  between  him  and  the 
insmrer. 

Elliott  m  Royal  Exchange  Ins.  Co.,  2  Ezoh.  L.  R.,  241 ;  Scott  v&  Av 
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ery,  5  H.  L.  Oaii.,  811  ;  Horton  vs.   Sayer,  4  H.  ft  U.,  643 ;  Holmes  t% 
Bichet,  66  Cal.,  807. 

Old  SauodUo  J^nd  d  Dry  IhKk  Co,  vn.  Com.  U.  Ins.  Co. 

Bmp*l  ioatX  ]>  135.  Gal.  S.  C» 

ARSON. 

§  23.  FiBE. — May  be  Joined  uritk  Refaufal  to  Submit  fo  Ex- 
amincUion  ns  a  De/enne. — ^A  stipnlation  in  a  policj  of  insurance 
that  "  the  assured  shall,  if  required,  submit  to  an  examination  or 
examinations  under  oath  by  any  person  appointed  by  the  com- 
pany, and  subscribe  thereto,  when  reduced  to  writing,  and  a  re- 
txmaX  to  answer  any  such  questions  or  sign  such  examination 
shall  cause  a  forfeiture  of  all  claims  under  the  policy,"  is  valid. 
A  defense  that  the  fire  by  which  the  insured  property  was  de- 
stroyed was  of  an  incendiary  character  and  plaintiff  implicated 
therein,  may  be  joined  in  the  answer  with  a  defense  that  the 
policy  contained  a  condition  that  plaintiff  should  submit  to  an 
examination  under  oath,  and  that  such  examination  had  been  de- 
manded and  refused  ;  and  where  the  jury,  in  answer  to  special 
questions,  find  that  plaintiff  has  refused  to  submit  to  such  exam- 
ination  when  demanded,  and  plaintiff  has  no1>  moved  to  compel 
defendant  to  elect  as  to  which  defense  it  will  rely  upon,  judgment 
may  be  entered  in  favor  of  the  defendant  notwithstanding  a  gen* 
era!  verdict  agaicst  it. 

Conway  vs.  Wharton,  13  Minn.,  160  ;  Shedd  vs.  Angnstine,  14  Kan.,  282; 
Maeller  v&  Insoraace  Co.,  45  Mo.,  Si;  Dewees  vs. Insurance  Co.,  34  N.  J., 
Law,  244. 

Gron  vs.  SL  Paul  F.  <§  M.  Tns.  Co. 

B«p'd  Joura,  p.  168.  MZNH.  U.  8. 8.  C. 

ASSIGNMENT. 

§  24.  Life.— In  Ccu^e  of  Benevolent  Society. — Effect  if  Beaerved 
Power  to  Alter  Beneficiary  on  Eviden  e  of  Insured  as  to  Non- 
payment— Uonstriiction  of  Begidations  of  Benevolent  S^.cietiefi, — 
It  was  claimed  by  defendant  that  the  insured  had  failed  to  pay 
an  assessment  and  was  not  therefore  in  good  standing.  The 
plaintiff  beneficiary  insisted  that  the  notice  of  assessment  had 
not  been  received.  An  offer  of  evidence  of  admission  by  the 
insured  that  he  had  received  the  notice  and  had  failed  to  pay, 
was  refoseid  on  the  ground  that  it  was  not  admissible  to  abridge 
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the  right  of  the  beneficiary  alreadj^  acquired.  Udd^  That  the 
veBerred  power  of  the  ioaared  to  alter  the  beneficiary,  which  was 
not  exercised,  did  pot  take  the  case  ont  of  the  weU-established 
rale  that  such  evidence  is  inadmissible  against  the  acquired 
rights  of  third  parties. 

The  M.  F.  Life  Ins.  Co  m.  Applegate,  7  Ohio  St.,  292;  Soathem 
Life  Ins.  Oa  ts.  Booker,  9  fieisk.,  606 ;  Wafihington  Life  lus.  Go.  vs. 
Haney»  10  Kansas,  625  ;  Banks  tb.  Am.  Mat.  Life  Lis.  Co.,  27 
N.  Y.,  282;  Mnlliner  ys.  Quardian, ;Mui  Life  Ins.  Co.,  1  Thompson  and 
Cook  (N.  T.  S.  C.  R),  4i8 ;  2  Phillips  on  Insurance,  626,  sections  2.058, 
2,059,  2,069  ;  Pence  vs.  Makepeace,  65  Ind.,  845 ;  Wilbnm  vs.  Wilbum, 
83  Ind.,  55;  Harley  yb.  Heist,  86  Ind.,  796;  distingaishing  Dorian  tb. 
Central  Yerein,  7  Daly,  168 ;  Richmond  vs.  Johnson,  28  Minn.,  447  ;  Swifts 
vs.  B.  P.  and  F.  C.  Benefit  Association,  96  IlL,  809 ;  Ballon  vs.  Gile,  50 
Wis.,  614 ;  Hutson  vn.  Merrifield,  51  Ind.,  24. 

J9e/c2,  That  the  alleged  admission  being  in  connection  with  an 
applicatioii  for  re-instatement,  was  not  a  part  of  the  res  gestsB. 
Begulations  of  mutual  benefit  ^societies  must  be  construed  lib^ 
erally  to  effect  the  objects  of  their  organization. 

Ballon  vs.  Qile,  snpra ;  Edmans  vs.  Mat.  Ins.  Co.  of  the  Order  of  Her- 
man's Sons  of  Wisconsin,  44  Wisconsin,  376. 

Supreme  Lodge  vt.  SchmidL 
B«p'd  Joarl,  p.  18S.  Ihd.  8.  C. 

BENEVOLENT  SOCIETY. 

§  25.  Life. — ObjeoHon  to  Evidence. — Condru(^i(m  of  Oon- 
tract. — ApjpliocUion  when  Part  (f  Contract. — Oonstruction  of  Cer- 
tificate.— Pard  Evidence. — Objections  to  evidence  or  questions 
propounded^  which  might  have  been  obviated,  must  be  specific- 
ally made  (»  tiie  trial,  or  they  cannot  be  urged  on  appeal  or 
toror. 

In  seeking  the  intention  of  the  parties  to  a  written  contract, 
the  courts  are  not  authorized  to  construe  the  words  used  other- 
1080  than  in  accordance  with  their  plain,  natural,  and  obvious 
jpaaning,  unless  from  a  consideration  of  the  enthe  evidence  it 
shall  appear  that  the  parties  did  not  intend  to  so  use  them. 

An  aiqilication  by  a  member  of  a  temperance  order  for  a  ben- 
eficiary certificate  in  the  nature  of  a  life  insurance  policy,  con- 
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tained  this  clause,  '^  I  farther  agree,  that  shoold  I  at  any  time 
violate  my  pledge  of  total  abstinence,  or  be  suspended,  or  ex« 
pelled  for  a  violation  of  any  of  the  laws  of  the  order,  or  for  non» 
payment  of  dues,  etc.,  then  all  rights  which  either  myself,  the 
person  or  persons  named  in  certificate,  my  heirs,  etc,  may  have 
upon  the  beneficiary  fand  of  the  order,  shall  be  forfeited." 
Hdd,  That  the  application  was  a  part  of  the  contract  of  insurance 
and  obligatory  upon  the  beneficiary  named  in  the  certificate,  to 
whom  paytnent  was  promised  on  the  death  of  the  member,  and 
that  the  language  was  in  the  alternative,  making  either  or  an^ 
OBe  of  the  causes  named  a  forfeiture  of  fail  right  of  recovery  upon 
tike  jcertificate. 

A  beneficiary  certificate  given  to  a  member  of  an  order  wit- 
nessed that  the  member  was  entitled  to  certain  rights  and  privi- 
kges  of  the  order,  and  the  same  was  issued  upon  the  express 
condition  that  he  should,  while  a  member  of  the  order,  faithfully 
maintain  his  pledge  of  total  abstinence,  and  comply  with  all  the 
laws,  rules,  regulations  and  requirements  of  the  order,  otherwise 
it  to  be  of  no  effect ;  and  that  in  case  he  should  die  in  good 
standing,  the  beneficiary  named  should  be  entitled  to  one  dollar 
from  each  active  member  in  good  standing,  not  exceeding  $2,000. 
Hdd  That  as  the  requirements  in  the  condition  are  used  con- 
junctively, a  failure  to  comply  with  all  of  them  were  necessary  -to 
a  recovery,  and  that  a  violation  of  the  pledge  of  total  abstinence 
alone  would  bar  a  recovery  by  the  beneficiary.  So  the  words, 
**  in  case  he  is  in  good  standing  at  the  time  of  his  decease,  then 
the  person  or  persons  hereinafter  named  shall  be  entitled,*'  etc., 
are  not  equivalent  to  saying  that  if  he  is  not  tried  or  convicted 
of  violating  his  pledge,  etc.  Good  standing  in  a  society,  not  only 
implies  that  the  party  is  a  member  thereof,  but  also  that  he  has 
a  good  reputation  therein.  In  such,  a  violation  of  the  pledge 
total  abstinence,  without  a  trial  and  conviction,  forfeits  the  right 
of  the  beneficiary  to  recover  the  sum  promised. 

In  an  action  ui)on  a  contract  of  a  temperance  order  or  society 
to  pay  a  certain  sum  to  the  beneficiary  therein  named  upon  the 
decease  of  the  member  entering  into  the  same,  upon  the  express 
condition  that  he  should  faithfully  keep  his  pledge  of  total  absti- 
nence, it  is  error  to  exclude  parol  evidence  of  his  violating  such 
pledge  before  his  death.    In  such  case  his  trial  and  conviction 
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by  the  order  for  saoh  violation,  need  not  be  shown  to  defeat  a 
recovery. 

Supreme  Couneil  of  Bayai  Tsmplan  of  Temperance  vs.  Curd.* 

•  I>Mlsionfil*d8tpt.27,U8A.  iLuaO. 

OANOEIiLATION. 

S  26.  FiBB. — Afdhoriiy  to  Make  Indndea  Authority  to  Bedvoe 
Pdicy  and  Bdease  from  LiabMy. — ^Where  the  secretary  of  an 
insnranoe  company  "  was  instructed  to  go  around  and  examine 
the  risks  and  cancel  the  policies  or  reduce  the  amounts  where 
they  were  considered  too/laige/'  the  execution  of  such  a  power 
as  this  includes  the  power  to  make  a  contract  with  a  person 
holding  a  policy,  for  the  reduction  of  the  policy.  The  power  to 
make  such  ccmtract  necessarily  includes,  in  the  absence  of  evi- 
dence to  the  contrary,  the  power  to  agree  upon  the  terms,  includ- 
ing release,  etc. 

Susquehanna  MuL  F  Ins,  Co.  vs»  Browru 
B«p'4  JmaX  p.  156.  Pa.  &  0. 


§  27.  FiBE. — How  it  Must  he  Eooerdaed. — Agreement  to  Aoupt 
Less  than  BaJtoUe  Proportion  <f  the  Premiwn  when  Binding. — 
The  right  of  canceUation,  reserved  by  the  company,  can  only  be 
exercised  in  strict  compliance  with  the  conditions.  In  the  ab- 
sence of  any  agreeinent  to  the  contrary,  the  whole  ratable  pro- 
portion  of  the  premium  must  be  refunded. 

Van  Yalkenbarg  tb.  Lenox  Ins.  Co.,  51  N.  Y.,  4G5 ;  Hathom  ts.  Qer- 
mania  Ina.  Co.,  55  Barb^,  26 ;  May  on  Ins.,  seo.  574 ;  Wood  on  Ins.,  seo. 
106. 

An  agreement  of  the  insurer  to  accept  less  than  the  ratable 
proportion  of  unearned  premium  is  binding  upon  him,  and 
where  the  evidence  showed  that  such  an  agreement  was  made 
and  there  was  no  evidence  of  a  mistake,  its  allegation  and  proof 
in  connection  with  the  cancellation  of  the  policy,  is  sufficient  de* 
fense  to  an  action  for  recovery  on  a  subsequent  loss. 

JEkna  Ins.  Co.  vs.   Weisinger. 
Bep'd  Jonr'l  p.  161.  X«D.  K  O. 
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CANCELLATION. 

§  28.  LiFB. — In  Case  (/  Fraud. — ^A  provision  in  the  by-laws, 
reqoiriDg  the  certificate  to  be  canceled  and  the  money  retomed 
in  case  of  fraud  in  the  application,  must  be  complied  with  in  or- 
der to  avail  of  the  fraud,  and  a  continuation  to  receive  assess- 
ments is  a  waiver  of  such  alleged  fraud 

Webster  vn.  Ids.  Co.,  86  Wis.,  67 ;  Gsns  m  Ids.  Co.,  43  Wis.,  108 ;  Jol- 
iffe  vs.  Ida.  Co.,  39  Wis.,  Ill ;  Ezgman  tb.  Ids.  Co.,  44  Wis.,  376  ;  Latiier 
vs.  Ids.  Co.,  65  Wis.,  643. 

Morriaon  vs.   Wiaoonsin  Odd  FeOotn'  MuL  Life  Int.  Co, 

—I  St. 
CONSTRUCTION. 

§  29.  Life.— (y  Statnte  lAahilUy  as  to  Bad  Faith.— In  a 
statute  provision  regarding  the  liability  of  a  company  for  refus- 
ing to  pay  a  claim  in  bad  faith,  the  term  bad  faith  .does  not  mean 
fraud,  but  simply  frivolous  or  unreasonable  grounds.  A  refusal 
of  the  company  to  pay  on  grounds  which  were  not  set  up  in 
court  but  where  the  actual  defense  was  ground  which  had 
already  been  waived,  it  was  bad  &ith  within  the  statute. 

65  Ga.,  110-111 ;  63  id.,  205. 

CoUon  Slain  Life  Ins.  Co,  ««.  Bdwarde. 

EVIDENCE. 

§  30.  Life. —  WTure  Verdict  is  Directed. — Depodivon. — In  de- 
termining whether  a  court  properly  directed  a  verdict  to  be 
found,  every  evidence  tending  to  prove  btcts  adverse  to  the 
direction  must  be  taken  as  established.  A  party  with  oonsent 
of  court  may  read  only  part  of  a  deposition. 

Morrison  vs.  Wisconein  Odd  Fdlowa  Mutual  Life  Ins,  Co. 

^  ••« 

GENEBAL  AVERAGE. 

1 31.  Iniand. — Liability  for  Expenses  of  Raising  amd  Be-^k^ 
ment  of  Gwgo  in  Case  of  Tvx>  Wreckers. — ^A  vessel  with  a  deck 
oaigo  of  cotton  was  sunk,  and  the  captain  procured  a  wrecking 
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▼essel  to  raise  her  and  reoeire  her  oa^o.  But  before  her 
arriyal  he  had  secured  the  services  of  another  vessel  to  receive 
and  transport  the  cotton  in  his  own  name  to  his  own  agents  with 
instructions  to  the  latter  to  exact  an  arerage  bond  from  tiie 
owners  npon  its  delivery.  The  tmderwriters,  however,  obtained 
possession  of  the  cotton  without  giving  the  bond,  upon  payment 
of  transportation  charges.  The  wrecking  vessel  had  nothing  to 
do  with  the  cotton,  but  raised  the  boat  with  the  remaining 
cargo.  Hddf  That  the  cotton  was  liable  for  the  general  average 
expenses,  which,  when  there  was  one  continuous  effort  to  save 
vessel  and  cargo,  should  include  all  the  expenses  from  the  sink- 
ing of  the  vessel,  and  not  excepting  those  incurred  for  a  re-ship- 
ment of  part  of  the  damaged  cargo. 

Mtchell  Ihmspofiation  Co,  vs,  Patterson. 

INSURABLE  IKTEBEST. 

§  32.  Inland.— 0/  stockholder.— Evidence  and  Effect  of  Sale.— 
Amount  of  Recovery. — ^An  owner  of  stock  in  a  corporation  has  an 
insurable  interest  in  the  corporate  property  in  proportion  to  the 
amount  of  his  stock.  This  interest,  though  extinguished  by  a 
bona  fide  sale  of  the  property,  is  not  altered  by  a  sham  sale. 
The  bill  of  sale  and  the  enrollment  of  a  steamboat  are  prima 
facie  evidence  of  a  bona  fide  sale.  Where  a  party  who  owned 
three  sixteenths  of  the  capital  stock  of  a  corporation  insured  his 
interest  in  the  corporate  property:  Hdd^  That  in  case  of  loss  he 
was  entitled  to  recover  the  amount  of  his  policy,  up  to  three  six- 
teenths of  the  value  of  such  property  at  the  time  of  loss. 

Seaman  v$.  JSnterprise  F.  dt  M.  Ins.  Co. 

BAp^d  Jour^  p.  97.  U.  8.  C.  a  Mo. 

KEEPING  AND  STORING. 

§83.  FiBE.— 19^^  is  Not  an  Increase  of  Hazard  WUhin  the 
Same  Premises. — The  policy  was  on  goods  on  "  grade  floor  of 
the  two-story,  frame,  shingle-roof  building,  situate,"  etc.  On  a 
lot  adjoining,  and  distant  a  few  feet,  was  a  one-story  building 
used  as  a  storehouse,  and  connected  with  the  first  by  a  covered 
passageway  in  the  rear.    Hddf  That  the  keeping  of  prohibited 
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artieles  in  tbe  storeroom  was  not  a  violation  of  the  policy  pro- 
Tision  against  their  storage  in  any  bailding  in  which  wan  the  in- 
sured stock.  Hdd^  That  the  storage  was  not  a  change  increas- 
ing the  hazard  within  the  same  premise& 

Sperry  ©«.  /««,  Co.  of  N,  A. 

Sep'd  Jourl,  p.  141.  n.  S.  C.  C.  Col. 

Losa 

§  34  Life. — Subsequent  Alteration  of  Time  when  PayaUe. — 
A  provision  in  the  charter  that  the  loss  should  be  payable  siitty 
days  after  notice,  cannot  be  set  aside  by  a  regulation  made  by 
the  company  subsequent  to  the  issue  of  the  policy. 

Mirrrison  vs.  Wiscoruin  Odd  Fellows*  MutuaL 

-lai. 

PREMIUM. 

§  86.  Life. — Effect  of  Failure  of  Prompt  Payment. —  When 
Payable  on  Demand. — To  whom  and  where  Payment  may  be 
made. — Parol  Evidtnoe  to  Vary  Gontract. — Effect  of  Receipt. — 
In  insurance  contracts,  the  time  of  payment  is  material,  is  of  the 
essence  of  the  contract,  and  non-payment  at  the  day  appointed 
involves  absolute  forfeiture  of  the  policy. 

N.  Y.  Life  Ins.  Co.  tb.  Statham,  93  U.  S.,  24  ;  Brooklyn  Life  Ins.  Co. 
▼ft.  Bledsoe,  62  Ala.,  651. 

Where  premiums  are  not  payable  at  stated  times,  but  on  the 
demand  of  the  company,  the  assured  is  not  bound  to  take  notice 
when  the  payment  is  payable,  but  can  await  notice  of  that  fact 
from  the  insurer ;  and  where  the  place  of  payment  is  not  that 
appointed  in  the  policy,  but  is  transferred  to  a  point  at  or  near 
the  domicile  of  the  assured,  payment  of  the  premium  may  be 
made  to  an  agent^  upon  any  receipt  the  assured  chooses  to  take, 
though  he  does  not  obtain  a  receipt  signed  by  either  of  the  des- 
ignated officers  of  the  company.  Where  a  contract  is  reduced  to 
writing,  the  written  memorial  becomes  the  sole  expositor  of  its 
terms;  all  antecedent  negotiations,  agreements  or  understand- 
ings are  merged  in  it,  and  to  vary  or  contradict  it  as  to  payment 
of  premium,  evidence  of  them  is  not  admissible,  unless  it  be 
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clearly  shown  that  a  party  was  by  fraud  indaoed  to  enter  into 
the  contract,  or  that  by  mistake  the  intention  of  the  parties  is 
not  expressed^  and  a  policy  of  life  insurance  is  within  this  con- 
servative principle. 

Mead  vs.  Sieger,  5  Port,  489  ;  Paysant  vs.  Ware,  1  Ala.,  160  ;  Hair  vs. 
La  Brouse,  10  Ala.,  548  ;  Ins.  Co.  vs.  Wolff,  95  TJ.  S.,  326  ;  Thompsou  ys. 
Ins.  Co.,  104  U.  a,  252 ;  Ins.  Co.  vs.  Norton,  95  TJ.  S.,  234 ;  Ins.  Co.  to. 
Mowry,  ib.,  544 ;  Ins.  Co.  vs.  Eggleston,  ib.,  572 ;  PhGsnix  Ins.  Co.  vs. 
Doster,  106  U.  8.,  30. 

A  receipt  of  a  premium,  after  a  breach  of  the  condition  for  its 
payment  has  occurred,  is  doubtless  a  waiver  of  the  forfeiture,  but 
the  pay^lent  must  be  made  to  the  insurer,  or  to  an  agent  having 
authority  to  receive  it,  and  it  must  be  made  fairly  and  honestly, 
without  any  misrepresentation  or  concealment  of  material  facts 
known  to  the  party  making  the  payment,  of  which  the  insurer 
cannot  reasonably  be  presumed  to  have  knowledge. 

Mobile  Life  Ins.  Co.  vs.  PruetL 

-119. 

PLEADING. 

§  36.  Life. — Absence  of  Counsd  as  Cfroundfor  Contimuxnce. — 
Ofjjedions  to  Leading  Questvms  and  Profs. — Continuance  of 
cases  on  account  of  absence  of  counsel  are  not  favored,  and  ab- 
sence without  leave  to  attend  other  trials  is  no  good  ground  for 
such  continuance.  Objections  must  be  made,  if  leading  ques- 
tions, or  proving  by  parol  of  writings  without  proof  of  loss,  or 
inaccessibility  of  originals  are  to  be  ruled  against 

CoUon  States  Life  Ins.  Co.  vs.  Edwards. 

-lao. 

RESIDENCE. 

§37.  TjIFE.— Effect  tf  Gommtdatian.— Waiver  rf  Misstate- 
ment as  to  Age  in  Procfs.  —  It  wonld  seem  that  where  a  policy 
had  been  commuted  for  a  proportional  paid-up,  according  to  its 
teims,  with  an  indorsement  that  it  was  valid  for  such  proportion 
subject  to  its  creditors,  the  contract  was  fully  executed,  and  the 
insured  would  be  exempt  from  a  provision  against  going  into  the 
torrid  zone. 

81  N.  Y.  R.,  410 ;  76  HI.,  426  ;  89  Mich.,  61 ;  58  Wis.,  586. 
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Where  a  diflorepancj  as  to  age  appeared  from  the  application 
and  proo&,  and  the  company  with  knowledge  of  a  violation  of 
the  proyifidon  as  to  residence  accepted  and  declared  the  proofs 
satisfactory,  this  was  a  waiver  of  the  misstatement  as  to  age  and 
of  the  violation.  An  error  as  to  age  in  proofs  may  be  ex- 
plained 

45  N.  Y.  Superior  Gonrt,  259. 

Cotton  8taie$  Uft  ha.  Co.  vtt,  Edwards. 

SEAWORTHINESS. 

g  38.  Inland. — Implied  Contract  as  to. — Due  Diligence  as 
to  Bepairs. — Perils  of  Novtgaivn, — There  is  an  implied  con- 
tract on  the  part  of  the  insured  of  an  interest  in  a  vessel  for  a 
particular  voyage,  that  she  shall  be  seaworthy  when  she  leaves 
the  port  of  departore,  and  that  if  she  becomes  nnseaworthy 
while  on  her  voyage  the  master  shall  use  a  reasonable  discretion 
and  have  the  defect  remedied  at  the  nearest  convenient  port 
The  necessity  for  haste  in  making  repairs,  in  case  the  vessel  be- 
comes nnseaworthy  during  her  voyage,  depends  npon  the  char- 
acter of  the  defect;  the  more  serious  it  is  the  greater  the  neces- 
sity for  prompt  attention.  The  question  of  whether  or  not  rea- 
sonable diligence  has  been  used  in  a  given  case  is  for  the  jury 
to  decide.  The  fact  that  a  vessel  was  nnseaworthy  when  it  left 
the  port  of  departure,  or  became  so  afterwards  and  due  dili- 
gence was  not  used  in  having  her  repaired,  will  not  prevent  a 
recovery  by  an  insurer  in  case  of  loss,  unless  the  loss  has  been 
contributed  to,  or  caused  by  the  defect.  Perils  in  making  land- 
ings are  perils  of  navigation. 

iSMBMn  M.  EnisrpHse  F.SM  Ins.  Co. 

—in. 

TOTAL  LOSS. 

§  89.  Mabine. — When  OonstruoHve. — Bight  (f  Abandonmeni. — 
Method  of  Esbimaiing  Measure  rf  Damages. — One  Third  New  for 
Old. — Repairs. — Adjustment  of  Expenses. — The  right  of  abandon* 
ment  does  not  depend  on  the  high  probability  of  a  total  loss, 
either  of  the  property,  or  of  the  voyage,  or  both.    The  insured  is 
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to  act,  not  upon  certainties,  bat  upon  probabilities ;  and  if  the 
faots  present  a  case  of  extreme  hazard^  and  of  probable  expense 
exceeding  half  the  value  of  the  ship,  the  insured  may  abandon, 
though  it  should  happen  that  she  was  afterwards  recovered  at  a 
less  expense. 
Bradlie  ys.  Maiyland  Ins.  Co.,  12  Pet,  878. 

In  ascertaining  the  value  of  the  ship,  and  whether  she  is 
injured  to  the  amount  of  half  her  value,  the  true  basis  of  the 
valuation  of  the  ship  at  the  time  of  the  disaster ;  and  if,  after  the 
damage  is  or  might  be  repaired,  the  ship  is  not  or  would  not  be 
worth,  at  the  place  of  the  repairs,  double  the  cost  of  the  repairs, 
it  is  to  be  treated  as  a  technical  total  Ipss. 

Patapsoo  Ins.  Ck>.  vs.  Sonthgate,  5  P«»t,  604. 

The  ordinary  deduction  in  case  of  a  partial  loss  of  one  third 
new  for  old,  from  the  repairs,  is  inapplicable  to  the  case  of  a 
technical  total  loss  by  an  injury  exceeding  one  half  the  value  of 
the  vessel.  The  expense  of  raising  and  towing  a  sunken  and  dis- 
abled vessel  to  a  port  of  repair,  no  matter  by  whom  paid,  should 
be  considered  as  part  of  the  loss,  and  it  is  immaterial  that  a 
part  of  this  cost  has  been  contributed  upon  an  adjustment  in  the 
najture  of  general  average  by  the  cargo. 

Bradlie  vs.  Maryland  Ins.  Co.,  supra;  Sewall  vs.  U.  S.  Ins.  Co.,  11 
Pick.,  90  ;  in  EUicott  vs.  JLUiance  Ins.  Co.,  14  Gray,  818;  and  in  England, 
in  Kemp  vs.  Halliday,  6  Best  &  S.,  728 ;  2  Pars.,  Mar.,  Ins.  188. 

Policy  construed,  and  Hdd^  That  there  was  nothing  in  the 
special  provisions  thereof  to  preclude  the  insured  from  recover- 
ing for  a  constructive  total  loss  after  abandonment,  when  the 
amount  of  the  repairs,  deducting  one  third  new  for  old,  added  to 
the  expense  chargeable  to  it  of  raising  and  taking  the  vessel  to 
the  port  of  repairs,  exceeded  one  half  its  agreed  value. 

Sewall  vs.  U.  8.  Ins.  Co.,  11  Pick.,  90,  and  EUioott  vs.  Aliionoe  Ins.  Co., 
14  Gray,  818.  Distingnishing  Greely  vs.  Tremont  Ins.  Go.,  9  Oosh.,  416 ; 
Orrok  vs.  Insurance  Co.,  21  Pick.,  456;  Hall  vs.  Insurance  Co.,  id.,  472; 
Bejnolds  vs.  Insurance  Co  ,  22  Pick,  191 ;  Paddock  vs.  Commercial  Ins. 
Co.,  104  Mass.,  686  ;  McAndrews  vs.  Thatcher,  8  WalL,  847. 

Wallace  4t  Cunningham  «s.  Ins.  Got. 
Bn>'d  Joar'.  p.  106.  u.  8.  a  a  Vo. 
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REPORT  OF  DECISIONS 

RENDERED  IN  INSURANCE  OASES,  IN  THE  UNITED  Sl'A TBS 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  TOE 

STATE  SUPREME  COURTS. 


From  eeii^Ud  iranseripU  m  our  possession, 

UNITED  STATES  OIBCUIT  OOUBT. 

WESTERN  DISTRICT  OF  TENNESSEE 


MrrCHELL  TRANSPORTATION  CO, 

vs. 
ROBERT  F.  PATTERSON  m  al.* 

A  Teasel  with  a  deck  cargo  of  cotton  was  sank,  add  the  captain  procnied  a 
wrecking  yewel  to  raise  her  and  receiTe  her  cargo.  Bat  before  her  arriTal 
he  had  secuved  the  seryices  of  another  yessel  to  receive  and  transport  the 
cotton  in  his  own  name  to  his  own  agent,  with  instmctions  to  the  latter  to 
exact  an  arerage  bond  from  the  owners  npon  its  deliyery.  The  nnder- 
writers,  howeyer,  obtained  possession  of  the  cotton  withont  giving  the 
bond,  upon  payment  of  transportation  charges.  The  wrecking  vessel  had 
nothing  to  do  with  the  cotton,  but  raised  the  boat  with  the  remaining 
cargo. 

JSTeld,  That  the  cotton  was  liable  for  the  general  average  expenses  which  when 
there  was  one  continnons  effort  to  save  vessel  and  cargo,  should  include  all 
the  expenses  from  the  sinking  of  the  vcHsel  and  not  excepting  those  in- 
CQixed  for  a  re-shipment  of  part  of  the  damaged  cargo. 

LiHooLN  &  Stevens,  and  H.  C.  Warbiheb,  for  Complainants. 
Clafp  &  Bbabd,  fur  D^endants, 

Baxter  and  Hamkond,  JJ. 
This  was  a  case  in  equity,  bj  which  the  owners  of  the  steamer 

•  Stoiiloii  foaacNd  Jmaarj  17,  1S84. 
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BobeH  Mitchell  sought  to  reooyer  from  sandrjr  defendants,  their 
shares  of  a  general  average  expense  made  in  endeavoring  to  raise  the 
said  steamer  and  the  cargo  on  board.  The  following  are  the  facts 
of  the  case  : — 

The  steamer  Robert  Mitchell^  while  on  a  trip  from  Cairo  to  New  Or- 
leans, struck  some  hidden  obstruction  in  the  Mississippi  River  at 
a  point  near  Fox  Island,  and  sank;  this  island  is  about  60  miles  be- 
low Memphis,  Tenn. 

The  boat  and  cargo  were  in  imminent  peril  of  total  loss.  She  had 
on  board  an  assorted  cargo  of  grain,  flour,  meal,  hay,  horses,  oil, 
and  about  750  bales  of  cotton,  the  latter  upon  the  guards  and  in  the 
engine-room  of  the  boat 

There  being  at  the  place  of  disaster  no  adequate  means  of  remov- 
ing or  protecting  the  cargo,  or  of  obtaining  any  assistance  by  tele- 
graph or  letter,  the  captain  left  the  Mitchell  in  charge  of  the  mate, 
with  instructions  to  keep  the  cotton  and  other  cargo  from  floating 
off  and  to  save  and  protect  it  so  fsir  as  could  be  done,  went  to  Mem- 
phis and  ordered  the  wrecking-boat  then  lying  below  St.  Louis,  to  go 
at  once  to  the  Mitchell.  He  also  found  the  steamer  Chf  teau  at  the 
landing,  loading  for  New  Orleans,  and  engaged  her  at  an  agreed 
freight  or  salvage,  to  stop  on  her  down  tnp  at  the  place  of  disaster 
and  assist  in  taking  off  the  cotton  and  other  freight  stowed  upon  the 
deck  as  well  for  the  purpose  of  lightening,  the  Mitchell  and  preparing 
to  raise  her  and  the  remaining  cargo  on  board,  as  for  sending  the 
cargo  so  removed  forward  to  its  destination  or  to  a  place  of  better 
security.  The  captain  of  the  Mitchell  accompanied  the  Chjteau  to 
the  place  of  accident,  but  upon  arrival  found  the  condition  of  things 
to  have  become  more  serious,  and  the  Chtteau  refused  to  receive  and 
transport  the  cotton  except  at  an  increased  freight  or  salvage.  An 
agreement  as  to  price  was  reached  and  the  master  and  crew  of  the 
MUche'L  assisted  the  crew  of  the  Gholeau  to  unload  the  greater  por- 
tion of  the  cotton  with  other  freight  which  was  on  the  deck  and  in 
the  engine-room,  and  place  it  upon  the  Choteau. 

There  was  no  place  at  or  near  this  point,  where  the  cargo  thus  re- 
moved to  the  Chateau  could  be  protected  and  saved  from  further 
loss  so  well  or  cheaply  as  by  sending  it  on  to  New  Orleans,  the  port 
of  destination.  The  captain  of  the  Mitchell  shipped  it  all  m  his  own 
name  to  an  agent  selected  by  him  in  New  Orleans,  with  instructions 
to  deliver  it  to  the  consignees  upon  their  signing  an  average  bond. 
Upon  its  arrival  in  New  Orleans,  the  underwriters  of  the  cotton  ob- 
tained possession  of  it  upon  the  payment  of  the  Ohoieau'n  fMght, 
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without  giTing  any  average  bond;  they  cLumed  that  it  was  not  a 
case  for  a  general  average. 

This  cotton  and  other  cargo  received  by  the  Choteau  and  ior^ 
warded  to  New  Orleans  did  not  require  for  its  removal  and  protec- 
tiqn,  the  aid  of  the  wreckmg  boat,  but  it  was  protected  upon  the 
Mitchdl  by  her  own  officers  and  erew,  who  assisted  the  crew  of  the 
Choieou  in  removing  it  from  the  Mitchell  and  pladng  it  upon  the 
Chateau.  The  wrecking  boat  was  in  the  mean  time  on  its  way  to  the 
MUcheUf  but  did  not  arrive  there  until  after  the  Choteau  left  with  the 
cotton  in  question.  It  did,  however,  arrive  at  the  MUcheU  and  had 
commenced  efforts  to  raise  her  and  the  remaining  cargo,  several 
days  before  the  Choteau  arrived  at  New  Orleans  ;  the  cotton  in  ques- 
tion was  delivered  to  the  agent  appointed  by  the  captain  of  the  MU- 
chdl,  and  before  the^same  came  to  the  underwriters  of  the  cotton. 

In  the  raising  of  the  MUcheU,  difficulties  not  anticipated  were 
encountered,  and  portions  of  the  boat  had  to  be  cut  away.  The 
value  of  the  boat  and  remaining  cargo  raised,  was  but  about  one 
third  the  value  of  boat  and  cargo  including  the  cotton  in  question. 
The  freight  money  of  the  cotton  to  New  Orleans  upon  the  Choteau 
vras  included  in  the  average  expense,  but  very  much  the  largest  part 
of  the  expense  was  that  of  the  wrecking  boat  and  the  efforts  to  raise 
the  MUchell  4nd  the  cargo  left  upon  her,  after  the  cotton  had  been 
placed  upon  the  Choteau.  It  is  usual  in  such  cases  to  employ  a 
wrecking  boat  and  the  deck  cargo  is  generally  removed  for  the  pur- 
pose of  lightening  the  sunken  vessel  and  of  thereby  aiding  to  raise  it 
and  the  cargo  remaining  upon  it  before  the  wrecking  boat  can  effectu- 
ally proceed  vrith  its  work  ;  though  in  this  case  the  wrecking  boat  did 
not  actually  aid  in  removing  the  deck  cotton.  The  efforts  to  relieve 
the  Mitchell  and  her  cargo,  however,  were  continuous  from  the  time 
of  the  disaster  to  the  raisiiig  of  the  boat  with  the  c-argo  on  board. 
Proof  was  offered  to  show  that  under  the  circumstances  developed 
in  this  case  it  was  the  custom  on  the  Western  rivers  to  embrace  all 
the  expenses  claimed  in  the  general  average  statement. 

Under  these  circumstances  it  was  claimed  by  the  underwriters 
upon  the  cotton,  that  the  captain  of  the  MUcheU  had  separated  the 
cotton  from  the  MUchell  and  put  it  in  a  place  of  security,  vdthout  any 
intention  of  again  placing  it  on  her  or  of  completing  his  trip,  and 
that  it  could  not  therefore  be  required  to  contribute  for  any  part  of 
the  expenses  subsequently  incurred  in  raising  the  MUchdl  and  her 
remaining  cargo,  as  the  cargo  was  not  taken  or  intended  to  be  token 
on  board  the  Mitchdl,  and  as  she  did  not  complete  her  trip.    The  case 
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of  Job  vs.  Langston,  6th  EL  k  BL,  790,  and  other  EngliBh  and  Amer- 
ican cases  were  relied  upon  to  sustain  that  position. 

On  the  other  hand  it  was  contended  that  the  shipment  of  the  cot- 
ton by  the  captain  of  the  MiUAeU  in  his  name  to  an  agent  appointed 
bj  him,  with  instmctions  not  to  deliver  it  without  an  average  bond^ 
showed  that  he  did  not  intend  to  separate  it  from  the  general  ex- 
pense ;  that  the  owners  of  the  cotton  and  their  underwriters  were  in- 
terested in  the  saving  of  the  Mitchell  and  her  remaining  cargo,  in 
order  that  the  cotton  might  be  under  the  protection  of  the  general 
average  until  its  arrival  and  safe  delivery  in  New  Orleans  to  the 
consignees,  and  that  being  so  interested  in  saving  all  that  could  be 
saved  as  a  contributing  interest^  the  case  was  under  the  American 
law  one  of  general  average ;  that  all  the  property  in  peril  at  the 
time  of  the  disaster  and  when  the  efforts  to  protect  and  save  it  were 
commenced  must  be  taken  into  the  average  as  a  conhibutoiy  in- 
terest 
By  thb  Coxjbt  : — 

The  captain  of  the  Mitchell  did  not,  evidently,  intend  to  separate 
the  cotton  of  defendants  from  the  rest  of  the  cargo  nor  to  deliver  it 
to  them  at  their  own  risk  after  the  disaster.  Not  only  did  he  ship 
it  to  his  own  account  and  direct  that  it  should  not  be  delivered  to  the 
original  consignees  without  an  average  bond,  but  on  his  coming  to 
Memphis  he  did  not  notify  the  consignors  nor  rely  on  them  to  save 
their  shipments.  The  case  is  one  for  general  average,  and  the  fact 
that  the  Mitchell  did  not  complet<e  her  trip  but  returned  when  raised 
to  the  nearest  port  of  safety  for  repairs,  should  not  defeat  the  con- 
tribution under  the  facts  of  this  case. 

The  custom  to  include  certain  expenses  in  the  general  average  is, 
perhaps,  not  admissible  as  evidence,  but  in  this  case  there  was,  in 
e£fect,  one  continuous  eiSbrt  to  save  the  sunken  vessel  and  her  cargo, 
and  the  average  should  include  all  the  expenses  from  the  sinking  of 
the  vessel,  not  excluding  those  incurred  for  the  renshipment  of  a  part 
of  the  damaged  cargo  from  Memphis  to  New  Orleans  on  the  Cho- 
ttau. 

Decree  accordingly. 
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UNITED  STATES  CIKCDIT  OOUKT. 

EASTERN  DISTRICT  OF  MISSOURI^ 


SEAMAN 
vs. 
ENTERPBISE  FIRE  &  MARINE  INS.  CO.* 

An  owner  of  stock  in  a  corporation,  has  an  insurable  interest  in  the  corporate 
property  in  proportion  to  the  amount  of  his  stock. 

This  interest,  though  extinguished  by  a  bona  fide  sale  of  the  property,  is  not 
altered  by  a  sham  sale. 

The  bill  of  sale  and  the  enrollment  of  a  steamboat  are  prima  facie  evidence  of 
a  bona  fide  sale. 

There  is  an  implied  contract  on  the  part  of  the  insured  of  an  interest  in  a 
yessel  for  a  particular  voyage,  that  she  shall  be  seaworthy  when  she  leaves 
the  port  of  departure,  and  that  if  she  becomes  unsea worthy  while  on  her 
voyage,  the  master  shall  use  a  reasonable  discretion  and  have  the  defect 
remedied  at  the  nearest  convenient  port. 

The  necessity  for  haste  in  making  repairs,  in  case  the  vessel  becomes  unsea- 
worthy  during  her  voyage,  depends  upon  the  character  of  the  defect ;  the 
more  serious  it  is  the  greater  the  necessity  for  prompt  attention. 

The  question  of  whether  or  not  reasonable  diligence  has  been  used  in  a  given 
case  is  for  the  jury  to  decide.  ^ 

The  fact  that  a  vessel  was  unseaworthy  when  it  left  the  port  of  departure,  or 
became  so  afterwards,  and  due  diligence  was  not  used  in  having  her  re- 
paired, will  not  prevent  a  recovery  by  an  insurer  in  case  of  loss,  unless  the 
loss  has  been  contributed  to  or  caused  by  the  defect. 

Perils  in  making  landings  are  perils  of  navigation. 

Where  a  party  who  owned  throe  sixteenths  of  the  capital  stock  of  a  corpora- 
tion insured  his  interest  in  the  corporate  property,  Heldj  That  in  case  of 
loss,  he  was  entitled  to  recover  the  amount  of  his  policy  up  to  three 
sixteenths  of  the  value  of  such  property  at  the  time  of  loss. 

Suit  upon  a  policy  of  insurance  upon  a  steamboat  owned,  as 
alleged,  by  the  C.  V.  Kountz  Transportation  Company.    The  insured 

*  Dedalon  rendered  September  25, 1884.    From  Federal  Rfparter, 
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Teasel,  while  making  the  trip  specified  in  the  policy,  accidentally 
struck  the  river  bank  in  attempting  to  make  a  landing,  and  was  so 
injured  that  she  sank  and  became  a  total  losa  The  other  material 
facts  and  the  points  made  in  the  defense  sufficiently  appear  from  the 
charge. 

lyfADnj.  &  Balstok,  for  Plaintiff. 
QiYETn  Campbell,  fur  LtftnidarU. 

Bbeweb,  J. 
This  plaintiff  claims  to  be  the  owner  of  74  shares  of  stock,  or  three 
sixteenths  of  the  stock  of  this  company,  and  that,  by  reason  of  that 
ownership,  he  has  or  had  an  insurable  interest  in  this  boat  to  that 
extent  His  interest  arises  or  arose  by  yirtue  of  the  fact  that  he 
owned  the  stock  in  the  corporation— the  Kountz  Transportation 
Company,  which  corporation  owned  the  boat  As  the  ownei:  of  the 
stock  he  had  a  right  to  insure  his  proportionate  interest  in  the  boat ; 
that  is,  if  he  owned  three  sixteenths  of  the  stock  he  could  insure 
three  sixteenths  of  the  boat,  and  if  the  boat,  at  the  time  of  the  loss, 
belonged  to  the  transportation  company,  he  had  an  interest  to  be 
protected  by  this  policy.  It  is  claimed  that  there  was  a  sale  of  that 
boat  by  the  company  prior  to  the  loss.  In  support  of  that  a  bill  of 
sale  is  produced.  The  enrollment  is  produced.  Prima  facie  that 
bill  of  sale  and  that  enrollment  show  that  there  was  a  sale  ;  and 
when  I  say  prima  facie,  I  mean  that  if  there  were  no  other  testimony 
in  the  case  you  would  be  bound  to  find  that  the  boat  had  been  sold 
by  the  transportation  company,  and  that  this  plaintiff  had  no  inter- 
est in  the  boat  But  the  plaintiff  says,  and  the  burden  of  proof  is  on 
him  to  establish  what  he  says,  that  there  was  in  fact  no  sale,  no 
honest  bona  fide  sale,  by  the  transportation  company.  As  a  stock- 
holder he  would  be  bound  by  an  honest  sale,  whether  he  liked  it  or 
not,  and  he  must  take,  if  such  a  sale  was  made,  simply  his  interest 
in  what  wes  received ;  for  you  can  very  easily  see,  in  that  respect, 
that,  if  the  company  had  sold  the  boat  and  gotten  so  much  money, 
it  would  be  unjust  for  him  to  have  an  interest  in  that  money  and  still 
have  an  insurable  interest  in  the  boat  which  did  not  belong  to  the 
company  and  which  did  belong  to  a  third  party.  So  the  question  is 
whether  this  transaction,  which  took  place  in  New  Orleans,  was  by 
the  company  a  bona  fide  sale.  If  it  was  a  mere  sham,  a  mere  put- 
ting up  of  papers,  a  mere  going  through  the  form  of  a  sale  in  order 
to  place  the  apparent  title  in  some  third  party  to  prevent  seizure,  or 
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for  any  other  reason,  then  that  kind  of  a  sale  does  not  condude  him. 
Whatever  might  be  true  of  the  corporation,  as  a  stockholder,  he 
might  say,  I  never  authorized  the  president,  or  any  other  officers,  to 
go  through  the  form  and  trick  of  a  preteqded  sale  ;  that  property 
still  belongs  to  the  corporation,  at  least,  so  far  as  the  protection  of 
my  interests  are  concerned. 

I  shall  not  review  the  testimony  in  detail  as  to  what  took  place 
at  New  Orleans,  nor  endeavor  to  criticise  or  comment  upon  it.  It  is 
very  full,  and  I  think  you  will  have  no  difficulty  in  arriving  at  a  con- 
clusion as  to  whether  that  was  a  sham  sale — a  mere  putting  of  the 
title  in  the  name  of  an  alleged  purchaser,  Charles  B.  Jones,  for  the 
sake  of  avoiding  liabilities  there — or  a  bona  fide  sale  of  the  prop- 
erty, vesting  the  title  and  ownership  of  the  boat  in  C.  B.  Jones.  In 
reference  to  such  a  transaction,  generally,  I  may  tay  that  a  sale  can- 
not be  consummated  without  the  assent  of  the  seller  and  the  pur- 
chaser ;  I  cannot  force  upon  either  one  of  you  the  title  to  property 
which  I  own,  no  matter  what  papers  I  may  execute.  You  have  a 
right  to  be  consulted  in  the  determination  of  the  question  i^hether 
you  will  take  the  title.  But  if  there  was  at  the  time,  with  the  assent 
of  the  corporation  through  its  president,  who  had  authority  to  make 
a  bona  fide  sale,  and  the  assent  of  the  purchaser  to  whom  this  sale  it 
is  claimed  was  made,  an  honest  bona  fide  sale  of  the  property,  the 
rights  of  the  plaintiff  in  the  boat  ceased,  and  your  verdict  must  be 
for  the  defendant.  If,  on  the  other  hand,  it  was  a  mere  trick,  a  mere 
pretense,  a  mere  going  through  with  the  form  of  a  conveyance,  with- 
out any  intention  that  the  property  should  be  the  property  of  the 
purchaser,  an  intention  entered  into  and  assented  to  by  both  seller 
and  the  purchaser,  then  it  is  no  sale  so  far  as  this  is  concerned.  As 
I  said,  or  intended  .to  say,  and  I  repeat  it  in  order  that  there  may  be 
no  mistake  about  it,  the  enrollment  and  the  bill  of  sale  are  prima 
fade  evidence  of  the  transfer  of  the  title,  and  unless  the  testimony 
satisfies  you  that  there  was  no  bona  fide  sale,  the  verdict  must  be 
for  the  defendant 

The  other  question  runs  as  to  the  accident  itself.  It  is  claimed  bjr 
the  defendant  that  this  boat  was  not  seaworthy  when  she  left  the^ 
port  of  departure,  and  not  seaworthy  at  the  time  of  the  accident,  and. 
the  question  is,  what  is  seaworthiness  ?  because,  as  a  matter  of  law,, 
whether  expressed  or  not  in  the  policy,  there  is  an  obligation  on  the^ 
part  of  the  boat — ^the  owners  of  the  boat — to  see  that  when  she  leaves* 
the  port  of  departure  she  is  seaworthy,  and  this  plaintiff,  although 
he  may  not  have  been  an  officer  or  present  here  to  examine,  yet  i8< 
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bound  bj  that  obligaiioD.  It  is  a  part  of  the  contraot  of  insuranoe 
that  the  boat  shall  be  seaworthy  when  it  leaves  the  port  of  depart- 
ure,  ^hich  in  this  case  was  St  Louis.  And  that  is  fair  when  you 
stop  to  think  of  it  a  momeni  The  insurer  has  no  possession  of  the 
property  ;  in  this  case  it  is  a  corporation  residing  elsewhere,  and  it 
could  not  be  present  and  examine  the  condition  of  every  boat  it  in- 
sured. It  is  the  duty  of  the  owners  to  themselves  see  that  it  is  sea- 
worthy when  it  leaves  the  port  of  departure. 

Now? what  is  seaworthiness?  In  order  that  a  boat  should  be 
seaworthy  it  is  not  necessary  that  it  should  be  provided  with  every- 
thing that  would  be  convenient  and  pleasant  to  have  on  the  boat  in 
its  voyage,  but  it  is  necessary  that  it  should  be  provided  with  every- 
thing which  will  tend  to  make  it  reasonably  safe  for  the  voyage 
which  it  is  intended  to  make.  It  will  not  dp  to  say  that  because 
the  thing  can  be  done — a  voyage  can  be  made  without  this  or  that — 
that  therefore  a  boat  is  seaworthy.  Take  an  illustration  outside 
of  the  river  :  A  vessel  crossing  the  ocean  should  be  provided  with 
its  masts  and  rigging — all  the  masts  and  rigging  which  that  vessel 
ordinarily  carries,  which  are  reasonably  necessary  for  the  movement 
of  that  vessel ;  and  while  you  and  I  may  know,  as  a  matter  of  fact, 
that  many  a  vessel  has  been  carried  across  the  ocean  safely  with 
two  thirds  of  its  masts  and  the  bulk  of  its  rigging  gone,  yet  you  can- 
not say  of  such  a  vessel,  that  it  was  seaworthy  ;  it  bad  not  been  put 
in  that  condition  which  prudent  and  reasonable  seafaring  men 
would  require  in  order  to  encounter  the  perils  and  dangers  which 
might  be  expected.  So,  when  this  boat  left  the  port  of  St  Louis,  it 
should  have  been  put  in  that  reasonably  safe  and  prudent  condition 
which,  having  in  view  all  the  perils  which  might  reasonably  be 
expected  it  would  encounter  in  the  voyage,  was  sufScient  to  guard 
against  those  perils. 

The  particular  complaint  of  the  condition  of  the  boat  is  the  lack 
of  the  starboard  wing  rudder,  and  much  testimony  has  been  given 
before  you  as  to  the  necessity  of  such  a  rudder,  and  its  value  in  con- 
trolling the  motions  of  the  boat ;  testimony  has  also  been  offered  to 
the  effect  that  boats  are  built  and  managed  without  any  wing  rud- 
ders. Now,  the  question  in  that  respect  is»  not  whether  a  boat  could 
be  managed  without  any  wing  rudders,  or  with  only  one  wing  rud- 
der, or  whether  other  boats  are  constructed  with  only  balance  rud- 
ders, because,  as  you  will  remember,  the  testimony  developed  before 
you  that  there  was  some  difference  in  the  shape  of  the  stems  of  these 
different  boats — some  with  skaggs,  and  some  without     The  question 
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is  whether,  as  to  this  boat,  considering  the  size,  the  manner  in  which 
it  was  constructed,  the  size  of  the  balance  rudders,  the  amount  of 
load  which  it  might  reasonably  be  expected  to  carry,  the  condition 
of  the  river,  and  the  perils  of  the  voyage  it  was  to  make,  it  ought  rea- 
sonably and  fairly  to  have  had  the  four  rudders  at  the  time  it  left  the 
port  of  departure,  or  anywhere  along  down  the  river.  If  you  say, 
from  the  testimony,  that  the  want  of  this  starboard  rudder  did  not 
materially  effect  the  steerage  power  of  the  vessel,  or  prevent  the 
pilot  from  maintaining  good  control  over  its  motion,  why,  then,  the 
omission  of  the  rudder  at  the  port  of  departure,  or  anywhere  along 
the  line,  cannot  be  said  to  be  a  lack  of  seaworthiness ;  but,  if  that 
was  a  material  factor,  reasonably  necessary,  not  merely  when  going 
down  stream,  or  backing,  but  in  the  various  contingencies  which 
will  arise  in  the  course  of  a  voyage — ^if  such  fourth  rudder  was  rea- 
sonably necessary  in  order  to  give  the  proper  control  of  the  boat  to 
the  pilot — ^then  the  lack  of  such  fourth  rudder  rendered  the  boat 
unseaworthy. 

If  you  find  that  there  was  no  need  of  that  fourth  rudder,  that 
closes  the  question,  you  need  not  go  any  further ;  but  if  you  find  that 
that  rudder  was  necessary  to  make  it  seaworthy,  then  the  question 
comes  as  to  the  duty  incumbent  upon  a  boat,  and  its  officers  and 
owners,  in  respect  to  the  voyage.  The  duty  is  absolute  at  the  port 
of  departure  to  see  that  it  is  seaworthy.  If,  after  leaving  the  port  of 
departure,  the  injury  happens,  then  the  master  of  the  boat  is  vested 
with  reasonable  discretion.  He  is  not  bound,  because  some  little 
defect  happens,  to  stop  his  boat.  If  it  was  a  Isea  voyage,  he  could 
not  do  it,  perhaps  ;  he  is  not  always  bound  to  turn  to  the  nearest 
port ;  that  will  depend  on  the  nature  of  the  injury — ^the  extent  to  which 
it  affects  the  ability  of  the  boat  to  make  a  successful  voyage.  He  is 
bound  to  use  a  reasonable  discretion,  and,  at  the  nearest  convenient 
port,  to  remedy  any  defect  which  makes  the  boat  unseaworthy.  And 
what  is  the  nearest  convenient  port  depends  upon  the  facts  of  the 
case  ;  what  is  the  imperativeness  of  the  necessity  depends  upon  the 
extent  of  the  injury.  If  it  is  a  little  matter,  that  affects  but  slightly 
the  voyage  or  control  of  the  boat,  then  the  necessity  for  stopping  is 
not  so  imperative  as  if  the  injury  is  such  as  wholly  destroys  the 
power  of  control ;  and  it  is  for  the  jury  in  that  respect  to  say 
whether  the  conduct  of  the  master  was  reasonably  prudent,  if,  after 
leaving  the  port  of  departure,  and  the  accident  happening  after 
leaving  the  port  of  departure,  he  is  informed  of  the  injury. 

You  must  not  understand  that  it  is  his  imperative  duly  to  stop  the 
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moment  he  finds  it  out,  nor  is  he  at  liberty  to  go  on  indefinitely 
without  seeing  it  repaired.  He  must  consider  aU  the  circumstances 
under  whi:5h  he  is  placed,  the  liability  to  repair  the  loss,  the  place 
where  the  loss  can  be  repaired,  the  condition  in  which  the  boat  is 
on  account  of  the  stage  of  water,  the  amount  of  load  it  possesses, 
the  ability  of  the  pilot  to  control  the  motion — and  the  question  is 
whether,  taking  all  these  things  into  consideration,  he  acted  with 
reasonable  discretion  in  the  matter. 

But  then,  suppose  you  find  that  the  boat  was  not  seaworthy  at 
the  port  of  departure,  or  that,  becoming  unseaworthy  after  it  left 
the  port  of  departure,  the  master  did  not  exercise  reasonable  pru- 
dence in  repairing  the  defect,  the  further  question  comes,  whether 
the  loss  was  owing  to  that  defect  If  the  loss  was  in  no  manner 
owing  to  the  defect,  then  it  will  be  disregarded.  Take  this  illus- 
tration. Supposing  a  boat  starts  off  without  sufficient  rudders,  but 
the  loss  comes  from  an  explosion  of  the  boiler,  something  in  no  man- 
ner connected  with  that  defect,  then  the  existence  of  the  defect  does 
not  vitiate  that  policy.  It  is  only  where,  there  being  a  defect  which 
makes  the  boat  unseaworthy,  that  defect,  either  in  whole  or  in  part, 
causes  the  injury.  So  you  go  down  to  the  time  of  the  loss,  and  in- 
quire from  the  testimony  what  caused  it ;  was  it  mismanagement  on 
the  part  of  the  pilot,  or  a  failure  of  the  engineer  to  obey  the  direc- 
tion of  the  pilot— a  failing  to  back  when  he  should  have  backed,  and 
sending  the  boat  forward?  Was  it  because  of  the  defect  in  the 
arrangement  of  the  freight  on  the  boat,  so  that  it  was  not  under  the 
control  of  the  pilot  ?  •  Was  it  on  account  of  the  stage  of  water  ?  If 
it  was  solely  caused  by  other  matters  than  this  alleged  defect  in  the 
matter  of  the  steering  capacity,  or  want  of  a  rudder,  then  the  policy 
is  holden,  or  the  insurer  is  holden  on  the  policy.  It  is  only  when 
the  defect  exists,  and  when  it  is  one  which,  either  in  whole  or  in 
part,  contributes  to  the  loss,  that  the  poHcy  is  Toid  ;  and  these  are 
all  questions  of  fact  for  you  to  determine. 

In  reference  to  them,  summing  them  up  briefly,  let  me  say  that  the 
papers,  the  bill  of  sale  and  the  enrollment,  prima  facie  show  a 
transfer  of  title.  The  plaintiff  must  show  that  the  sale  was  fictitious 
and  a  sham.  If  he  has  done  this,  the  whole  thing  may  be  disre- 
garded, and  his  right  to  recover  is  not  affected  by  that  sale.  Second, 
the  question  of  seaworthiness  is  whether  the  boat  was  placed  or  con- 
tinued in  a  reasonably  safe  and  propei;  condition  for  making  the 
voyage  which  it  was  intending  to  make.  Third,  the  master  (if  the 
defect  rendering  the  boat  unseaworthy  you  find  occurred  after  lear- 
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ing  the  port  of  departure)  had  a  reasonable  discretion,  considering 
all  the  circumstances  of  this  case,  to  repair  that  defect  in  as  speedy 
a  manner  a  \  he  could.  And,  fourth,  if  the  defect  did  not,  either  in 
whole  or  in  part,  contribute  to  this  loss,  it  may  be  disregarded. 
The  injury,  as  stated  by  counsel,  and  rety  properly,  must  be  one  of 
the  perils  of  navigation  ;  that  is,  it  must  have  been  caused  in  the 
navigation  of  the  boat^  and  flowing  from  the  ordinary  perils  which 
come  from  navigating  the  xiver.  Included  in  that  is  the  manner  of 
approaching  the  landing,  as  well  as  moving  down  the  stream. 

If  you  find  for  the  defendant,  the  form  of  your  verdict  will  be, 
simply,  "We,  the  jiuy,  find  for  the  defendant  ;"  if,  on  the  other 
hand,  you  find  for  the  plainfcifl^  the  form  of  your  verdict  will  be, 
"  We,  the  jury  find  for  the  plaintiff,  and  assess  his  damages  at "  suoh 
sum  as  you  name.  In  reference  to  the  question  of  damages,  if  you  find 
for  the  plaintiff  you  will  take  the  value  of  the  boat  at  the  time  of 
the  loss.  You  have  heard  several  witnesses  on  both  sides  give  to  you 
their  opinion  as  to  the  value,  and  the  reasons  for  that  opinion,  and 
from  that  you  will  determine  what  the  value  of  the  boat  was,  and 
award  the  plaintiff  three  sixteenths  of  that  value  as  your  verdict,  to* 
gether  with  interest  from  August  10,  1881,  at  6  per  cent ;  that  is, 
you  will  take  three  sixteenths  of  the  value  of  the  boat  at  the  time  of 
the  injury,  and  compute  the  interest  on  that  at  6  per  cent  from  Au- 
gust 10, 1881,  to  the  present  time,  and  that,  if  you  find  for  the  plaint* 
iff,  will  be  the  amount  of  his  damages ;  and  the  form  of  your  verdict 
will  be,  ''  We,  the  jury,  find  for  the  plaintiff  and  assess  his  damages 
at"  that  sum. 

The  jury  returned  a  verdict  for  the  plaintiff. 

A  motion  for  a  new  trial  was  thereupon  made  by  the  defendant^ 
and  the  following  opinion  was  rendered  thereon,  viz. : — 

Sbeweb,  J. 

In  this  case,  which  was  tried  before  me  the  other  day,  a  verdict 
was  rendered  for  the  plaintiff,  and  a  motion  made  for  a  new  trial 
The  question  involved  is  this,  whether  a  stockholder  in  a  corporation 
has  an  insurable  interest  in  the  property  of  the  corporation.  Upon 
that  question  counsel  for  defendant  says  there  are  but  two  authori- 
ties prior  to  this  case — one  a  case  from  Ohio — 20  Ohio,  174  An  ex- 
amination of  that  case  shows  that  the  question  involved  was  this : 
Certain  stockholders  in  a  corporation  insured  their  property,  and  in 
an  application  represented  that  the  fee-simple  title  was  in  them- 
selves, but  it  turned  out  thtft  the  fee-simple  title  was  in  the  corpora- 
tion, and  the  decision  was  that  there  was  a  breach  of  the  warranty — 
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a  misrepresentation  which  avoided  the  policy.  At  the  close  of  the 
opinion  there  is  a  dictum,  and  it  is  only  a  dictum,  that  a  stockholder 
in  a  corporation  has  no  insurable  interest  in  the  property  of  the  cor- 
poration. The  other  case  is  in  31  lowa^  464.  There  the  supreme 
court,  where  the  question  was  distinctly  presented,  affiimed  that  a 
stockholder  did  have  an  insurable  interest.  In  the  present  case,  the 
question  was  raised  before  my  predecessor  upon  demurrer  to  the 
petition,  and  he  decided  that  the  stockholder  had  an  insurable  in- 
terest in  the  property  of  the  corporation.  Whether  that  concludes 
me  or  not,  I  eLgree  with  him  ;  I  think  that  a  stockholder  in  a  cor- 
poration does  have  an  insurable  interest.  It  is  not  necessary,  in 
order  to  create  an  insurable  interest,  that  the  fee-simple  title  be 
vested  in  the  insured.  It  is  enough  that  he  has  a  direct  pecuniary 
interest  which  may  be  destroyed,  and  is  entitled  to  protection. 

Now,  if  the  corporation  owns  but  a  single  piece  of  tangible  prop- 
erty, the  destruction  of  that  proi>erty  by  fire  or  other  loss,  certainly 
destroys  the  value  of  his  stock,  or  at  least  diminishes  it.  He  has 
an  interest  in  the  protection  of  that  property. .  In  this  case  it  ap- 
peared that  the  corporation  owned  a  steamboat ;  that  was  substan- 
tially all  its  assets.  Now,  the  destruction  of  that  property  certainly 
diminishes  the  value  of  the  stock  held  by  this  plaintiff.  He  had  an 
interest  in  the  preservation  of  that  property,  and  he  had  an  insura- 
ble interest.  If  the  property  was  the  entire  property  of  the  cor- 
poration,  the  destruction  of  the  property  practically  wiped  out  the 
value  of  his  stock.  So  that  I  think  it  is  fair  to  say  that  a  stockholder 
in  a  corporation  has  an  insurable  interest  in  the  personal,  tangible 
property  of  the  corporation.  The  policy  was  taken  by  the  defend- 
ant upon  his  interest  The  destruction  of  the  property  destroyed 
that  interest,  and  he  is  entitled  to  recover. 

I  do  not  mean  to  say  that  questions  may  not  arise  in  which,  the 
value  of  the  property  destroyed  may  not  be  the  measure  of  his  dam- 
ages. In  the  case  put  by  the  Supreme  Court  of  Iowa,  supposing  the 
entire  property  was  a  grain  elevator,  which,  by  reason  of  its  prox- 
imity to  a  railroad^  had  a  large  value,  a  value  in  excess  of  the  cost 
of  the  elevator,  they  intimate  that  the  destruction  of  that  elevator 
might  cause  a  loss  to  the  stockholder  in  excess  of  his  proportionate 
share  of  the  cost  of  the  property  itself  ;  so,  on  the  other  hand,  if  it 
appeared  that  a  corporation  was  in  debt  largely  in  excess  of  the 
value  of  its  corporate  property,  and  that  there  was  no  personal  lia- 
bility upon  the  stockholder — ^it  might  be  "that  the  destruction  of  the 
property  would  work  no  loss  to  him,  because  the  property  would  not 
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pay  the  debts,  and  he,  ha\ing  no  personal  liability,  would  lose  nothing, 
whether  the  property  was  destroyed  cr  not.  So,  in  another  case,  sup- 
posing the  property  was  fuHy  insured  by  the  corporation,'and  the  loss 
was  paid  to  the  corporation,  it  might  be  that  he  would  have  no  separate 
interest  as  a  stockholder  protected  by  insurance,  but  would  only 
hare  recourse  upon  the  assets  of  the  corporation,  represented  by 
the  amount  paid  by  the  insurance  company  to  the  corporation. 

But  these  questions  simplj  affect  the  measure  of  damages ;  and 
the  general  proposition  which  is  affirmed  by  the  decision  of  my 
X>redeceBSor,  and  by  the  decision  of  the  Supreme  Court  of  Iowa, 
and  in  which  I  concur,  is  that  a  stockholder  has  an  insurable  inter- 
est in  the  personal  tangible  property  of  the  corporation.  In  this 
case,  from  the  testimony,  I  instructed  the  jury  that  the  measure  of 
damages  was  the  proportionate  interest  of  the  stockholder  in  the 
corporation  in  the  yalue  of  the  boat  Under  the  testimony  I  see  no 
reason  to  doubt  the  propriety  of  the  instruction,  and  the  motion  for 
a  new  trial  will  be  oYerruled, 
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UNITED  STATES  CIRCUIT  COURT. 

EASTERN  DISTRICT  OF  MISSOURI. 


WALLACE  V8.  THAMES  &  MERSEY  INS.  CO.    (Two  Cases.)  \ 


CUNNINGHAM  m  MECHANICS  &  TRADERS'  INS.  CO. 


WALLACE  V8.  BRITISH  AMERICAN  ASSURANCE  CO.* 

The  right  of  abandoiimeDt  does  not  depend  on  the  high  probability  of  a  total 
I088  either  of  the  property  or  of  the  voyagje,  or  both.  The  insured  is  to  act, 
not  npon  certainties,  but  upon  probabilities ;  and  if  the  facts  present  a  case 
of  extreme  hazard,  and  of  probable  expense  exceeding  half  the  value  of 
the  ship,  the  insured  may  abandon,  though  it.should  happen  that  she  was 
afterwards  recovered  at  a  less  expense. 

In  ascertaining  the  value  of  the  ship,  and  whether  she  is  injured  to  the  amount 
of  half  her  value,  the  true  basis  of  the  valuation  is  the  value  of  the  ship  at 
the  time  of  the  disaster ;  and  if,  after  the  damage  is  or  might  be  repaired, 
the  ship  is  not  or  would  not  be  worth,  at  the  place  of  the  repairs,  double 
the  cost  of  the  repairs,  it  is  to  be  treated  as  a  technical  total  loss. 

The  ordinary  deduction  in  cases  of  a  partial  loss  of  one  third  new  for  old, 
from  the  repairs,  is  inapplicable  to  the  case  of  a  technical  total  loss  by  an 
injury  exceeding  one  half  the  value  of  the  vessel. 

The  expense  of  raising  and  to  wine  a  Kunken  and  disabled  vessel  to  a  port  of 
repair^  no  matter  by  whom  paid,  should  be  considered  as  part  of  the  loss, 
and  it  is  immaterial  that  a  part  of  this  cost  has  been  contributed  upon  an. 
adjustment  in  the  nature  of  general  average  by  the  cargo. 

Policy  construed,  and  held  that  there  was  nothing  in  the  special  provisions 
thereof  to  preclude  the  insured  from  recovering  for  a  constructive  total  loss 
after  abandonment,  when  the  amount  of  the  repairs,  deducting  one  third 
new  for  old,  added  to  the  expense  chargeable  to  it  of  raising  and  taking  the 
vessel  to  the  port  of  repairs,  exceeded  one  half  its  agreed  value. 

Matthews,  J. 
These  are  actions  upon  several  policies  of  marine  insurance  upon 
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the  scliooiier  John  Wesley,  ihe  respective  plaintiffs  being  each  the 
owner  of  one  fourth  interest.  The  vessel  was  valued  in  the  policies 
at  $12,500.  The  amount  of  insurance  is  $10,000,  each  policy  being 
for  $2,500.  The  plaintiffs  claim  to  recover  for  a  constructive  total 
los&  The  defendants  admit  only  a  partial  loss.  The  causes  have 
been  submitted  to  the  court,  the  intervention  of  a  jury  being  waived, 
upon  a  written  stipulation  as  to  the  facts,  as  follows  : — 

"  (1.)  That  while  said  policy  was  in  full  force,  and  on  orabont  the  twenty- 
fifth  ol  September,  1883,  said  schooner,  while  on  a  voyage,  as  alleged  in  the 
declaration,  was,  by  reason  of  the  x>eril  insured  against  by  said  policy, 
stranded  and  wrecked  near  Windmill  Point,  on  the  north  shore  of  Lake  Erie  ; 
that  she  had  on  board  at  the  time  a  cargo  of  about  595  tons  of  iron  ore.  (2. ) 
That  by  reason  of  such  stranding,  and  the  perils  incident  thereto,  said 
schooner  was  greatly  injured  and  damaged,  and  that  it  was  impossible  to  re- 
lease her  from  her  perilous  situation  without  the  assistance  of  wrecking  tugs, 
diverH,  steam-pumps,  lighters,  etc.  (3.)  That  after  such  loss  and  stranding  the 
owners  of  said  schooner  abandoned  her  to  the  underwriters ;  that  notice  of 
such  abandonment  was  duly  served,  and  that  subsequently  the  insurers,  V  y 
the  means  of  steam- tugs,  steam-pumps,  and  the  usual  wrecking  outfit,  suc- 
ceeded in  releasing  the  said  schooner  and  cargo,  and  took  them  to  tlie  port  of 
Buffalo,  whi  h  was  the  nearest  port  at  which  said  schooner  could  receive  the 
necessary  repairs ;  that  the  expense  thereby  incurred  amounted  to  the  sum  of 
$5,307.60 ;  and  that  the  cost  of  repairing  said  schooner  will  be,  according  to 
the  survey  made,  the  sum  of  $3,998.70,  one  third  new  for  old  having  been 
deducted. .  (4.)  That  an  ex  parte  a^nstment  was  made  of  the  expenses  of 
raising  and  wrecking  said  schooner,  and  taking  her  to  said  port  of  repairs ; 
and  that  accoi^ing  to  said  adjustment  said  schooner  was  liable  to  pay  the  sum 
of  $3,316.88.  (5. )  That  if  the  cost  of  r^cuing  said  schooner  and  taking  her  to 
said  port  for  repairs  without  deducting  one  third  therefrom  is  to  be  added  to 
the  co8t«  of  said  repairs,  then  the  {ilaintiff  is  entitled  to  recover  as  for  a  con- 
structive total  loss;  otherwise,  he  is  entitled  under  the  policy  to  recover  only 
for  ap-irtial  loss.'' 

The  policies  are  substantiallj  alike.    Each  of  them  cout^uns,  in 
usual  form,  the  suing  and  laboring  clause,  with  the  provision  that 
in  all  cases  oMoss  or  damage  one  third  new  for  old  shall  be  de- 
ducted from  the  amount  of  actual  cost  of  repairs,  or  estimates  fo 
siime,  except  on  anchors.     They  also  contain  the  following  : — 

"  It  is  agree<l  that  the  acts  of  the  insured  or  insurers,  or  their  agents,  in 
recovering,  saving,  and  preserving,  the  property  insured,  in  case  of  disaster, 
shall  not  be  considered  a  waiver  or  an  acceptance  of  an  abandonment,  nor  as 
affirming  or  denying  any  liability  under  this  policy ;  but  such  acts  shall  be 
considered  as  done  for  the  benefit  of  all  concerned,  and  without  prejudice  to 
the  rights  of  either  party.  Further,  the  insured  shall  not  have  a  right  to 
abandon  in  any  case,  unless  the  amount  which  the  insurers  would  be  liable  to 
pay  under  an  adjustment  as  of  a  partial  loss  shall  exceed  half  the  amount 
hereby  insured.    Nor  shall  detention  by  the  season,  or  by  any  other  cause, 
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be  alleged  or  allowed  as  a  cause  of  abandonment.  *  *  *  And  the  valua- 
tion of  said  vessel  expressed  in  this  policy  shall  be  considered  the  value  in 
acj^usting  total,  partial  or  particular  average  losses  covered  by  this  policy, 
general  and  in  the  nature  of  general  average,  losses  excepted.'' 

It  is  claimed  on  the  pcuii  of  the  plaintiffs,  respectively,  that  the 
loss  should  be  adjusted  afi  a  constructiYe  total  loss,  entitling  tbexn  to 
abandon  and  to  recover  the  whole  amount  insured,  as  follows  : — 

(1)   Loss  apportioned  to  the  hull  under  the  general 

average  statement,  ....        $3,316  86 

Less  owner's  uninsured  interest,  -  -  663  37 


fi,653  49 
(2)   Not  partial  loss  on  hull,  ...        $4,996  38 

Less  owner's'uninsured  interest,        ...       998  ZS 


4,000  00 

Total  loss,  ....  $6,653  49 

Which  is  more  than  one  half  of  the  agreed  value  of  the  vessel. 

On  the  other  hand,  it  is  admitted,  on  the  part  of  the  defendants 
that  the  insurers  are  liable  for  the  expenses  of  raising  and  taking 
the  vessel  from  the  place  of  the  disjister  to  the  port  of  repairs,  so 
far  as  charged  against  the  vessel  in  general  average,  and  also  for  the 
net  cost  of  repairs,  deducting  one  third  n3W  for  old  ;  but  that  the 
two  separate  charges  cannot  be  added  so  as  to  convert  the  loss  into 
a  constructive  total  loss,  or  in  the  alternative,  that  if  the  two  liabili- 
ties are  to  be  added,  then  that  one  third  must  be  deducted, 
under  the  terms  of  the  policy,  from  the  cost  of  raising  and  taking 
the  vessel  to  the  port  of  repairs,  in  order  that  the  adjustment  may 
be  as  of  a  partial  loss,  in  which  event  the  whole  amount  will  be  less 
than  one  half  the  agreed  value,  and  therefore  not  enough  to  con- 
stitute a  constructive  total  loss. 

The  principles  of  the  law  of  marine  insurance,  which  would  regu- 
late and  determine  the  rights  of  the  parties  upon  the  facts  of  this 
case,  leaving  the  special  provisions  of  the  policies  sued  on  out  of 
consideration,  were  authoritatively  settled  in  the  courts  of  the 
United  States  by  the  decision  of  the  supreme  court  in  the  case  of 
Bradlie  vs.  Maryland  Ins.  Co.,  12  Pet,  378.  Upon  the  subject  of  the 
right  to  abandon,  it  was  then  said  : — 

<'In  many  cases  of  stranding,  the  state  of  the  vessel  at  the  time  may  be 
such,  from  the  imminency  of  the  peril,  and  the  apparent  extent  of  the  ex- 
penditures required  to  deliver  her  firom  it,  as  to  justify  an  abandonment,  al- 
though by  some  fortunate  occiurrence  she  may  be  delivered  from  her  peril 
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without  an  nctual  expenditure  of  one  half  of  her  value  after  she  is  in  safety. 
Under  such  circumBtances,  if,  in  all  human  prohahility,  the  expenditures, 
vvhich  must  be  incurred  to  deliver  her  fVom  her  peril  are  at  the  time,  so  far 
as  any  reasonable  calculations  can  be  made,  in  the  highest  degree  of  proba- 
bility, beyond  half  value,  and  if  her  distress  and  peril  be  such  as  would  induce 
a  considerate  owner,  uninsured  and  upon  the  spot,  to  withhold  any  attempt 
to  get  the  vessel  off,  because  of  such  apparently  great  expenditures,  the 
abandonment  would  doubtless  be  good.*' 

And  the  statement  of  the  doctrine  by  Chancellor  Kent,  8  Ck)mm., 
321,  was  quoted  with  approval,  that ''  the  right  of  abandonment  does 
not  depend  upon  the  certainty,  bat  on  the  high  probability,  of  a 
total  loss,  either  of  the  property  or  of  the  voyage,  or  both.  The 
insured  is  to  act,  not  upon  certainties,  but  upon  probabilities ;  and 
if  the  facts  present  a  case  of  extreme  hazard,  and  of  probable  ex- 
pense exceeding  half  the  value  of  the  ship,  the  insured  may  abandon, 
though  it  should  happen  that  she  was  afterwards  recovered  at  a  less 
expense."  ''  In  respect  to  the  mode  of  ascertaining  the  value  of  the 
ship,"  it  was  further  said  by  the  court  in  that  case,  "  and,  of  course, 
whether  she  is  injured  to  the  amount  of  half  her  value,  it  has,  upon 
the  fullest  consideration,  been  held  by  this  court  (Patapsco  Ins.  Co. 
vs.  Soufcbgate,  5  Pet.,  604)  that  the  true  basis  of  the  valuation  is  the 
value  of  the  ship  at  the  time  of  the  disaster ;  and  that  if,  after  the 
damage  is  or  might  be  repaired,  the  ship  is  not  or  would  not  be 
worth,  at  the  place  of  the  repairs,  double  the  cost  of  the  repairs,  it 
is  to  be  treated  as  a  technical  total  loss."  And  also  :  "  It  follows 
from  this  doctrine  that  the  valuation  of  the  vessel  in  the  policy,  or 
the  value  at  the  home  port,  or  in  the  general  market  of  other  ports, 
constitutes  no  ingredient  in  ascertaining  whether  the  injury  by  the 
disaster  is  more  than  one  half  the  value  of  the  vessel  or  not.  For 
the  like  reason,  the  ordinary  deduction,  in  cases  of  a  partial  loss,  of 
one  third  new  for  old  from  the  repairs,  is  equally  inapplicable  to 
cases  of  a  technical  total  loss  by  an  injury  exceeding  one  half  of  the 
value  of  the  vesseL"  And  it  was  held  in  that  case  that  an  amount 
found  due  to  salvors  for  rescuing  the  vessel  and  cargo,  and  taking 
them  into  a  port  of  distress  and  of  repsiira,  and  charged,  in  an  ad- 
justmenb  of  general  average,  upon  the  vessel  as  her  contributory 
share,  must  be  counted  as  an  expenditure  to  be  added  to  the  cost  of 
repairs,  which,  if  in  the  aggregate  they  amounted  to  more  than  half 
the  value  of  the  vessel,  entitled  the  insured  to  recover  for  a  con- 
structive total  loss.  TtiBJt  in  that  case  this  expense  was  paid  under 
the  name  of  salvage  is  immaterial.  The  expense  of  raising  and  tow- 
ing the  sunken  and  disabled  vessel  to  a  port  of  repairs,  no  matter 
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by  whom  paid,  wotild  be  considered  as  part  of  the  loss,  and  it  is 
equally  immaterial  that  a  part  of  this  cost  has  been  contributed 
upon  an  adjustment  in  the  nature  of  general  average  by  the  cargo. 
If  there  had  been  no  cargo,  the  whole  would  have  been  chargeable 
upon  the  vesse]  as  a  part  of  the  loss  covered  by  the  policy.  It  is 
difficult  to  see  upon  what  principle  it  can  be  claimed  that  reducing 
the  amount  of  the  insurer's  liability,  by  sharing  it  with  another 
interest,  would  change  the  character  of  the  claim  so  as  to  exonerate 
the  insurer  altogether.  The  point  has  been  expressly  ruled  in  ac- 
cordance with  the  decision  in  Bradlie  vs.  Maryland  Ins.  Co.,  stipra ; 
Sewall  vs.  U.  S.  Ins.  Co.,  11  Pick.,  90;  in  Ellicott  vs.  Allian-^  Ins- Co., 
14  Gray^  318  ;  and,  in  England,  in  Kemp  vs.  Halliday,  6  Best  &  S., 
723  ;  2  Pars.  Mar.  Ins.,  133. 

A  comparison  with  this  state  of  the  law,  of  the  special  stipulations 
of  the  policy,  will  show  clearly  the  changes  in  the  rights  and  obliga- 
tions of  the  parties  intended  to  be  introduced  by  their  contract. 
They  are  as  follows  :— 

Fird.  The  right  of  abandonment  is  made  to  depend  upon  the 
result  and  not  upon  a  calculation  of  probabilities.  No  right  to 
abandon  is  admitted  when  the  loss  is  not  strictly  and  technically  an 
actual  total  loss,  unless,  as  it  turns  out,  the  expense  of  restoration 
exceeds  one  half  the  value. 

Second.  The  cost  of  repairs  is  to  be  adjusted  for  the  purpose  of 
determining  such  excess  as  if  the  loss  were  admitted  to  be  partial ; 
that  is,  by  deducting  one  third  new  for  old.  The  language  is  that 
''  the  assured  shall  not  have  the  right  to  abandon  the  vessel  in  any 
case  unless  the  amount  which  the  insurers  would  be  liable  to  pay 
under  an  adjustment  as  of  a  partial  loss  shall  exceed  half  the  amount 
insured."  If  the  loss  in  the  present  case  was  adjusted  on  the 
principle  of  a  partial  loss,  there  would  be  a  deduction  of  one  third 
new  for  old  from  the  cost  of  repairs,  and  to  that  would  be  added  the 
vessel's  proportion  of  the  expense  of  raising  and  taking  her  into  the 
port  for  repairs.  If  the  whole  amount  exceeds  half  the  amount 
insured,  the  loss  by  construction  becomes  total ;  otherwise,  not  It 
will  be  observed  that  no  deduction  is  made  from  the  cost  of  raising 
and  navigating  the  vessel  ixito  the  port  of  repairs  ;  for  the  deduction 
of  one  third  new  for  old  in  its  nature  is  not  applicable  to  anything 
but  actual  repairs. 

Thi  d.  The  amount  of  the  loss  as  thus  calculated  must  exceed, 
according  to  the  terms  of  the  policy,  one  half  the  amount  insured, 
which  is  the  agreed  value  of  the  vessel,  the  insured  being  regarded 
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as  his  own  iiusurer  for  so  much  of  her  value  as  is  not  corered  by 
the  policiea  By  the  law  as  it  stood  unaffected  by  the  contract,  the 
valae,  which  measured  the  loss,  was  the  actual  value  of  the  yessel  at 
the  time  and  place  of  the  disaster. 

In  no  other  particular  than  these  have  the  parties  seen  fit  by  their 
special  contract  to  alter  their  rights  and  obligations  as  defined  by 
the  general  law  of  insurance.  There  is  consequently  nothing  in  the 
special  provisions  of  the  policy  to  preclude  the  insured  from  recover- 
ing for  a  constructive  total  loss,  after  abandonment,  when  the  amount 
of  the  repairs,  deducting  one  third  new  for  old,  added  to  the  ex- 
pense chargeable  to  it  of  raising  and  taking  the  vessel  to  the  port  of 
repairs,  exceeds  one  half  its  agreed  value.  This  conclusion  is  not 
inconsistent  with  the  decisions  in  the  cases  of  Greely  vs.  Tremont 
In&  Co.,  9  Cush.,  416;  Orrok  vs.  Insurance  Co.,  21  Pick.,  456;  Hall  vs. 
Insurance  Co.,  id.,  472;  Reynolds  vs.  Insurance  Co.,  22  Pick.,  191; 
Paddock  vs.  Commercial  Ins.  Co.,  104  Mass.,  536,  and  others  cited  on 
behalf  of  the  defendants.  The  point  in  those  cases  applicable  to  the 
present  argument  is  that  a  general  average  loss  cannot  be  added  to 
the  net  cost  of  repairs,  so  that  in  case  the  aggregate  amounts  to 
more  than  half  the  value  of  the  vessel,  the  loss  may  be  converted 
£rom  a  partial  loss  to  a  constructive  total  loss ;  but  in  them  all  the 
rule  is  strictly  confined  to  general  average,  techoically  defined,  as 
accruing  by  a  voluntary  sacrifice  made  by  the  master  in  the  manage- 
ment of  the  vessel  in  the  prosecution  of  her  navigation  ;  and  in  all, 
the  distinction  between  such  losses  and  those  consisting  in  the  ex- 
pense of  raising  a  sunken  vessel  and  taking  her  to  the  nearest  port 
for  repairs  is  maintained  and  affirmed,  as  established  in  the  cases  of 
Sewall  va  U.  S.  Ins.  Co.,  11  Pick ,  90,  and  Ellicott  va  Alliance  Ins.  Co., 
14  Gray,  318,  which  are  never  questioned. 

Neither  are  the  cases  last  named  opposed  by  any  decision  of  the 
Supreme  Court  of  the  United  States.  On  the  contrary,  as  has  already 
appeared,  they  are  in  exact  harmony  with  the  principles  affirmed  and 
applied  in  Bradlie  vs.  Maryland  Ins.  Co.,  12  Pet,  378  ;  and  there  is 
no  conflict  between  that  and  the  case  of  McAndrews  vs.  Thatcher,  3 
Wall.,  347.  In  that  case  the  contest  was  between  the  owners  of  the 
ship  and  of  the  cargo  as  to  the  liability  of  the  latter  to  contribute 
towards  expenses  alleged  to  have  been  incurred  after  the  accidental 
stranding  of  the  vessel  for  the  joint  benefit.  The  judgment  of  the 
court  against  the  claim  of  the  plaintiffs  for  the  contribution  was 
upon  the  ground  that  "  there  was  no  community  of  interest  remain- 
ing between  the  ship  and  the  cargo,  when  the  master,  as  declared  in 
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the  statement  of  the  case,  abandoned  the  ship  and  left  her  in  charge 
of  the  agent  of  the  underwriter,  after  the  consignees  of  the  ship  had 
declined  to  authorise  the  master  to  incur  any  further  expense."  As 
elsewhere  stated  in  the  opinion  in  that  case,  the  settled  rule  is  (page 
367)  ''  that  when  a  vessel  is  accidentallj  stranded  in  the  course  of 
her  voyage,  and  by  labor  aod  expense  she  is  set  afloat,  and  com* 
pletes  her  voyage  with  the  cargo  on  board,  the  expense  incurred  for 
that  object,  as  it  produced  benefit  to  all,  so  it  shall  be  a  charge  upon 
all,  according  to  the  rates  [rules?]  apportioning  general  average/' 
And  again  (page  871),  it  is  stated  to  be  a  case  of  general  average 
contribution  between  ship  and  cargo,  '*  provided  the  ship  and  cargo 
were  exposed  to  a  common  peril,  and  the  whole  adventure  was  saved 
by  the  master  in  his  capacity  as  agent  of  all  the  interests,  and  by 
one  continuous  series  of  measures.''  But  even  as  regards  such  ex- 
penses, which,  in  case  the  whole  adventure  is  saved,  would  be  ap- 
portioned according  to  the  rules  of  general  average  among  all  the 
interests  benefited,  in  case  of  abandonment  of  the  ship,  justified  by 
the  actual  result,  they  are  thrown  upon  the  underwriter  as  part  of 
the  loss,  with  the  right  to  compel  contribution  at  his  own  risk. 
2  Pars.  Mar.  Ins.,  289.    And  Mr.  ParsouH  adds  (page  291)  : — 

"  This  rule  has  been  held  applicable,  even  if  it  would  give  to  the  insured 
the  power  of  making  his  loss  partial  or  total  at  his  pleasure.  By  an  American 
rule,  as  we  see  more  fully  elsewhere,  a  loss  of  more  than  jne  half  may  be 
made  a  constructive  total  loss  by  abandonment.  Now,  if  an  jnsured  loses  by 
jettison  of  his  goods  sixty  per  cent,  and  is  entitled  to  receive  half  of  this  by 
way  of  contribution  in  general  average,  and  the  circumstances  are  such  that 
he  can  receive  this  if  he  will,  the  rule  above  mentioned  would  give  him  the 
right  to  choose  between  recovering  his  contribution  and  claiming  a  partial 
loss  of  thirty  per  cent,  and  transferring  this  claim  to  the  insurers  and  aban- 
doning his  salvage  of  forty  per  cent,  demanding  of  them  as  for  a  total  loss.'' 

And  he  adds,  notwithstanding  the  objection  of  its  apparent 
inequality,  that  the  cases  cited  show  that  this  rule  may  perhaps  be 
considered  as  now  an  established  part  of  the  law  of  marine  insur- 
ance, with  all  the  consequences  that  may  result  from  it 

Where,  as  in  the  present  case,  the  expenses  of  relieving  the 
stranded  vessel  and  taking  her  into  port  for  repairs  are  incurred 
after  abandonment,  and  by  the  underwriters,  they  are  incidental  to 
the  restoration  of  the  vessel,  and  necessarily  go  into  the  account 
which  determines  whether  the  cost  of  restoration  exceeds  half  the 
value  of  the  vessel,  and  consequently  whether  the  owners  were 
justified  in  abandoning  and  claiming  for  total  loss  ;  and  although,  in 
such  cases,  when  cargo  as  well  as  ship  are  saved  by  the  expenditure 
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in  raismg  the  veBsel  and  taking  lier  into  a  port  of  safety,  the  ez-r 
penseB  are  to  be  ratably  shared  by  the  interests  benefited,  i;^Qn  the 
Xxrinciples  of  general  average,  it  is  a  case  rather  of  a  doim  by  a 
stranger  to  the  cargo  for  salvage  for  its  rescue,  than  of  a  general 
average  loss^  to  be  adjusted  between  ship  and  cargo  for  sacrifices 
made  by  the  master  of  the  former  in  the  performance  of  his  general 
duty  to  both. 

And  in  this  view  a  distinct  defense  is  based  on  the  suing  and  labor* 
ing  clause.  The  argument  is  that  the  expenses  of  recovering  the 
property  from  peril  authorized  by  that  clause  are  agreed  to  be  borne 
by  the  parties,  the  insurers  and  insured,  in  proportion  to  their  rea- 
f  ective  interests,  for  which  share  each  is  bound  to  the  other  abso- 
lutely, whether  the  result  be  successful  or  not ;  and  that  the  con- 
struction of  the  abandonment  clause,  which  justifies  the  plaintiCTs 
daim,  deprives  the  suing  and  laboring  clause  of  its  true  significance. 
The  language  of  the  clause  in  question  is  that,  ''in  case  of  loss  or 
misfortune,  it  shall  be  lawful  and  necessary  to  and  for  the  assured, 
etc,  *  *  *  io  make  all  reasonable  exertions  in  and  about  the 
defense,  safeguard,  and  recovery  of  the  said  vessel,  etc,  without 
prejudice  to  this  insurance,  etc,  and  in  case  of  neglect  or  refusal  on 
the  part  of  the  insured,  etc ,  then  the  said  insurers  may  and  are  here- 
by authorized  to  interpose  and  recover  the  said  vessel,  or  after  re- 
covery to  cause  the  same  to  be  repaired,  or  both,  for  account  of  the 
insured,  to  the  expenditures  and  amount  whereof  the  said  insurance 
company  will  contribute  according  to  the  proportion  the  sum  in- 
sured bears  to  the  valuation  aforesaid,  and  the  surplus,  if  any,  paid 
to  or  incurred  by  said  insurers, — with  the  premium  note,  if  un- 
paid,— shall  be  a  hen  upon  and  shall  be  recoverable  against  the  said 
vessel)  etc. ;  but  in  case  this  insurance  shall  be  against  total  loss  only, 
and  no  cla'm  for  the  same  be  sustained,  then  the  whole  of  said  ex- 
penditures and  amount  paid  or  incurred  by  said  insurers  shall  be  a 
lien,  and  recoverable  as  aforesiid/'  etc 

It  was  further  agresd,  in  the  clause  first  quoted,  that  the  acts  of 
the  insured  or  insurers  in  recovering,  saving,  and  preserving  the 
property  insured,  in  case  of  disaster,  shall  be  without  prejudice  to 
the  rights  of  either,  and  shall  be  considered  as  done  for  the  common 
benefit.  There  is  nothing,  therefore,  in  the  suing  and  laboring 
clause  which,  according  to  the  express  agreement  of  the  parties,  ean 
be  construed  as  a£Fecting  the  right  of  the  assured  to  abandon.  In 
pursuance  of  the  terms  by  which  that  right  is  defined  and  limited, 
the  very  object  of  the  suing  and  laboring  clause  was  to  enable  eaeh 
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party  to  do  what  was  best  for  both,  without  prejudice  to  either;  and 
it  contaixis  no  obUgation  on  the  part  of  one  to  refund  any  expendi- 
ture made  by  the  other,  except  according  to  their  respectiye  in- 
terests. That  is  to  say,  if  the  loss  is  partial  only,  then  the  expenses 
incurred  are  to  be  borne  by  each  in  proportion  to  the  interests 
covered  by  the  policy,  and  those  at  the  risk  of  the  owners.  But  if 
the  loss,  under  the  terms  of  the  policy,  is  a  total  loss,  whether  actual 
or  constructiye,  any  expenditures  made  by  either  constitute  a  part 
of  the  loss,  and  as  by  the  abandonment  the  whole  interest  in  the 
subject  of  the  insurance  rests  in  the  insurer,  the  whole  expense  &lls 
upon  him,  without  recourse  upon  the  insured.  An  abandonment, 
either  accepted  or  justified  by  the  event,  executes  in  full  the  con- 
tract between  the  parties  as  of  its  date,  so  that  no  new  rights  can  be 
acquired  by  either  against  the  other  without  further  assent  Ex- 
,penses  incurred  after  that  by  the  insurer  are  contracts  upon  his  own 
account  alone  and  for  his  own  interest. 

The  conclusion  is,  therefore,  that  the  several  plaintifb  are  entiiled 
to  recover,  according  to  their  claim  for  a  total  loss,  the  whole  amount 
of  the  insurance,  less  any  set-off  for  unpaid  premium.  Judgment 
win  be  entered  accordingly. 
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SUPREME  COURT  OF  GEORGIA. 


COTTON  STATES  LIFE  INa  CO. 

vs. 

EDWARDS,    ADMZKI8TIUTBIX.'*'  j 

Coiitinaanco  of  cases  on  account  of  absence  of  counsel  are  not  favored,  and 

absence  without  leave  to  attend  other  trials  is  no  goo«l  ground  for  buch 

continuauoe. 
Objections  must  be  made,  if  leading  questicns,  or  proving  by  parol  of  writings 

without  proof  of  loss,  or  inaccessibility  of  origiuals,  are  to  be  ruled  against. 
Bepresentations  as  well  as  acts  of  an  agent  within  his  authority  are  binding 

on  the  principaL 
It  would  seem  that  where  a  policy  had  been  commuted  for  a  proportional 

paid-up  according  to  its  terms  with  an  indorsement  that  it  was  valid  for 

such  proiH>rtion  subject  to  its  creditors,  the  contract  was  fully  executed, 

and  the  insured  would  be  exempt  from  a  provision  against  going  into  the 

torrid  zone. 
Where  a  discrepancy  as  to  age  appeared  from  the  application  and  proofs  and 

the  company  with  knowledge  of  a  violation  of  the  provision  as  to  residence 

accepted  and  declared  the  proofs  satisfactory,  this  was  a  waiver  of  the 

misstatement  as  to  age  and  of  the  violation.    An  error  as  to  age  in  proofs 

may  be  explained. 
in  a  statute  provision  regarding  the  liability  of  a  company  for  refusing  to  pay 

a  claim  in  bad  faith,  the  term  bad  faith  does  not  mean  fraud,  but  simply 

frivolous  or  unreasonable  grounds. 
A  refusal  of  the  company  to  pay  on  grounds  which  were  not  set  up  in  court 

but  where  the  actual  defense  was  ground  which  had  already  been  waived, 

it  was  bad  faith  within  tbe  statute. 

Mrs.  Emma  C.  Edwards,  administratrix  of  her  husband,  H.  S. 
Edwards,  deceased,  sued  the  Cotton  States  Life  Insurance  Company 
on  a  policy  of  insurance  on  the  life  of  the  deceased  for  $5,000.00, 
Plaintiff  also  alleged  a  demand  and  refusal  to  pay  in  sixty  days  in 
bad  faith,  and  claimed  damages  and  attorney's  fees.  The  defend- 
ant pleaded  :— 

1.    The  general  issue. 

•  Deeialon  r«D&«red  Oct  21, 18M. 
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2.  That  the  assured  represented  his  age  to  be  less  than  the  proofs 
of  death  showed,  wherebj  he  paid  a  less  premium,  etc. 

3.  The  proof  of  death  showed  the  assured  had  violated  the  clause 
in  the  policy  inhibiting  him  fram  passing  into  the  torrid  and  frigid 
zones,  by  passing  into  the  torrid  zone,  and  going  from  San  Francisco 
to  Australia. 

4.  That,  if  defendant  owed  anything  on  the  policy,  it  was  not 
$5,000.00,  nor  any  of  the  sums  demanded,  but  only  $789.46,  hating 
never  made  but  two  payments  of  premiums — one,  when  the  poUcy 
was  issued,  and  the  next,  one  year  thereafter,  neither  of  which  was  a 
full  year's  payment,  the  full  year's  premium  being  $198,111,  imd  the 
payment  being  $132.15,  leaving  $66.00,  with  interest  thereon,  due 
each  of  the  fcwo  years,  and  paid  notliing  from  then  till  his  death, 
nearly  nine  years  thereafter.    Bad  faith  was  denied. 

It  is  unnecessary  to  detail  the  evidence  further  than  to  state  that 
the  policy  and  two  premium  notes  were  put  in  evidence,  and  plaint- 
iff testified  that  she  made  the  proo&  of  death  and  demanded  pay- 
ment ;  that  Obear,  the  secretary  of  defendant,  both  verbally  and  in 
writiug,  said  that  the  proo&  were  all  right,  and  admitted  the  cla:m, 
but  said  that  the  company  could  not  pay  because  of  a  notice,  which 
had  been  served  on  him  by  certain  attorneys  not  to  pay  it ;  that 
after  obtaining  letters  of  adminisl ration,  she  demanded  payment, 
but  it  had  not  been  made.  There  was  also  evidence  as  to  the  value 
of  attorney's  fee&  The  other  material  facts  are  stated  in  the 
decision. 

liANiEB  &  Anderson,  for  Flainiiff  in  error. 
Hill  &  Habris,  Contra. 

Hall,  J. 

That  continuances  of  causes  on  account  of  the  absence  of  counsel 
are  not  favored,  has  been  more  than  once  decided  by  this  court. 
Such  excuses  should  be  discountenanced.  It  is  the  duty  of  counsel 
to  attend,  and  their  failure  to  do  so,  is  no  cause  for  postponement, 
unless  in  cases  of  necessity  or  misconception.  ISuch  were  the  dis- 
tinct declaration's  of  this  court  in  Allen  vs.  State,  10  Oa.,  85, 
and  these  rulings  have  been  since  followed. 

Both  the  counsel  in  this  case  were  absent  without  leave,  and  with- 
out notification  to  the  court  One  was  attending  to  a  case  in  this 
court,  frdm  a  circniti  other  than  that  in  which  this  cause  was  depend- 
ing— and  the  other»  to  a  case  in  the  circuit  court   of  the   United 


Digitized  by  VjOOQ IC 


1886.]  CoiUm  States  Life  Ins.  Co.  vs.  Edtoards.  117 

States,  sittmg  at  Savamiah.  This  case  was  set  on  Saturday,  under 
the  rules  of  the  Superior  Court  of  Bibb  County,  to  be  heard  on  the 
following  Tuesday.  The  counsel  had  notice  that  a  session  of  the 
court  would  be  held  on  Saturday  for  sitting  cases ;  and  from  the 
record  it  appears  that  one  of  them  knew  that  the  case  was  then  set 
to  be  heard  on  Tuesday.  He  was  suddenly  and  unexpectedly  called 
away  to  attend  a  case  in  this  court  He  wrote  to  the  judge,  asking 
protectioB,  as  to  another  case  set  lor  the  same  day,  but  said  nothing 
about  this.  Here  was  no  necessity  or  misconception.  The  counsel 
may  possibly  have  believed  that  the  case  would  not  be  reached,  or 
if  reached,  would  not  be  tri^d^  until  later  m  the  term.  This  belief 
was  not  induced  by  any  announcement  of  the  court,  or  any  consent 
or  agreement  of  the  opposite  party  or  his  counsel,  and  without  some 
such  cause,  afforded  no  ground  for  a  new  trial,  63  Ga.,  428.  If 
counsel  take  tlie  risk  of  having  the  case  called  and  tided  in  his 
absence,  this  also  is  no  ground  for  a  new  trial,  69  ib.,  767.  Absence 
without  leave  to  attend  trials  of  cases  pending  in  other  courts 
is  no  ground  for  the  continuance  of  causes,  66  ib.,  344;  38  ib.,  491; 
10  ib.,  85 ;  nor  is  such  absence,  to  attend  the  legislature,  when 
counsel  is  a  member  of  that  body,  31  ib.,  35,  or  to  meet  "  other 
e^Eigagements,"  21  ib.,  6.  Upon  each  of  these  several  subjecta  See 
66  ib.,  157  ;  61  ib.,  419  ;  65  ib.,  466.  Poppell  vs.  State,  September 
term,  1883 — ^nor  does  it  make  any  difference  that  the  absent  counsel 
has  in  his  possession  papers  material  to  the  case.  Hook  vs.  Teasly, 
Fe*bruajry  term,  1884,  and  cases  cited. 

The  presiding  judge,  after  endeavoring  to  get  plaintiff  to  consent 
to  a  postponement  of  the  cause,  and  ftdling  so  to  do,  (ordered  it  to 
trial,  holding  that  the  voluntary  absence  of  counsel  to  attend  to  s^ 
case  in  the  supreme  court,  not  from  the  circuit  in  which  he  resided, 
was  not  a  legal  showing.  We  agree  with  the  judge,  that  if  any 
other  rule  should  prevail,  the  judges  of  the  superior  courts  would, 
in  many  instanoes,  be  powerless  to  transact  the  business  of  their 
circuits^  as  the  supreme  court  is  in  session  most  of  the  time,  and 
eminent  counsel  are  not  unfrequently  employed  in  cases  pending 
there,  from  several  different  circuita  Be  this,  however,  as  it  may, 
the  judges  of  the  superior  courts  are  necessarily  entrusted  with  dis- 
cretion, as  to  the  continuance  of  cases  for  the  term,  or  the  postponeh 
ment  of  their  hearing  to  another  period,  during  the  same,  and  unless 
such  discretion  is  flagrantly  abused  in  overruling  a  showing  for  a 
continuance  that  comes  fuUy  up  to  the  requirements  of  the  law,  we 
do  not  feel  authorized  and  empowered  to  interfere  with  its  exercise. 
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and  win  never  do  so,  unless  some  legal  right  of  the  party  making 
the  showing  has  been  invaded  or  withheld,  and  injury  or  injustice 
has  been  thereby  done. 

"When  the  postponement  asked  is  matter  of  indulgence  and  favor, 
and  not  of  right,  we  are  powerless  to  interfere.  Clay  vs.  Barlow, 
decided  at  this  term. 

2.  Other  grounds  of  the  motion  for  new  trial  'relate  to  leading 
and  improper  questions  propounded  to  the  plaintiff,  while  on  the 
stand,  as  a  witness — especially  as  to  the  contents  of  certain  letters 
said  to  have  been  vmtten  by  and  the  verbal  admissions  of  the  secre- 
tary and  treasurer  of  the  defendant  company,  and  also  to  like  testi- 
mony from  another  witness  examined  in  the  cause.  We  might 
dispose  of  these  exceptions  by  holding  that  leading  questions  were 
asked,  and  the  contents  of  VFritings,  which  had  not  been  shown  to 
have  been  lost,  or  which  were  inaccessible,  were  given  in  evidence 
without  objection.  It  is  true,  the  defendant  was  not  represented, 
and  had  no  opportunity  of  urging  such  objections ;  but  it  was  its 
own  fault  that  it  was  not  Its  counsel  should  have  been  present, 
and  urged  these  objections,  if,  in  fact,  there  was  any  foundation  for 
them.  But  waiving  this,  there  was  no  such  error  in  this  respect  as 
hurt  the  defendant,  or  as  would  necessarily  have  brought  about  a 
different  result  from  that  reached.  Whether  leading  questions  are 
to  be  allowed,  is  largely  in  the  discretion  of  the  court  The  right  to 
do  so  may  be  granted  to  the  party,  calling  the  witness,  and  refused 
to  the  opposite  party,  "  when  from  the  conduct  of  the  witness,  or 
other  reason,  justice  requires  it "  (code  3,866),  and  this  discretion 
will  not  be  controlled,  except  in  extreme  cases,  although  the  witness 
called  may  be  opposite  party  to  the  case.  Gado  vs.  Hatcliet,  Feb- 
ruary term,  1884. 

The  oral  testimony  of  the  contents  of  written  papers,  to  which 
exception  is  taken,  relates  to  two  subjects  ;  the  acknowledgments  of 
the  receipts  of  the  proofs  of  the  death  of .  the  insured^  and  the 
satisfaction  of  the  company  with  the  sufficiency  of  the  same,  as  ex- 
pressed in  a  letter  from  its  secretary  and  treasurer  to  the  plaintiff^ 
and  to  her  written  demand  upon  the  defendant  for  payment  of  the 
amount  admitted  to  be  due  on  the  x>olicy.  The  letter  relating  to  tiie 
first  appears  at  full  length  in  the  record,  and  it  is  therein  stated  that 
the  demand,  which  was  exhibited  in  court,  was  also  admitted  in  evi- 
dence— ^that  it  is  not  set  out  in  full  so  that  this  court  can  judge  of  its 
extent,  is  not  the  fault  of  the  plaintiff,  but  of  her  opponent,  who 
made  the  motion  for  a  new  trial,  and  whose  duty  it  vras  to  accompany 
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it  vith  a  brief  of  the  oral  and  copy  of  ttie  docomentarj  eyidence 
had  on  the  trial*  In  the  absence  of  anything  to  the  contrary,  the 
court  must  presume  that  it  was  a  legal  and  proper  demand  for  the 
amount  really  due  on  the  policy.  It  is  incumbent  upon  the  party 
alleging  error  to  show  it. 

As  to  the  objection  that  the  admission  of  the  seoretaiy  and 
treasurer  of  this  company,  in  the  transaction  of  this  business,  did 
not  bind  it,  we  can  only  say  ihat^  from  other  proof  in  this  case,  he 
was  its  agent,  fully  authorized  to  act  in  its  behalf ;  what  he  did  was 
within  the  scope  of  his  authority,  and  the  company  is  not  only  bound 
thereby,  but  by  all  the  representations  made  by  him  in  that  business^ 
code  2,494,  2,499.  Indeed,  this  company  could  only  act  by  its  agent; 
he  is  in  this  respect,  if  not  the  company  itself,  its  alter  ego. 

The  remaining  grounds  of  the  motion  for  a  new  trial,  are  that  the 
verdict  is  contrary  to  law  and  eridence,  and  that  the  court  erred  in 
certain  charges  given  to  the  jury.  Under  these  grounds  it  is  insisted 
that  the  plaintiff  was  not  entitled  to  recover,  because,  firsts  the  in- 
sured had,  during  the  existence  of  the  contract,  gone  into  the  ''tor- 
rid zone,"  in  violation  of  one  of  its  express  stipulations — and  secondly, 
because  he  had,  in  his  application  for  insurance,  misrepresented  his 
age  by  maJdng  himself  qut  a  year  younger  than  the  death  proofs 
showed  that  he  was — ^and  thirdly,  because  there  was  no  evidence  to 
support  the  finding  of  $100  counsel  fees  as  damages — ^there  being 
no  "  bad  faith  "  shown  by  the  company  in  withholding  payments  ot 
the  amounts  admitted  to  be  due  on  the  x)olicy. 

We  do  not  think  either  one  of  these  points  was  tenable.  As  to 
the  first,  it  was  shown  that  the  policy  was  issued  on  the  16th  day  of 
April,  1872.  One  of  its  conditions  was,  that  if  it  was  ''  terminated 
by  the  non-payment  of  premiums,  and  for  no  other  cause,  after  two 
full  years'  premiums  had  been  paid,  then  it  should  be  vaUd  for  as 
many  tenth  parts  of  the  sum  insured  as  there  should  have  been 
annual  premiums  paid."  For  two  years  the  insured  paid  these  pre- 
miums, and  at  the  end  of  that  time  he  made  default,  and  on  the  27th 

day    of (presumably  April,  as  the  premiums  fell  due   on 

the  16th  day  of  that  month),  1874,  the  company,  by  its  secretaiy, 
indorsed  thereon  : 

$1,000.    This  policy  is  valid  for  two  tenths  of  the  amount  insured, 
subject  to  the  terms  and  conditions  of  the  policy." 

(Signed)  '<  Gbo.  S.  Qbeab,  Sec." 

It  appeared  that  this  certificate  was  given  prior  to  the  insured 
going  into  the  'torrid  zone"  without  the  permission  of  the  com- 
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pany.  This  occurred  in  1877,  as  was  shown  by  the  proofs  of  death, 
which  according  to  the  pleadings  and  proofe  in  the  case  had  been 
submitted  to  the  company. 

While  we  are  strongly  indined  to  the  opinion  that  this  defense 
was  unayaOable  and  that  the  policy  as  to  the  oondition  in  ques- 
tion had  been  fully  ezeeatei,  and  that  the  company  had  no 
further  control  oyer  the  actions  of  the  insured  in  tiiis  subject,  or  in 
others  of  similar  import,  we  wiU  not  finally  determine  it,  as  the  exi- 
gencies of  the  case  do  not  demand  its  decision.  It  is  enough  to 
iBay  that  after  it  had  full  knowledge  of  the  fact,  the  company  de- 
liberately expressed  its  satis&ction,  and  promised  to  pay  the 
amount  due  on  the  policy.  It  had  the  same  knowledge  as  to  the 
discrepancy  in  the  age  of  the  insured,  as  it  appeared  from  the 
application  for  the  policy,  and  the  proofs  of  the  death,  Mid  in  this 
case,  as  in  the  other,  it  expressed  satis^tion  with  the  proofs,  and 
promised  payment  This  conduct  on  its  part  was  a  waiver  of  the 
forfeittire  claimed  to  result  from  a  failure  to  comply  with  both  con- 
ditiona  81  N.  T.  R,  410;  75  Dl.,  426  ;  39  Mich.,  51 ;  53  Wis.,  586. 
It  is  due  to  the  plaintiff  to  state  that  she  fully  explained  this  dis- 
crepancy as  to  age  in  h^  eridence.  She  made  out  the  proofe  of 
death,  and  as  to  age,  it  is  more  likely  she  was  mistaken,  than  that 
the  insured  himself  wa&  At  all  events  it  would  be  going  very  far  to 
conclude  from  this  alone  that  the  **  declaration  of  this  statement^" 
made  in  the  application  for  the  policy,  was  "  fraudulent  or  untrue  " 
to  such  an  extent  as  would  authorize  the  court  to  vacate  it  entirely. 
An  error  in  stating  the  age  in  the  proof  of  death  is  explainable. 
42  N.  T.  Super.  Ct.,  259. 

4.  The  only  remaining  question  under  this  head  is  as  to  the  award 
of  counsel  fees  by  way  of  damages.  This  was  proper^  unless  it  was 
made  to  appear  to  the  satisfaction  of  the  jury  that  the  refusal  of  the 
company  to  pay  the  loss  was  not  in  *'bad  faith."  Code  2,850. 
What  is  "bad  faith,"  as  used  in  this  statute  ?  Is  it  the  exact  equiv- 
alent of  "*  actual  fraud,"  as  was  contended  by  the  learned  and  able 
counsel  for  the  defendant^  or  is  it  descriptive  merely  of  some  device 
or  excuse,  resorted  to  by  insurance  companies  to  hinder  and  delay 
the  insured  in  the  collection  of  his  loss  ?  Both  the  ol]gect  of  the 
law  and*the  terms  in  which  it  is  expressed  would  seem  to  concur  in 
attaching  to  the  term  the  latter  signification.  It  provides  that  in  al 
cases  where  a  loss  occurs,  and  the  companies  refuse  to  pay  the 
same  within  sixty  days  after  a  demand  shall  have  been  made  by  the 
bolder  of  the  policy  en  which  the  loss  occurred,  they  sh^  be  liable 
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to  pay  him,  in  addition  to  snch  Iobs,  not  more  than  twenty-five  per 
eent  on  their  liability  for  such  Ices,  and  also  all  reasonable  attorney's 
fees  for  the  prosecution  of  the  suit  for  the  recovery  of  the  same,  un- 
less it  shall  be  made  to  appear  to  the  jury  trying  &e  same  that  such 
refusal  to  pay  was  not  in  "  bad  faith." 

The  purpose  of  the  law  was  evidently  to  force  prompt  payment  of 
such  losses  after  the  lapse  of  a  reasonable  time  to  enable  the  com- 
pany to  ascertain  any  good  ground  existing  for  not  meeting  the  de- 
mand, and  if  no  such  cause  existed  for  refusing  a  compliance  with 
the  demand,  and  they  still  persisted  in  refusing  to  respond,  then 
they  did  so,  subject  to  the  further  claim  for  the  dam.iges  named. 
That  such  has  been  the  meaning  of  the  term  "  bad  faith  "  as  here 
used,  in  the  apprehension  of  this  court,  we  think  is  apparent  from 
two  cases — ^the  one  in  55  Ga.,  110-111,  and  the  other  in  63  ib.,  205. 
In  the  first  case,  the  company  promptly  refused  to  pay  the  demand 
for  two  reaaona  First,  because  the  insured  had  not  paid  the  pre- 
miums as  provided  by  the  policy  ;  and  secondly,  because  he  had 
died  by  his  own  hands  in  violation  of  its  express  conditions.  The 
jtny  found  a  verdict  for  the  plaintiif  with  damages  and  counsel  fees, 
which  was  set  aside,  and  a  new  trial  ordered.  This  court  refused  to 
disturb  the  judgment,  awarding  the  new  trial,  holding  that  there 
was  no  evidence  to  show  that  the  suit  was  not  defended  by  the 
company  in  good  faith.  In  the  other  case  it  is  said,  *'  Where  the 
highest  courts  of  the  country  have  differed  in  respect  to  the  con* 
struct  ion  of  a  contract,  and  in  this  State  the  principle,  though  hinted 
at,  had  never  been  settled,  it  cannot  be  that  to  test  the  question 
here  is  in  bad  faith."  The  meaning  of  the  term  in  question  is,  as 
we  think,  negatively  and  impliedly,  though  not  positively  and  afi&rm- 
atively,  fixed  by  these  decisions  as  being  any  frivolous  or  unfounded 
refusal  in  law,  or  in  fact^  to  comply  with  the  requisition  of  the  policy- 
holder to  pay  according  to  the  terms  of  his  contract,  and  the  condi- 
tions imposed  by  statute. 

Tested  by  this  rule,  there  was  sufficient  evidence  to  justify  the 
finding  of  counsel  fees  in  this  case.  The  company  by  its  accredited 
agent,  had  expressed  satisfaction  with  the  proofe  of  death  furnished, 
these  afforded  evidence  that  the  insured  had  gone  into  the  torrid 
zone  without  its  consent,  and  also  showed  that  alleged  discrepancy 
as  to  age  in  the  application  and  in  the  proofs  of  death,  with  a  full 
knowledge  of  these  facts  it  had  promised  payment  of  the  loss  when 
an  administration  should  be  obtained  upon  the  estate  of  the  insured . 
— ^indeed  it  urged  this  to  be  done,  and  when  it  was  effected  it  still 
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withheld  pajmeni,  aUeging  that  it  had  been  notified  by  one  who 
claimed  to  be  a  creditor  of  the  insured,  not  to  pay  oyer  the  amount 
to  the  adminiBtratrix  It  abundantly  appeared  that  this  was  a  mere 
pretext  for  refusing  payment.  It  did  not  rely  on  this  to  resist  the 
demf>nd,  but  when  suit  was  instituted,  set  up  as  an  answer  to  the 
suit,  the  very  defenses  of  which  it  had  been  apprised,  and  which  it 
had  deliberately  abandoned.  The  plaintiff  had  incurred  expenses 
about  the  bringing  of  this  suit,  and  by  taking  other  steps  necessary 
to  enable  her  to  receive  the  money  of  which  the  company  was  fully 
apprised,  and  which  it  appears  to  have  sanctioned,  if  it  did  not  re- 
quire. Surely  there  was  enough  to  justify  the  inference  that  this 
defense  was  made  in  "  bad  &ith,"  in  the  sense  of  that  term  as^used 
in  the  statute. 

The  plaintiff  showed  cause  against  this  motion  for  a  new  trial,  as  she 
was  authorized  under  our  practice  to  do  (48  Ga.,  21),  and  her  show- 
ing, among  other  things,  sets  forth  fully  the  correspondence  between 
herself  and  the  secretary  of  this  company  which  makes  an  irresisti- 
ble and  conclusiye  reply  to  its  defense.  A  new  trial  if  ordered,  could 
not  result  in  a  more  favorable  verdict  to  the  defendant  The  prob- 
ability is  that  it  would  be  less  favorable.  Then  why  disturb  this 
finding  in  the  face  of  the  well-settled  rule  that  this  will  never  be 
done  unless  there  ought  to  be  another  hearing  that  would  probably 
eventuate  differently  from  that  already  had.  46  Ga.,  432  ;  62  ib., 
145  ;  ib.,  854 ;  45  ib.,  28. 

Judgment  affirmed. 
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SUPEEME  COURT  OP  INDIANA. 


Appeal  from  ihe  Marion  Superi'V  Court 


SUPREME   LODGE  OF  K   OF  P. 

vs. 

CLARA  B.  SCHMIDT,  bt  al.* 

It  was  claimed  by  defendant  that  the  insnred  had  failed  to  pav  an  assessment 
and  was  not  tiieiefore  in  good  standing.  The  plaintiiBT  beneficiary  in- 
sisted that  the  notice  of  assessment  had  not  been  received.  An  offer  of  eyi- 
dence  of  admission  by  the  insured  that  he  had  receiyed  the  notice  and  had 
failed  to  nay,  wi^  refhsed  on  the  gronnd  that  it  was  not  admissible  to 
abridge  the  right  of  tiie  beneficiary  already  acquired. 

Sddy  That  the  reserved  power  of  the  insured  to  alter  the  beneficiary,  which 
was  not  exercised,  did  not  take  the  case  out  of  the  well-established  rule 
that  such,  evidence  is  inadmissible  against  the  acquired  rights  of  third 
parties. 

Seldf  That  the  alleged  admission  being  in  connection  with  an  application  for 
re<instatement,  was  not  a  part  of  the  res  gestfe. 

Regulations  of  mutual  benefit  societies  must  be  construed  liberally  to  effect 
the  objects  of  their  organization. 

NiBLACK,  J. 

Action  by  Clara  B.  Schmidt,  Cora  Walton  and  Bertha  Schmidt* 
against  the  Supreme  Lodge  Knights  of  Pythias  of  the  World,  upon 
the  following  certificate,  issued  on  the  11th  day  of  December,  1878 : 

No.  4,017,  First  Class,  $1,000. 

Cebtifioatk  of  Mkmbkbship. 
Endowment  Bank  cf  the  Order  of  KnigJUs  of  Pylhias. 
This  certifies  that  Brother  Louis  Schmidt  has  received  the  en- 
dowment rank  of  the  Order  of  Knights  of  Pythias  in  section  No.  3, 
and  is  a  member  in  good  standing  in  said  rank,  and  in  consideration 
of  the  representations  and  declarations   made  in  his  application. 

•  Dedalon  rtndend  September  17, 18M. 
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bearing  date  of  December  2d,  187B,  which  applicatioB  ia  made  a 
part  of  tbia  contract,  and  the  payment  of  the  prescribed  admission 
fee ;  and  in  consideration  of  the  payment  hereafter  to  said  endow- 
ment rank  of  all  assessments  as  required,  and  the  full  compliance 
with  all  the  laws  governing  this  rank,  now  in  force,  or  that  maj 
hereafter  be  enacted,  and  shall  be  in  good  standing  under  said  laws, 
the  sum  of  one  thousand  dollars  will  be  paid  by  the  Supreme  Lodge 
Knights  of  Pythias  of  the  World,  to  Clara  B.  Schmidt,  as  directed 
by  said  brother  in  his  application,  or  to  such  other  person  or  per- 
sons as  he  may  subsequently  direct  by  will  or  otherwiee,  and  entered 
upon  the  records  of  the  supreme  master  of  exchequer,  upon  due  . 
notice  and  proof  of  death,  and  good  standing  in  the  rank  at  the  time 
of  death  and  the  surrender  of  this  certificate. 

Provided,  however,  that  if  at  the  time  of  the  death  of  the  said 
brother  there  shall  be  less  than  one  thousand  members  in  this  class, 
there  shall  only  be  paid  a  sum  equal  to  one  dollar  for  each  member 
in  good  standing  in  this  class.  And  it  is  understood  and  agreed  that 
any  violation  of  the  within-mentioned  conditions^  or  the  requirements 
of  the  laws  in  f  oice  gavemii^  tfaifl  rank,  skalk  render  this  e^rtifieate 
and  all  claims  null  and  void,  and  that  the  said  supreme  lodge  shall 
not  be  liable  for  the  above  sum,  or  any  part  thereoi 

In  witness  whereof,  we  have  hereunto  subscribed  our  names  and 
affixed  the  seal  of  the  Supreme  Knights  of  Pythias  of  the  World. 

[l-  a]  D.  B.  Woodruff^ 

Attest,  Supreme  Chancellor. 

Joseph  Dowdall,  Supreme  Keep«dr  of  Becords  and  SeaL 

The  complaint  averred  full  compliance  with  all  the  conditions  of 
the  certificate  on  the  part  of  the  said  Louis  Schmidt,  as  well  as  the 
plaintifb,  and  the  death  of  the  said  Louis  on  the  18th  day  of  Feb- 
ruary, 1880. 

Cora  Walton  and  Bertha  Schmidt  were  made  oo-plaintiffis  with 
their  mother,  Clara,  who  was  the  widow  of  .  said  Louis  Schmidt, 
upon  the  ground  that  in  the  application  for,  as  well  as  in  the  certificate 
as  originally  issued,  they  were  made  beneficiaries  jointly  with  her. 

Issue,  trial  by  Jury  at  special  term,  verdict  for  the  plaintiffs  assess- 
ing l^eir  damages  at  $1,117.80. 

New  trial  denied  and  judgment  on.  the  verdiet  Appeal  to  the 
general  term  and  judgment  affirmed. 

We  herewith  set  out  two  sections  of  the  eonstitalioii  of  the  order 
which  were  read  in  evidence. 
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"  Sec.  4.  Upon  receiving  from  the  S.  M.  of  E.  notice  of  an  as- 
aessment,  be  shall  immediately  forward  the  same  to  that  ofScer,  and 
give  notice  to  each  member  of  the  class  in  which  the  assessment  is 
made  in  the  prescribed  form,  and  notify  him  to  pay  the  assessment 
within  thirty  days." 

*'  Sec.  1.  Upon  receiving  notice  of  an  assessment,  each  member 
shall  at  once  pay  the  amount  to  the  secretary  and  treasurer  of  the 
section  to  which  he  belong.  In  case  any  member  neglects  for 
thirty  days  after  date  of  notice  to  pay  said  assessment,  he  shall 
stand  suspended  from  that  class  of  the  endowment  rank  for  which 
said  assessment  was  made,  and  shall  forfeit  all  claims  upon  the  en- 
dowment fund  belonging  to  said  class,  and  the  fact  of  said  suspension 
shall  be  reporl;e(^  to  ttie  supreme  master  of  exchequer  in  the 
monthly  report ;  provided,  that  any  member  thus  suspended  for  non- 
payment of  assessment  shall  have  the  privilege  of  regaining  all  his 
rights  as  a  member  of  the  section  in  said  class  within  three  months 
by  passing  a  new  medical  examination,  and  paying  all  the  assess- 
ments that  may  have  accrued  up  to  that  time.  But  when  three 
months  shall  have  elapsed  from  the  date  of  suspension,  he  shall  be 
required  to  pay  in  addition  to  the  assessment  that  may  have  accrued 
during  the  first  ninety  days  after  such  suspension,  the  sum  of  two 
dollars,  pass  a  new  medical  examination,  and  then  be  re-admitted 
by  a  two-thirds  vote  of  the  members  of  the  section  present  when  the 
application  is  made.  All  re-instatements  in  accordance  with  this 
section  shall  be  reported  to  the  supreme  master  of  exchequer  by 
the  secretary  and  treasurer  in  his  monthly  report  The  provision  of 
this  section  shall  apply  to  a£L  members  now  under  suspension." 

The  endowment  rank  constitutes  the  life  insurance  department  of 
the  Order  of  Knights  of  Pythias  extending  over  the  entire  United 
States,  and  at  the  time  of  the  trial  there  were  over  twenty  thousand 
members  of  that  rank  holding  life  insurance  policies,  or  certificates 
of  membership  as  they  are  usually  called.  John  B.  Stumph  was  at 
the  time  the  certificate  in  this  case  was  issued,  and  co  tinned  there- 
after to  be,  the  supreme  master  of  the  exchequer  or  treasurer  of 
the  rank,  residing  and  keeping  his  office  in  the  city  of  Indianapolis. 

His  principal  dnties  were  to  receive  from  subordinate  lodges,  no- 
tices of  the  deaths  of  members,  to  make  and  to  notify  all  members 
of  assessments  which  had  beeh  made,  to  collect  the  money  due  upon 
assessments,  to  keep  suitable  books  and  to  pay  to  beneficiaries  the 
amounts  which  fell  due  upon  policies  issued  to  members. 

It  was  his  custom  after  receiving  notices  of  the  deaths  of  a  suffi- 
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oieut  number  of  members  of  the  rank  to  make  it  necessary,  to  no- 
tify all  the  surviTing  members  of  such  death  by  postal  cards  directed 
to  their  places  of  residence  respectively  by  mail,  and  in  this  way,  to 
require  them  to  pay  an  assessment  of  $1.10  each,  ifithin  thirty  days 
after  the  date  of  the  notices,  which  were  usually  sent  out  some  days 
in  advance  of  the  date. 

Between  the  11th  day  of  December,  1878,  and  the  latter  part  of 
June,  1879,  Louis  Schmidt,  who  also  resided  in  the  city  of  Indianapo- 
lis, received,  by  postal  cards  addressed  to  him  through  the  post 
oflSce,  notices  of  seven  assessments  of  $1.10  each,  all  of  which  sums 
were  paid  by  him  in  due  time.  About  the  20th  day  of  this  last 
named  month,  another  assessment  of  $1.10  was  made  against  him, 
known  as  assessment  No.  8,  payable  within  thirty  days  after  the  first 
day  of  the  ensuing  month.  This  assessment  was  not  paid,  and  in 
consequence  he  was,  on  the  1st  day  of  August,  1879,  by  an  apjHro- 
priate  entry  on  the  books  of  Stumph's  ofBce,  declared  to  be  sus- 
pended from  his  dass  in  the  endowment  rank.  A  few  days  before 
this  entry  of  suspension  was  made,  Schmidt  received  notice  of 
another  assessment  for  $1.10,  known  as  No.  9,  payable  within  thirty 
days  after  said  first  day  of  August,  1879. 

On  the  18th  day  of  that  month,  Louis  Sclunidt,  being  then  a  hope- 
less invalid,  and  absent  from  home,  his  wife,  Clara  B.  Schmidt^ 
went  to  the  ofSlce  of  the  supreme  master  of  exchequer  for  the 
purpose  of  paying  said  assessment  No.  9.  Stumph  declined  to 
receive  the  money  upon  that  assessment,  upon  the  ground  that 
Schmidt  had  since  the  notice  was  sent  out,  been  suspended  from 
the  rank,  for  non-payment  of  assessment  Na  8.  Mrs.  Schmidt 
thereupon  offered  to  pay  assessment  No.  8,  as  well  as  No.  9,  but 
Stumph  refused  to  receive  any  money  upon  either  assessment,  in- 
forming her  that  her  husband  could  only  be  re-instat«d,  by  sub- 
mitting to,  and  satisfactorily  passing,  a  new  medical  examination. 
Two  or  three  days  after  this  occurrence,  Schmidt  returned  to  his 
home,  and,  presumably  acting  upon  information  communicated  to 
him  by  his  wife,  went  with  Nicholas  Hanson,  president  of  the  sec- 
tion of  the  endowment  rank  in  question,  to  Stumph's  office  for  the 
purpose  of  taking  measures  for  his  re-instatement  in  the  position 
from  which  he  had  been  suspended,  but  did  not  succeed  in  being  so 
re-instated. 

At  the  trial  the  controlling  question  became,  and  was,  whether 
Schmidt  had  received  notice  of  assessment  No.  8,  which  he  had  failed 
to  pay  within  the  time  required.     Stumph  testified  that  he  had 
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either  on  the  20th  or  2l8t  day  of  June,  1879,  deposited  in  the  post 
office  at  Indianapolis,  properly  addressed  to  Schmidt  at  his  partica- 
lar  place  of  residence,  a  postal  card  containing  notice  of  the  assess- 
ment in  controversy. 

Mrs.  Schmidt  in  her  testimony,  daimed  that  owing  to  her  hus- 
band's Tezy  bad  health,  she  had  attended  to,  and  had  principal 
charge  of,  nearly  aQ  his  business  during  the  Summer  of  1879,  includ- 
ing the  reception  of  his  mail  matter,  and  that  neither  she  nor  her 
husband  had  ever  received  any  notice  of  assessment  No.  8.  In  that 
respect  she  was  materially  corroborated  by  her  daughter  Cora,  who 
was  also  a  witness  in  the  cause.  Mrs.  Schmidt  further  claimed  that 
her  attention  had  been  particularly  directed  to  the  matter  of  the 
assessments  against  her  husband,  and  that  she  had  never  heard  of 
the  assessment  known  as  No.  8,  until  she  called  at  the  office  of  the 
supreme  master  of  exchequer  to  pay  assessment  No.  9,  as  herein 
above  stated.  Hanson  was  also  called  as  a  witness  and  counsel  for 
the  defendant  offered  to  show  by  him  that  between  the  twenty-first 
and  twenty-fifth  days  of  August,  1879,  he  accompanied  Schmidt,  the 
decedent,  to  the  office  of  the  supreme  master  of  exchequer  at  the 
time  he  went  to  see  about  getting  re-instated,  and  that  he,  Schmidt, 
there  admitted  in  the  presence  of  Stumph,  that  he  bad  received 
notice  of  assessment  No.  8,  in  contest,  and  that  he  had  not  paid  that 
assessment,  and  that  he  had  been  suspended  for  its  non-payment : 
also  that  for  the  purpose  of  assisting  Schmidt  to  be  re-instated,  he, 
witness,  as  president  of  the  rank  in  which  the  suspension  had 
occurred,  went  with  him  to  the  medical  examiner's  office,  where  he 
submitted  to  an  examination  and  was  rejected. 

But  the  court  excluded  the  evidence  thus  offered  for  the  alleged 
reason  that  no  admission  which  the  decedent  might  have  made  at 
the  time  indicated,  was  admissible  in  abridgment  of  any  right 
which  the  plaintiffii  had  already  acquired  in  the  certificate  in  suit. 

If  this  action  had  been  upon  an  ordinary  life  insurance  policy,  the 
decision  of  the  court  excluding  what  was  proposed  to  be  proven  by 
Hanson  would  have  been  fully  sustained  by  the  authoritie&  The 
F.  M.  Life  Ina  do.  vs.  Applegate,  7  Ohio  St,  292.  The  Southern 
Life  In&  Co.  v&  Booker,  9  Heisk.,  606  ;  Washington  Life  Ins.  Co, 
vs.  Haney,  10  Kansas,  526  ;  Banks  vs.  The  Am.  Mui  life  Ins.  Co., 
27  N.  Y.,  282 ;  Mulliner  vs.  Guardian  Mui  Life  In&  Co.,  1  Thomp- 
son and  Cook  (N.  T.  S.  0.  R),  448  ;  2  Phillips  on  Insurance,  626  ; 
sections  2,068, 2,069  2,060  ;  Pence  vs.  Makepeace,  66  Ind.,  346 ;  Wil- 
bum  vs.  Wilbum,  83  Ind.,  66  ;  Harley  v&  Heist,  86  Ind.,  196. 
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This  is  conceded  by  counsel  for  the  appellant,  but  it  is  insisted 
that  the  provision  in  the  certificate  before  ns,  authorizing  Schmidt  to 
make  a  different  disposition  of  the  proceeds  by  will  or  otherwise, 
takes  it  out  of  the  rule  applicable  to  ordinary  life  insurance  policies 
recognized  as  aboye,  and  requires  us  to  consider  Schmidt  as  having 
been  the  real  owner  of  the  certificate  until  the  time  of  his  death  : 
that  Schmidt  being  thus  the  real  owner  of  the  certificate,  at  the  time 
fixed  in  the  offered  evidence,  it  was  competent  lo  prove  admissions 
made  by  him  affecting  its  validity  as  a  chose  in  action.  The  oases 
of  Dorian  vs.  Central  Yerein,  7  Daly,  168;  Richmond  vs.  Johnson, 
26  Minn.,  447;  Swifts  vs.  R  P.  and  F.  C.  Benefit  Associa- 
tion, 96  Dl.,  309 ;  BaJlou  vs.  Gile,  50  Wia,  614  ;  Hutson  va  Merri- 
field,  51  Ind.,  24,  and  others,  are  cited  as  in  principle  sustaining  this 
position. 

But  the  precise  point  involved  here  was  not  ruled  upon  in  any  of 
those  cases,  and  the  facts  in  all  of  them  were  so  essentially  different 
from  the  &cts  upon  which  this  case  rests,  as  to  render  them  practi- 
cally valueless  as  precedents  upon  the  question  under  discussion. 

From  the  time  of  the  insurance  of  the  certificate  until  Sdmiidt's 
death,  Mrs.  Schmidt  and  her  co-appellees  (she  legal,  and  they 
equitable)  were  in  legal  contemplation,  the  owners  of  it,  subject  only  to 
the  right  of  Schmidt  to  ultimately  substitute  other  beneficiaries,  by 
will,  or  in  such  other  manner  as  the  rules  and  regulations  of  the 
order  might  permit 

But  this  right  to  ultimately  substitute  other  beneficiaries  did  n^t 
empower  Schmidt  to  destroy  the  value  of  the  certificate  in  the  hands 
of  the  appellees  by  merely  hearsay  or  irrelevant  admissions  concern- 
ing matters  in  issue  between  other  parties.  Schmidt  having  never 
exercised  the  right  of  substitution  reserved  to  him,  we  are  justified 
in  assuming  that  he  never  intended  to  exercise  it,  and  that,  as 
between  the  appellees  and  the  order,  the  former  have  been  the 
absolute  owners  of  the  certificate  ever  since  it  was  issued.  We  are 
consequently  unable  to  hold  that  the  alleged  admissions  of  Schmidt 
to  Hanson,  in  the  presence  of  Stumph,  were  any  more  admissible  as 
evidence  in  the  case  in  hearing  than  they  would  have  been  in  an 
action  upon  a  life  insunmce  policy  issued  in  the  usual  form.  It  is 
further  insisted  that  the  excluded  evidence  ought  in  any  event  to 
to  have  been  admitted  as  a  part  of  the  res  gestae,  and  that  for  that 
reason,  if  for  no  other,  the  court  erred  in  its  exdusicm. 

In  response  to  this  claim  it  is  sufficient  to  say  that  at  the  time 
Schmidt  visited  Stumph's  office  in  company  with  Hanson,  the  appel- 
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lant  had  ceased  to  recognize  him  as  a  member  of  its  endowment 
rank,  and  had  declined  to  accept  payment  of  assessments  No.  8,  as 
well  as  No.  9,  made  against  him,  upon  the  theory  that  the  certificate 
of  his  membership  held  by  Mrs.  Schmidt  had  become  inoperatiTe 
and  Yoid  as  an  obligation  resting  upon  the  order.  Whatever,  there^ 
fore  Schmidt  may  have  said  in  connection  with  his  application  for 
reinstatement  in  his  former  position,  was  said  in  connection  with^ 
and  as  part  of  a  new  transaction,  and  hence  was  as  to  such  new 
transaction  only  a  part  of  the  res  gestse. 

The  admissions  of  Schmidt  sought  to  be  introduced  in  evidence 
were  in  consequence  not  competent  as  a  part  of  res  gestae  in  connec- 
tion with  the  non-payment  of  assessment  No.  8,  to  which  the  appel-> 
lant  designed  such  admissions  should  apply. 

In  action  upon  life  policies  or  certificates  of  membership  issued 
by  mutual  societies  designed  to  secure  the  payment  of  money  to 
those  dependent  upon  its  members  after  the  death  of  such  members, 
courts  should  construe  the  roles  and  regulations  of  such  societies 
liberally  to  effect  the  benevolent  objects  of  their  organizations,  and 
that  doctrine  of  construction  is  applicable  generally  to  rulings  on 
questions  of  evidence  as  well  as  in  other  respects.  Ballou  vs.  Oile, 
supra  ;  Edmans  vs.  Mut.  Ins.  Co  of  the  Order  of  Herman's  Sons  of 
Wisconsiii,  44  Wisconsin,  376.  Other  questions  were  reserved  at  the 
trial  and  argued  here,  but  what  we  have  said  practically  disposes  of 
all'remaining  questions  adversely  to  the  appellant. 

The  judgment  below  at  general  term  is  a£Srmed  with  costs. 


Digitized  by  VjOOQIC 


130  Seport  </  Decmcms.  [Feb., 


SUPREME  COURT  OP  ALABAMA. 
Dboebebkr  Tebm,  1883. 


From  Barhow  CircuU  Court 


MOBILE   LIFE   INS.   CO. 

vs. 
WILLIAM    H.    PBUETT.* 

Snits  against  a  corporation,  foreign  or  domestic,  may  be  maintained  when  in 
its  nature  the  cause  of  action  is  transitory,  founded  upon  a  matter  or  trans- 
action ifr'hich  might  have  taken  place  anywhere,  in  any  county  in  which 
the  company  transacts  business  by  agents,  without  re^anl  to  its  proprie 
torship  of  real  estate,  or  its  principal  place  of  doing  business. 

In  insurance  contracts,  the  time  of  payment  is  material,  is  of  the  essence  of 
the  contract,  and  non-payment  at  the  day  appointed  involves  absolute  for- 
feiture of  the  policy. 

Where  premiums  are  not  payable  at  stated  times,  but  on  the  demand  o^  the 
company,  the  assured  is  not  bound  to  take  notice  when  the  payment  is 
payable,  but  can  await  notice  of  that  fact  from  the  insurer ;  and  where  the 
place  of  payment  is  not  that  appointed  in  the  policy,  but  is  transferred  to  a 
point  at  or  near  the  domicile  of  the  assured,  payment  of  the  premium  may 
be  made  to  an  a^ent,  upon  any  receipt  the  assured  chooses  to  take,  though 
he  does  not  obtain  a  receipt  signed  by  either  of  the  designated  officers  of 
the  company. 

Where  a  contract  is  reduced  to  writing,  the  written  memorial  becomes  the 
sole  expositor  of  its  terms ;  all  antecedent  negotiations,  agreements  or  un- 
derstandings, are  merged  in  it,  and  to  vary  or  contradict  it,  evidence  of 
them  is  not  admissible,  unless  it  be  clearly  shown  that  a  party  was  by  fraud 
induced  to  enter  into  the  contract^  or  that  by  mistake  the  intention  of  the 
parties  is  not  expressed,  and  a  policy  of  life  insurance  is  within  this  con- 
servative principle. 

A  receipt  of  a  premium,  after  a  breach  of  the  condition  for  its  payment  has  oc- 
currod,  is  doubtless  a  waiver  of  the  forfeiture,  but  the  payment  must  be 
made  to  the  insurer,  or  to  an  agent  having  authority  to  receive  it,  and  it 
must  be  made  fairly  and  honestly,  without  any  misrepresentation  or  con- 

*  From  Alabama  Law  Journal, 
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cealment  of  material  facts  kuown  to  the  party  making  the  payment,  of 
w  hich  the  insurer  cannot  reasonably  be  presumed  to  have  knowledge. 

Bbicesll,  C.  J. 
The  demurrers  to  the  pleas  in  abatement  were  properly  sus- 
tained. A  suit  against  a  corporation,  foreign  or  domestic,  may  bo 
maintained,  when  in  its  nature  the  cause  of  action  is  transitory, 
founded  upon  a  matter  or  transaction  whioh  might  have  taken  place 
anywhere,  in  any  county  in  which  the  corporation  transacts  business 
by  agents,  without  regard  to  its  proprietorship  of  real  estate,  or  its 
principal  place  of  doing  business.  Pamph.  Acts,  1878-79,  p.  197  ; 
Home  Protection  Ina  Go.  vs.  Richards,  MSS. 

The  policy  of  life  assurance  upon  which  the  action  is  founded, 
**  is  not  an  assurance  for  a  single  year,  with  a  privilege  of  renewal 
from  year  to  year  by  paying  the  annual  premium,  but  it  is  an  entire 
contract  of  assurance  for  life,  subject  to  discontinuance  and  forfeit- 
ure for  non-payment  of  any  of  the  stipulated  premiums.  Such  is 
the  form  of  the  contract,  and  such  is  its  character."  New  York  Life 
In&  Co.  Ts.  Statham,  93  U.  S.,  24.  Speaking  of  a  similar  policy,  it 
was  said  in  Brooklyn  Life  Ins.  Co.  vs.  Bledsoe,  52  Ala.,  561  :  "  The 
policy  by  its  terms  is  forfeitable,  is  to  cease  and  determiue,  and  the 
insurer  to  be  freed  from  all  liability,  if  the  annual  premiums  were  not 
paid  when  they  became  due  and  payable.  The  continuance  of  the 
policy  as  a  contract — ^its  life — depended  on  the  prompt  payment  of 
the  premiums.  The  payment  was  manifestly  the  condition  precedent, 
on  which  the  parties  respectively  stipulated  for  its  continuance,  and 
on  the  nou-performance  of  which  they  assented  to  its  extinction." 
'  There  are  many  authorities  holding  that  by  the  payment  of  the  first . 
premium  an  insurance  for  one  year  is  obtained,  with  a  right  to  its 
continuance  from  year  to  year  during  Ufe  upon  the  payment  of  the 
stipulated  premium.  The  subsequent  payments  rest  in  the  option  of 
tiie  assured,  and  ''  payment  ad  diem  is,  therefore,  a  condition  prece- 
dent to  continuous  liability  of  the  insurers."  In  the  case  first  re- 
ferred to,  and  in  subsequent  cases,  the  Supreme  Court  of  the  United 
States  have  rejected  the  theory  that  the  condition  is  precedent,  de- 
claring it  subsequent,  and  we  prefer  to  follow  its  decisions  upon  this 
point  All  the  authorities  agree  that  the  time  of  payment  is  mate- 
rial, is  of  the  essence  of  the  contract,  and  non-payment  at  the  day 
appointed  involves  absolute  forfeiture,  when,  as  in  the  present  case, 
such  are  the  express  terms  of  the  contract.  New  York  Life  Ins.  Co. 
va  Statham,  supra.    The  stipulation  of  the  policy  is  not  only  for  the 
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payment  of  the  premiums  at  times  stated,  but  the  place  of  payment 
(the  office  of  the  company  in  the  city  of  Mobile),  is  appointed,  unless 
payment  is  made  to  an  agent  of  the  company,  producing  a  receipt 
signed  by  the  president,  yice-president  or  secretary.  The  verbal 
agreement  of  which  the  circuit  court  received  evidence,  made  with 
Fowler,  the  agent  of  the  company  soliciting  the  insurance,  throu^ 
whom  the  application  for  the  policy  was  forwarded,  is  in  direct  vio- 
lation and  contradiction  of  these  clearly  expressed  terms  of  the  pol- 
icy, and  if  it  is  of  validity,  changes  the  legal  effect  of  the  contract, 
apd  the  duties  and  obligations  of  the  insurer  and  the  assured.  The 
premiums  are  not  payable  at  stated  times,  but  on  the  demand  of  the 
03mpany  ;  the  assured  is  not  bound  to  take  notice  when  the  premium 
is  payable,  but  can  await  notice  of  the  fact  from  the  insurer.  The 
place  of  payment  is  not  that  appointed  in  the  policy,  but  is  trans- 
ferred to  a  point  at  or  near  the  domicile  of  the  assured  ;  and  pay- 
ment may  be  made  to  an  agent  upon  any  receipt  the  assured  chooses 
to  take,  though  he  does  not  obtain  a  receipt  signed  by  either  of  the 
designated  officers  of  the  company. 

When  a  contract  is  reduced  to  writing,  the  written  memorial  be- 
comes the  sole  expositor  of  its  terms ;  all  antecedent  negotiations^ 
agreements  or  understandings  are  merged  in  it,  and  to  vary  or  con- 
tradict it,  evidence  of  them  is  not  admissible,  unless  it  be  clearly 
shown  that  a  party  was  by  fraud  induced  to  enter  into  the  contract, 
or  that  by  mistake  the  intention  of  the  parties  is  not  expressed. 
Mead  vs.  Steger,  6  Port,  489  ;  Paysant  vs.  Ware,  1  Ala.,  160  ;  Hair 
vs.  La  Brouse,  10  Ala.,  548.  A  policy  of  life  insurance  is  within  the 
influence  and  operation  of  this  conservative  principle,  and  the  pre- 
sumption is  conclusive  that  in  it  all  prior  verbal  negotiations  or  agree- 
ments, or  arrangements  are  merged.  It  is  usually  prepared  with 
much  care,  for  the  purpose  of  embodying  the  entire  agreement  of 
the  parties — to  withdraw  from  the  uncertainty  of  parol  evidence  all 
the  terms  and  conditions  of  the  contract,  and  the  rights,  duties  and 
obligations  of  the  respective  parties,  that  future  controversy  may  be 
avoided.  The  amount  of  the  premium,  when  and  where  it  is  paya- 
ble, the  consequence  of  de&ult  in  payment,  the  event  upon  which 
the  principal  sum  is  payable,  and  its  amount,  are  all  expressed 
clearly  in  Uie  policy.  It  was  issued  after  the  verbal  agreement  of 
which  evidence  was  received,  and  was,  without  objection,  accepted 
and  retained  by  the  assured.  The  most  painful  uncertainty  would 
attend  such  contracts,  if  it  was  not  taken  and  accepted  as  tBe  entire 
engagement  of  the  parties,  and  all  mere  patrol  evidence  of  prior 
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agreements  or  negotiations,  was  not  excluded.  Ins.  Co.  ys.  Mowry, 
96  U.  S.,  547  ;  Thompson  vs.  Ins.  Co.,  104  U.  S.,  259.  The  evidence 
of  the  parol  agreement  imputed  to  the  agent  Fowler,  before  the  is- 
sue and  delivery  of  the  policy,  ought  to  have  been  excluded. 

A  contract  in  writing  cainot  be  varied  or  contradicted  by  evidence 
of  prior  or  contemporaneous  inconsistent  verbal  agreements,  but  it 
may  by  parol  agreements  made  subsequentiy  be  rescinded  or  modi- 
fied, and  to  support  the  rescission  or  modification,  no  other  consid* 
eration  is  necessary  than  the  mutual  agreement  of  the  parties.  The 
condition  for  the  payment  of  the  premiums  at  the  times  stated,  and 
the  place  appointed,  was  inserted  for  the  benefit  of  the  company, 
and  if  a  breach  of  the  condition  occurred,  upon  its  election  it  de- 
pended whether  advantage  of  it  would  be  taken,  or  whether  it 
would  be  waived.  Or,  before  forfeiture,  by  a  new  agreement,  ex- 
press or  implied,  payment  at  the  time  and  place  fixed  could  be 
waived  or  dispensed  with,  and  some  other  mode  of  payment  substi- 
tuted. There  is  often  much  of  difficulty  in  the  absence  of  written 
evidence  of  a  new  agreement ;  when  the  agreement  is  to  be  inferred 
or  implied  from  circumstances  ;  or  dispensing  or  waiving  a  forfeit- 
ure, is  matter  of  deduction  from  the  acts  or  declarations  of  the  par* 
ties;  in  determining  whether  there  has  been  a  new  agreement  made, 
or  there  has  been  a  dispensation  or  waiver  of  the  forfeiture  because 
of  the  failure  to  comply  strictiy  with  the  requirements  of  the  pol- 
icy. The  true  test  is,  whether  by  the  course  of  dealing  with  the 
accused,  or  bj  his  acts  or  declarations,  or  by  the  acts  or  declarations 
of  his  authorized  agents,  the  insurer  has  induced  the  honest  belief 
in  the  mind  of  the  assured,  that  the  terms  and  conditions  of  the 
policy  providing  for  a  forfeiture  if  payment  of  the  premiums  is  not 
made  at  the  time  and  in  the  manner  appointed,  will  not  be  enforced ; 
but  tiiat  payment  will  be  accepted,  if  made  at  another  time  or  in 
another  manner.  Having  induced  such  belief,  if  the  assured  in 
good  faith  relies  upon  it,  intending  to  make  payment  in  accordance 
with  it^  justice  and  morals  forbid  that  the  insurer  should  take  ad- 
vantage of  a  forfeiture  that  would  not  have  occurred  if  he  had  not 
induced  it  Ins.  Co.  vs.  Wolfl^  95  U.  S.,  326  ;  Thompson  vs.  Ins. 
Co.,  104  U.  S.,  252  ;  Ins.  Co.  vs.  Norton,  95  T.  S.,  234  ;  Ins.  Co.  va 
Mowry,  ib.,  544  ;  Ins.  Co.  vs.  Eggleston,  ib.,  572  ;  Phoenix  Ins.  Co. 
v&  Doster,  106  XT-  S.,  30.  Excluding  from  consideration  as  we  must, 
the  antecedent  verbal  agreement,  imputed  to  the  agent  Fowler,  and 
no  fact  or  circumstance  is  shown  calculated  to  induce  in  the  minds 
of  the  assured  a  reasonable  belief  that  payment  of  the  premiums  in 
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EBj  other  mode,  or  at  any  other  time,  than  that  stated  in  the  policy, 
would  be  accepted  by  the  company.  The  acceptance  of  a  note  for 
the  first  premium,  the  subsequent  extension  of  the  day  of  its  pay* 
ment,  was  an  arrang'ement  in  reference  to  that  premium  only,  and 
unless  a  similar  note  had  been  taken  for  a  subsequent  premium,  af- 
forded no  room  for  a  belief  that  a  like  indulgence  would  be  given  as 
ta  the  payment  of  such  premium. 

A  receipt  of  a  premium  after  a  breach  of  the  condition  for  its  pay- 
ment has  occurred,  is  doubtless  a  waiver  of  the  forfeiture.  The 
payment  must,  however,  be  made  to  the  insurer,  or  to  an  agent  hav- 
ing authority  to  receive  it.  And  it  must  be  made  fairly  and  hon- 
estly ;  there  must  be  no  misrepresentation  or  concealment  of 
material  facts  known  to  the  party  m:king  the  payment,  of  which 
the  insurer  cannot  reasonably  be  presumed  to  have  knowledge. 
Passing  all  consideration  of  the  fact  that  there  is  not  probably  legi- 
timate evidence  that  Jemigan  had  authority  to  receive  payments  of 
past  due  premiums,  waiving  consequent  forfeitures,  the  payment 
made  to  him  was  subsequent  to  the  death  of  Mrs*  Pruett,  and  after 
the  assured  had  been  informed  that  the  policy  was  forfeited  by  the 
failure  to  pay  the  premiums  according  to  its  terms.  This  fact,  and 
the  death  of  Mrs.  Pruett,  were  not  communicated  to  Jernigan  when 
he  received  the  premium.  It  is  not  too  much,  probably,  to  say  the 
inference  is  irresistible,  that  they  were  purposely  concealed  from 
him.  When  the  death  of  the  assured  occurs,  after  a  failure  to  pay  a 
premium  according  to  the  terms  and  conditions  of  the  policy,  acts  of 
an  agent  of  the  insurer  done  in  ignorance  of  the  death,  which  might 
otherwise  coEstitute  a  waiver  of  the  consequence  resulting  from  the 
failure  to  pay  the  premium,  are  not  of  any  e£feci  Kiss  on  Life 
Ins.,  §  190. 

We  have  not  deemed  it  necessary  to  pass  upon  the  numerous 
questions  arising  from  the  rather  voluminous  pleadings  found  in  the 
record  ;  there  is  no  necessity  for  it,  and  no  practical  benefit  could 
result  from  it.  What  has  been  said  will  enable  the  circuit  court  on 
another  trial,  to  make  a  just  and  legal  disposition  of  the  case. 

Beversed  and  remanded. 
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SUPREME  COURT   OF  CALIFORNIA- 


OLD  HAUCELITO  LAND  AND  DRY  DOCK  CO. 
vs. 

COMMERCIAL  UNION  ASSURANCE  CO.* 

A  general  provision  that  all  disputes  which  may  arise  in  the  exeoution  of  a 
contract  shall  be  decided  by  arbitrators  will  not  be  allowed  to  deprive  the 
courts  of  their  jarisdiction.  Bnt  the  parties  to  a  contract  may  fix  on  any 
mode  they  may  think  fit  to  liquidate  damages,  in  their  own  natnre  unliqai- 
dated,  and  in  such  case  no  recovery  can  be  nad  until  the  prescribed  method 
has  been  pursued,  or  some  valid  excuse  exists  for  not  pursuing  it. 

A  policy  of  fire  insurance  was  made  subject  to  all  the  conditions  and  stipula- 
tions indorsed  thereon,  one  of  which  was  **  that  in  case  of  difference  of 
opinion  as  to  the  amount  of  loss  or  damage,  such  difference  shall  be  sub- 
mitted to  the  judgment  of  two  disinterested  and  competent  men  *  *  * 
whose  award  shall  be  conclusive  and  binding  on  both  parties ;"  Held,  That 
the  submi8«<ion  to  arbitration  or  a  fair  effort  on  the  part  of  the  insured  to 
obtain  it,  was  a  condition  precedent  to  his  right  to  bring  an  action  to 
recover  his  loss,  where  the  amount  thereof  was  in  dispute  between  him  and 
the  insurer. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  the  defendant,  and 
from  an  order  denying  the  plaintiff  a  new  triaL  The  opinion  states 
thefiids. 

P.  G.  Galkw,  for  the  Appellant 
T.  C.  Van  Ness,  for  the  Respondent. 

McElNBTBT,  J. 

The  defendant,  an  English  insurance  company,  insured  plaintiff 
upon  a  certain  biulding  in  Marin  County,  in  a  sum  not  to  exceed 
one  thousand  five  hundred  dollars,  and  received  the  premium.  The 
building  was  destroyed  by  fire. 

*  Opinion  filed  DeoemlMr  10,  1884.    Frinn  We*t  CouMt  Bejorier. 


Digitized  by  VjOOQ IC 


186  Rq^t  of  DedsioM.  IFeb., 

The  policy  of  insurance  provided :  "The  capital  stock  and  fond 
of  the  company  shall  be  subject  and  liable  to  pay  to  said  iosured, 
his,  or  her,  or  their  executors  and  administrators^  all  the  damage 
nd  loss  which  the  insured  shall  suffer  by  fire  on  the  property 
hereinbefore  mentioned,  not  exceeding,  on  each  item  respectiTely 
the  sum  hereinbefore  declared  to  be  insured  thereon,  and  not 
exceeding  the  whole  sum  of  fifteen  hundred  dollars,  United  States 
gold  coin,  but  subject  always  to  the  conditions  and  stipulations 
indorsed  hereon,  and  which  constitute  the  basis  of  this  insurance." 

Among  the  conditions  and  stipulations  indorsed  were  the  fol- 
lowing : — 

"  YELL  That  persons  insured  by  this  company  sustaining  any  loss 
or  damage  by  fire,  shall  forthwith  give  notice  of  such  loss,  and  shall, 
within  a  reasonable  time,  render  an  accurate  and  particular  account 
of  their  loss  or  damage  respectively,  as  the  nature  and  circumstances 
of  their  respective  cases  will  admit ;  such  account  of  loss  to  have 
reference  to  the  value  of  the  property  destroyed  or  damaged,  imme- 
diately before  such  fire,  and  shall  verify  the  same  by  solemn  declara- 
tion or  affirmation,  before  a  justice  of  the  peace,  and  shall  produce 
such  other  evidence  as  the  directors  of  their  agent  may  reasonably 
require  ;  and  until  such  declaration  or  affirmation,  account  and  evi- 
dence are  produced,  the  amount  of  such  loss  or  any  part  thereof, 
shall  not  be  payable  or  recoverable.  And  if  there  appear  any  fraud 
or  false  declaration,  or  that  the  fire  shall  have  happened  by  the  pro- 
curement or  willful  act,  means  or  connivance  of  the  insured  or 
claimants,  he,  she  or  they  shall  be  excluded  from  all  benefit  under 
this  policy. 

**  IX.  That,  in  every  case  of  loss  or  damage  for  which  the  said 
company  shall  be  liable,  the  same,  on  being  duly  proved,  and  the 
accounts  adjusted,  shall  either  be  paid  immediately,  or  the  company 
shall  have  the  option,  where  the  insurance  may  be  on  goods»  to 
supply  the  insured  with  the  like  quantity  of  goods  of  the  same  sort 
and  kind,  and  of  equal  value  and  goodness  with  those  destroyed  or 
damaged  by  fire ;  or  where  the  insurance  may  be  on  houses  and 
buildings,  the  said  company  shall  have  the  option,  with  all  con- 
venient speed,  to  rebuild,  or  repair,  and  re-instate  the  same,  and  put 
them  into  as  good  and  substantial  condition  as  they  were  in  at  the 
time  when  such  fire  happened. 

"  X.  That,  in  case  of  difference  of  opinion  as  to  the  amount  of 
loss  or  damage,  such  difference  shall  be  submitted  to  the  judgment 
of  two  disinterested  aad  competent  men,  mutually  chosen  (who,  in 
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oaee  of  disagreement  shall  select  a  third),  whose  award  shall  be  con- 
dnsiye  and  binding  on  the  parties." 

The  plaintiff  in  its  complaint,  after  stating  facts  showing  that  a 
difTerence  arose  as  the  amount  of  loss,  adds  : — 

''That  the  plaintiff  thereupon,  and  on  request  of  defendant,  chose 
one  S.  M.  Hill,  and  the  defendant  chose  one  A.  A.  Snyder,  to  whose 
judgment  the  plaintiff  and  defendant  mutually  submitted  all  differ- 
ences of  opinion  between  the  plaintiff  and  defendant^  resulting  from 
or  growing  out  of  said  loss,  and  all  difference  of  opinion  as  to  the 
amount  of  said  loss,  and  said  plaintiff  notified  said  HiU  to  arbitrate 
said  amount  of  loss.  That  said  Hill  and  Snyder  met  to  arbitrate 
said  amount,  but  failed  to  agree  upon  the  amount  of  said  loss  or  any 
amount  as  due  from  defendant  to  plaintiff  by  reason  of  said  loss,  and 
fiuled  to  adjudicate  upon  any  differences  between  plaintiff  and 
defendant  growing  out  of  said  loss — and  failed  to  select  a  third  per- 
son as  provided  in  section  X.  of  the  conditions,  annexed  to  the  policy 
of  insurance,  to  assist  in  determining  said  amount,  and  faUed  to 
make  any  award ;  and  thereupon  said  plaintiff,  after  waiting  a  rea- 
sonable time,  withdrew  from  said  arbitration  and  notified  the 
defendant  that  it  had  so  withdrawn,  prior  to  the  commencement  of 
this  action,  and  no  award  has  ever  been  made."  The  answer  denies 
these '  averments. 

The  court  below  found  :  "That  no  arbitrators  were  appointed  or 
mutually  chosen  by  the  parties  to  this  action  to  appraise,  at  its  true 
cash  value,  or  at  all,  the  amount  of  loss  or  damage,  and  that  the  dif- 
ference of  opinion  between  plaintiff  and  defendant  had  not  been 
submitted,  as  required  by  the  tenth  condition  of  the  policy.  That 
the  plaintiff  had  at  no  time  offered  to  submit  such  difference  of  opin- 
ion to  arbitration,  or  take  any  steps  to  procure  arbitration  or  award, 
and  that  the  ftdlure  to  submit  such  difference  of  opinion  to  arbitra- 
tion, was  in  no  manner  the  fault  or  result  of  any  action  suffered  or 
taken  by  defendant,  but,  that,  on  the  contraiy,  defendant  had  always 
been  willing  to  submit  such  difference,  etc." 

The  finding  passed  upon  the  issue.  The  complaint  does  not  allege 
that  plaintiff  offered  to  submit^  etc,  and  that  defendant  refused,  but 
on  the  contrary,  that  the  parties  did  select  arbitrators.  If,  however, 
the  averments  could  be  construed  as  averments  that  plaintiff  had 
sought  to  have  the  matter,  as  to  amount  of  loss,  submitted,  the  court 
found  that  plaintiff  at  no  time  offered  to  submit  it,  or  took  any  steps 
to  procure  such  submission,  etc. 

The  evidence  justified  the  findings  of  the  court 
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The  appellant  contends : — 

First — ^The  agreement  to  submit  the  difference  of  opinion  as  to 
the  amount  of  loss  or  damage  to  the  judgment  of  two  disinter- 
ested men,  etc.,  whose  award  should  be  condusiye  and  binding 
(in  the  absence  of  an  agreement  that  the  arbitrators  shall  be  the 
ezdusiye  and  only  tribunal  to  which  the  parties  wiU  appeal)  does 
not  debar  the  aggrieyed  party  from  appealing  to  the  courts. 

Second — The  promise  of  defendant  being  to  pay  damages  in- 
curred by  fire — ^not  an  award — its  contract  is  broken  by  its  failure 
to  pay  such  damages. 

It  is  well  settled  that  a  general  proyision  that  all  disputes  which 
may  arise  in  the  execution  of  a  contract  shall  be  decided  by 
afbtrators,  will  not  be  allowed  to  depriye  the  courts  of  their  juria- 
diotion.  But  the  parties  to  a  contract  may  fix^  on  any  mode  they 
think  fit  to  liquidate  damages,  in  their  own  nature  unliquidated, 
and,  in  such  case,  no  recoyery  can  be  had  until  the  prescribed 
method  has  been  pursued,  or  some  yalid  excuse  exists  for  not 
pursuing  it.  In  the  case  now  here  if  the  parties  made  the  sub- 
mission to  arbitration  a  condition  precedent  to  the  right  to  bring 
an  action  on  the  policy,  the  judgment  should  be  affirmed. 

In  Elliott  ys.  Koval  Exchange  Insurance  Company,  2  Excheq. 
L.  R.,  241,  the  form  of  the  policy  was  a  coyenant  by  the  defend- 
ants that  their  capital  stock,  etc.,  should  be  subject  to  make  good 
the  plaintiff's  loss,  not  exceeding  two  thousand  two  hundred  pounds 
sterling,  "  according  to  the  exact  tenor  of  the  articles  hereunto 
subjoined."  One  of  the  articles  subjoined  was :  "  All  persons 
assured  by  this  corporation  are  upon  any  loss  or  damage  by  fire, 
forthwith  to  giye  notice  ihereof  to  the  office  in  London,  or  to  the 
known  agents  of  the  said  corporation,  and  within  fifteen  days  after 
such  fire,  deliyer  as  particular  an  account  of  their  loss  or  damage  . 
as  the  nature  of  the  case  may  admits  and  make  proof  of  the  same 
by  their  oath  or  affirmation,  and  that  of  their  domestics  or  seryants, 
and  by  their  books  of  accounts,  or  such  other  proper  youchers  as 
may  be  required ;  which  loss  or  damage^  after  the  same  shall  be 
adjusted,  shall  immediately  be  paid  in  money  by  the  said  corpora- 
tion without  any  deduction  ;  or  they  shall  at  their  option  forthwith 
proyide  or  supply  the  assured  with  the  like  quantity  and  quality 
of  goods  with  those  burnt  or  damaged  by  fire  ;  or  at  the  expiration 
of  sixty  days  after  notice  of  the  said  fire,  they  shall  expend  in 
rebuilding  or  repairing  any  building  damaged  or  destroyed  by 
fire  the   sum   assured  thereon,  under  the   direction  of .  able  and 
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experienced  workmen,  if  the  loss  and  dam^e  shall,  in  their  opinion, 
amount  thereto.  In  case  any  difference  shall  arise  touching  any 
loss  or  damage,  such  difference  shall  be  submitted  to  the  judg- 
ment and  determination  of  arbitrators  indifferently  chosen,  whose 
award  in  writing  shall  be  conclusiye  and  binding  on  all  parties  ;  but 
if  there  shall  appear  any  fraud  or  false  swearing,  the  claimant  shall 
forfeit  all  benefit  of  claim/' 

In  that  case  it  was  urged  by  counsel,  as  is  contended  here,  that 
the  proTision  as  to  arbitration  was  no  bar  to  the  action,  but  at  most 
a  collateral  coyenant,  on  which,  if  broken,  suit  could  be  brought. 
It  was  admitted  that  that  question  in  such  cases— as  held  in  ^cott 
YS.  Avery,  5  H.  L.  C,  811,  and  Horton  vs.  Sayer,  4  H.  &  N^  643 — ^is 
whether  the  provision  is  a  condition  precedent  to  the  right  of  pay- 
ment, or  is  only  a  collateral  covenant  The  court  held  that  resort 
must  be  had  to  the  mode  of  adjustment  by  arbitration  before  suit 
could  be  brought.  Kelly,  C.  B.,  said  :  "  It  appears  to  me  that  to 
decide  to  the  contrary  would  be  to  disregard  entirely  the  obvious 
intentions  of  the  parties,  expressed  in  words,  which  state  emphati- 
cally that  before  the  loss  is  paid  its  amount  shall  be  adjusted." 
And  the  same  learned  judge  thus  deduces,  from  the  cases  called  to 
his  attention,  a  general  rule  :  "The  fair  resul!  of  the  authorities  is, 
that  if  the  contract  is  in  such  terms  that  a  reference  to  a  third  per- 
son is  a  condition  precedent  to  the  right  of  the  party  to  maintain  an 
action,  then  he  is  not  entitled  to  maintain  it  until  that  condition  is 
complied  with  ;  but  if,  on  the  other  hand,  the  contract  is  to  pay  the 
loss,  with  a  subsequent  contract  to  refer  the  question  to  arbitration* 
contained  in  a  distinct  clause  collateral  to  the  other,  then  that  con- 
tract for  reference  shall  not  oust  the  jurisdiction  of  the  courts." 

Martin  B.  and  Pigott  B.  agreed  with  the  chief  baron,  Bramwell 
B.  differed  as  to  the  application  of  the  rules  to  the  case  before  the 
court 

In  Scott  vs.  Avery  (where  Mr.  Bi*amwell,  as  counsel,  argued  in 
favor  of  the  conclusion  reached  by  the  House  of  Lords),  the  words 
in  the  contract  were  "  the  sum  to  be  paid  by  this  association  to  any 
suffering  member  shall  in  the  first  instance  be  ascertained  by  the 
committee."  In  EUiott  vs.  B.  E.  Ins.  Co.  they  were  that  the  loss 
"  after  the  same  shall  be  adjusted,  shall  immediately  be  paid."  In 
the  former  case  the  House  of  Lords  held  that  the  ascertainment  of 
the  loss  by  the  committee  or  by  arbitration  was  a  condition  pre- 
cedent, and  that  without  such  ascertainment  the  plaintiff  had  no 
cause  of  action:    In  the  latter  case  the  court  could  not  see  any  dis- 
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tinction  which  would  justify  them  in  holding  that  the  adjustment  of 
the  loss,  as  provided  in  the  articles,  was  not  a  condition  precedent 

In  the  case  at  bar,  by  express  proyision  of  the  policy,  the  defend- 
ant s  stock  and  funds  are  made  liable,  *'  subject  always  to  the  con- 
ditions, and  stipulations  indorsed  hereon,"  etc.  Referring  to  the 
conditions  and  stipulations,  which  qualify  the  general  promise  to 
pay  in  case  of  loss,  we  find  :  The  defendant  was  not  bound  to  pay 
until  the  declaration  or  affirmation,  account  and  eyidence  therein 
provided  for  should  be  produced.  That  on  proof  of  loss  and  adjust- 
ment of  accounts,  the  company  was  bound  to  pay  immediately,  or,  at 
its  option,  to  rebuild  ;  and  that  in  case  of  difference  of  opinion  as  to 
the  amount  of  loss  or  damage,  such  difference  should  be  submitted 
to  the  judgment  of  two  disinterested  and  competent  men,  mutually 
chosen,  etc 

We  think  the  language  of  the  stipulations  brings  this  case  within 
the  principle  laid  down  in  the  English  case  above  referred  to  ;  that 
it  is  the  dear  meaning  of  the  contract,  that  if  the  amount  of  Iohs 
cannot  otherwise  be  adjusted  to  the  satisfaction  of  the  parties,  it 
shall  be  adjusted  by  the  mode  of  arbitration  therein  prescribed,  and 
that  until  such  adjustment,  or  a  fair  effort  on  the  part  of  the  insured 
to  obtain  it,  no  cause  of  action  arose* 

The  rule  as  to  the  int-erpretation  of  contracts  involving  the  ques- 
tion above  considered,  is  clearly  laid  down  in  Holmes  vs.  Richeti 
56  OaL,  807. 

Judgment  and  order  affirmed. 
BosB,  J.y  and  MoErb,  J.,  concatred. 
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UNITED  STATES  CIRCUIT  COURT  OF  COLORADO. 


EDWARD  A  SPERRY  bt  al. 

vs. 
INS.  CO.  OF  N.  A. 

Tlie  policy  was  on  goods  on  "  grade  floor  of  the  two-story,  frame,  shingle-roof 
building,  situate,  &g.  On  a  lot  adjoining,  and  distant  a  few  feet,  was  a  one- 
story  building  nsed  as  a  storehouse,  and  connected  with  the  first  by  a 
covered  passageway  in  the  rear. 

Heldj  That  the  keeping  of  prohibited  articles  in  the  storeroom  was  not  a 
violation  of  the  policy  provision  against  their  storage  in  any  building  in 
which  was  the  insured  stock. 

HMf  That  the  storage  was  not  a  change  increasing  the  hazard  within  the 
same  premises. 

Hallstt,  J. 
Action  on  a  poKcj  of  insurance  for  $1,000  issued  by  defendant  to 
plaintiff,  of  date  Oct.  24, 1883,  coyering  a  stock  of  goods  **  on  the 
grade  floor  of  the  two-story,  frame,  shingle-roof  building,  situate  on 
the  north  side  of  Main  Street,  east»  of  Custer  Avenue,  in  Garfield, 
Chaffee  County,  Colorado/'  The  goods  were  destroyed  by  fire  Oct 
30, 1883.    Several  defenses  are  set  up  in  the  answer. 

1.  That  the  loss  was  caused  not  by  fire  but  by  an  explosion  of 
some  kind,  for  which  the  defendant  is  not  liable  by  the  terms  of  the 
policy.    This  defense  is  not  supported  by  the  evidence. 

2.  That  a  clause  of  the  policy  prohibited  the  keeping  of  gun- 
powder, giant  powder  or  nitro-glycerine  in  the  premises  where  the 
goods  were  kept ; ''  and  defendant  alleges  that  the  plaintifib  at  the 
time  of  the  alleged  damage,  and  for  a  long  time  prior,  had  de- 
posited and  stored  on  said  premises  and  in  said  building  where  the 
stock  of   goods  insured  was,  large  quantities  of  gunpowder,  giant 
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powder  and  nitro-gljcerine — that  is  to  say,  one  thousand  pounds  of 
each,  without  any  consent  of  the  defendant  so  to  do  expressed  in 
the  body  of  the  policy,  and  without  the  knowledge  and  against 
the  consent  of  the  defendant" 

On  this  point  the  evidence  shows  that  a  one-story  building  on  an 
adjoining  lot,  and  some  three  or  four  feet  from  that  mentioned  in 
the  policy,  was  us  3d  by  plaintiffs  as  a  storehouse. 

A  covered  way  connected  the  two  buildings  at  some  point  towards 
the  rear ;  goods  were  taken  into  the  storehouse  and  put  out  at  times 
through  front  doors  which  opened  on  the  street,  but  in  general  the 
storehouse  was  used  only  in  connection  with  the  building  mentioned 
in  the  policy  through  the  passageway  at  the  rear. 

Of  the  existence  and  use  by  plaintiffs  of  the  building  as  a  store- 
house, its  situation  and  connection  with  the  main  building  in  which 
plaintiffs'  business  was  carried  on,  defendant's  agent  had  notice  at 
and  before  the  time  of  issuing  the  policy — ^but  whether  the  agent 
also  had  notice  that  giant  powder  or  dynamite  was  kept  in  the  store- 
house is  not  dear.  That  substance  was  kept  in  the  building  open  to 
view  and  defendant's  agent  was  in  the  room  ;  nothing  was  said  about 
it,  and  it  may  be  going  too  far  to  assume  that  he  saw  it  and  knew 
what  it  was.  However  that  may  be,  it  is  clear  that  the  storehouse 
was  not  any  part  of  the  premises  covered  by  the  policy  or  within 
the  prohibition  of  the  policy  as  to  keeping  explosive  substances. 
The  prohibitory  clause  reads  as  follows  :  "Gunpowder,  Fireworks, 
Nitro-glycerine,  Phosphorus,  Naphtha,  Benzole,  Benzine,  Benzine 
Varnish,  Camphene,  Spirit  gas.  Gasoline,  Phosgene  or  Burning-fluid, 
or  any  similar  inflammable  fluid  are  positively  prohibited  from  being 
deposited,  stored,  kept  or  used  in  any  building  on  which,  or  on  the 
contents  of  which,  there  is  any  insurance  under  this  policy  unless 
by  special  consent  expressed  in  the  body  of  the  policy,  naming  each 
article  specificaDy — otherwise  the  insurance  by  this  policy  shall  be 
void."  It  refers  only  to  the  building  in  which  the  goods  were 
stored  on  which  insurance  was  given,  and  does  not  in  any  way  refer 
to  the  storehouse  or  anything  in  it.  In  this  clause  plaintiffs  were 
not  limited  in  the  use  of  the  storehouse  or  any  other  building  ex- 
copting  that  in  which  the  goods  covered  by  the  policy  were  kept. 
Therefore  the  defense  that  such  articles  were  kept  in  the  premises 
mentioned  in  the  policy  is  not  made  out. 

3.  Another  clause  of  the  policy  on  which  defendant  relies  is  as 
follows  :  "  And  if  the  assured  shall,  in  such  application,  survey  or 
plan,  or  in  any  statement  or  descriptinn,  written  or  oral,  make  any 
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misrepresenUttion  as  to  the  chaxacter,  condition,  situation,  yalue  or 
ownership  of  said  property,  or  as  to  the  occupancy  of  the  premises 
or  the  exposures  thereto,  or  any  other  misrepresentation  whatever, 
or  foil  to  make  known  every  fact  material  to  the  risk,  including  the 
amount  of  incumbrance  on  said  property,  if  any,  thia  policy  shall  be 
void.  The  procuring  of  insurance  on  said  property  for  more  than 
its  cash  value,  or  the  having  of  other  insurance  thereon,  or  any  part 
thereof,  valid  or  invalid,  prior  or  subsequent,  not  made  known  to  this 
company  and  consented  to  hereon  ;  or  any  change  increasing  liie 
hazard,  either  within  the  premises  or  adjacent  thereto,  within  the 
control  of,  or  known  to  the  assured,  and  not  reported  to  this  com- 
pany and  agreed  to  by  entry  in  due  form  in  the  body  hereof,  will 
render  this  policy  null  and  void*" 

It  is  alleged  that  plaintiff  kept  and  stored  "in  the  same  building 
and  on  the  same  premises  with  the  stock  of  goods  insured,"  gun- 
powder, giant  powder  and  nitro-glycerine  in  violation  of  this  clause. 

As  has  been  stated  already,  the  giant  powder  was  in  the  store- 
house and  not  as  alleged  ''  in  the  same  building  and  on  the  same 
premises  with  the  stock  of  goods  insured."  Therefore  that  defense 
is  not  made  out. 

4.  Referring  to  that  part  of  the  clause  last  mentioned  which  for- 
bids any  change  increasing  the  hazard,  it  is  averred  that  plaint- 
iffs "  did  make  a  change  increasing  the  hazard  within  the  premises  and 
building  in  which  was  the  stock  of  goods  insured  in  said  policy  by 
depositing  and  storing  large  quantities  of  giant  powder  and  nitro- 
glycerine on  said  premises  and  in  said  building  after  the  issuance  of 
said  policy."  This  is  answered  by  the  statement  already  made  that 
the  giant  powder  was  not  kept  "on  said  premises  or  in  said  build- 
ing "  as  averred. 

These  matters  are  repeated  in  an  amendment,  which  adds  nothing 
to  what  has  been  stated.  In  all  the  defenses  it  is  alleged  that  the 
giant  powder  was  kept  in  or  on  the  premises  described  in  the  policy, 
which  if  true  would  bar  the  action.  But  the  fact  is  not  as  alleged; 
as  fuUy  explained,  the  prohibited  article  was  kept  not  in  or  iipon,  but 
very  near  to  the  premises  described  in  the  policy. 

The  real  question  suggested  by  the  evidence  is  whether  the  fact 
that  giant  powder  was  kept  in  the  storehouse  adjacent  to  the  build- 
ing mentioned  in  the  policy  was  material  to  the  risk  and  therefore  a 
matter  of  which  plaintiffs  were  bound  to  notify  defendant  at  the 
lime  of  application  for  the  policy. 

That  is  a  question  which  can  be  raised  bj  answer  only,  aTid  when 
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thoB  presented  is  to  be  decided  by  the  jury — Capacia  ts.  PhoBnix 
Ins.  Co.,  28  California,  628. 

If  it  appeared  to  be  wholly  dedsiye  of  the  case,  perhaps  the  de- 
fendant would  be  allowed  error  at  this  late  day  to  amend  its 
pleadings  in  a  way  to  avail  of  the  defense.  But  the  circumstances 
disclosed  by  the  eyidence,  although  suggestive  of  doubt,  are  by  no 
means  condusiye  as  to  the  fact.  The  warehouse  was  in  use  at  the 
time  application  was  made  for  the  policy,  and  defendant  had 
knowledge  of  it ;  giant  powder  is  an  article  usually  kept  in  stores  in 
TniniTig  towns,  and  it  was  a  fair  inference  that  plaintifls  were  dealing 
in  it.  To  store  or  keep  it  with  the  goods  insured  was  forbidden,  but 
nothing  was  said  as  to  keeping  it  in  the  warehouse  or  elsewhere 
without  the  main  building. 

As  the  dangerous  compound  was  excluded  from  the  building  men- 
tioned in  the  policy,  it  is  not  quite  reasonable  to  go  beyond  the 
language  of  the  contract  and  say  that  plaintifb  were  also  forbidden 
to  keep  it  in  another  place. 

If  more  was  intended  than  is  stated  in  the  policy,  why  was  it 
omitted  from  that  instrument?  To  have  prohibited  the  storage  in 
the  warehouse  of  any  of  the  articles  referred  to  as  hazardous  would 
have  been  easy  enough,  and  the  failure  to  do  so  gives  support  to  the 
argument  that  it  was  not  intendeds  But  the  question  is  not  pre- 
sented in  the  record  and  therefore  not  open  to  consideration  except 
upon  the  matter  of  amendment.  I  am  of  the  opinion  that  the  de- 
fense to  the  action  is  not  sustained,  and  judgment  will  be  for 
plaintifib. 
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S0PEEME  COUKT   OF    WISCONSIN- 


Appealed  from  Wdhwrih  0.  C. 


MORRISON 

vs. 

WISCONSIN  ODD  FELLOWS  MUT.  LIFE  INS.  CO.*  ^ 

A  proTlsion  in  the  charter  that  the  loss  should  be  payable  sixty  days  after 
DOtice  cannot  be  set  aside  by  a  regulation  made  by  the  company  subsequent 
to  the  issue  of  the  policy. 

In  determining  whether  a  court  properly  directed  a  verdict  to  be  found,  every 
evidence  tending  to  piove  facts  adverse  to  the  direction  must  be  taken  as 
established. 

Where  the  secretary  had  in  his  hands  evidence  of  a  misstatement  as  to  age 
which  it  was  his  duty  to  examine,  the  company  cannot  get  up  such  mis- 
statement to  defeat  a  claim. 

A  provision  in  the  by-laws  requiring  the  certificate  to  be  canceled  and  the 
money  returned  in  case  of  fraud  in  the  application  must  be  complied  with 
in  order  to  avail  of  the  fraud,  and  a  continuation  to  leceive  assessments  is 
a  waiver  of  such  alleged  fraud. 

The  company  may  waive  a  restriction  in  the  by  laws  as  to  age  where  there  is 
nothing  against  it  in  the  charter. 

A  representation  of  ^'  sound  health  "  in  the  application  does  not  require  abso- 
lute freedom  from  all  bo<Uly  infirmities  or  tendencies  to  disease. 

A  party  with  consent  of  court  may  read  only  part  of  a  deposition. 

YHiere  the  condition  of  health  was  satisfactorily  established  at  the  time  of 
insuring,  its  subsequent  condition  was  immaterial. 

Mebton  and  Fish/ot  Bespondenl  Morrison. 
BntD  and  BiBo/or  Appellant  Company. 

Lton,  J^ 
1.    The  answer  in  abatement  of  the  action  which  was  oyerroled 
by  the  circuit  court,  will  first  be  considered. 

*Deoliion  rendered  Jmhuvj  8, 1884. 
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In  the  charter  of  the  company  (Pr.  L.  Laws  of  1869»  Gh.  43,  Sec. 
7)  it  is  provided  that  the  insurance  shall  be  payable  within  sixty 
days  after  notice  of  the  death  of  a  member  shall  be  communicated 
to  the  secretary  of  the  company  by  the  proper  officer  of  the  lodge 
of  which  the  deceased  was  a  member,  At  the  time  the  certificate  of 
insurance  in  suit  was  issued  in  1875,  a  by-law  of  the  defendant  com- 
pany was  attached  thereto  to  the  effect  as  provided  in  the  charter 
that  a  loss  should  be  payable  sixty  days  after  due  notice  to  the  sec- 
retary of  the  company  of  the  death  of  the  insured  member. 

In  1880,  a  new  regulation  was  adopted  by  the  company  which 
provides  that  a  loss  shall  be  payable  ninety  days  after  the  date  of 
the  notice  of  an  assessment  to  pay  such  losa  The  answer  in  abate- 
ment is  based  upon  this  regulation.  The  company  utterly  refuses  to 
give  notice  of  an  assessment  to  pay  the  loss,  and  then  pleads  that 
the  loss  is  not  due  until  such  notice  is  given.  We  need  not  deter- 
mine whether  this  regulation  is  reasonable  and  therefore  valid,  be- 
cause we  are  of  the  opinion  that  it  does  not  effect  a  contract  of 
insurance  made  before  it  was  adopted.  We  think  it  indisputable 
that  the  above  provisions  of  the  charter  and  original  by-law  is  a  part 
of  the  contract  of  insurance  and  cannot  be  changed  at  the  will  of  the 
company  without  the  consent  of  the  insured. 

Due  notice  of  the  death  of  Mr.  Morrison  having  been  given  to 
the  pecretary  of  the  defendant  more  than  sixty  days  before  this 
action  was  commenced,  if  the  company  is  not  released  on  other 
groimds  the  loss  was  due  and  payable  when  the  suit  was  brought, 
hence  the  court  below  properly  overruled  the  answer  in  abatement. 

The  defenses  to  this  action,  on  the  merits,  are  that  Morrison  fraudu- 
lently misrepresented  both  his  age  and  condition  of  health  in  his  ap- 
pUcation  for  membership  in  class  "E**  of  the  defendant  company 
There  was  sufficient  testimony  to  support  a  finding  by  a  jury  that  he 
did  misrepresent  his  age — stating  it  to  be  46  years,  when  in  fact  he 
was  ten  years  older,  and  was  then  ineligible  to  class  "E."  In  de- 
termining whether  the  court  properly  directed  a  verdict  for  the 
plaintiff,  every  fact  adverse  to  the  plaintiff's  right  to  recover,  which 
the  testimony  tends  to  prove,  must  be  taken  as  proved.  Hence  it 
must  be  assumed  that  Mr.  Morrison  misrepresented  his  age  in  such 
apjdication.  Assuming  this,  any  rulings  of  the  court  on  objections 
to.  testimony  offered  on  the  subject  cease  to  be  of  any  importance, 
and  wiU  not  be  further  noticed. 

The  learned  counsel  for  the  defendant  maintains  that  the  effect  of 
such  fraudulent  misrepresentations  of  age  is  to  forfeit  the  contract 
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of  insaraiice  and  relieve  the  defendant  from  liability  upon  it. 
Whether  or  not  this  is  a  correct  proposition,  is  a  vital  question  in  the 
case. 

It  is  understood  that  the  circuit  court  held  the  negative  of  the 
proposition  on  the  ground  that  the  undisputed  evidence  showed  con* 
duct  on  the  part  of  defendant  in  respect  to  the  insurance  which  was 
a  waiver  of  any  forfeiture. 

The  facts  established  by  the  evidence  are  briefly  these  :  Mr.  Mor- 
rison became  a  member  of  class  A  in  1872.  In  his  application  for 
such  membership  he  dated  his  age  at  53  years.  He  paid  an  admis- 
sion fee  of  $5.00.  In  1880  he  became  a  member  of  dass  D,  and  in 
his  application  for  such  membership  he  gave  his  age  at  62  years. 

In  his  application  for  such  membership  in  class  E,  Mr.  Morrison 
states  that  he  was  a  member  of  dass  A,  and  in  his  last  application 
he  stated  his  membership  in  class  A  and  E.  On  becoming  a  mem- 
ber of  class  E  and  D,  he  paid  an  admission  fee  of  but  $1.00  in  each 
dass.  The  amount  required  to  be  paid  on  his  first  admission  is 
fixed  by  Sec.  2  of  the  charter  at  five  dollars.  The  admission  fee  to 
any  additional  class  is  fixed  by  the  company  at  one  dollar.  It  is 
understood  that  a  member  of  one  class  cannot  be  admitted  to  an- 
other unless  he  paid  all  assessments  against  him  in  that  dass.  After 
Mr.  Morrison  became  a  member  of  class  E,  he  paid  forty  assess- 
ments made  against  him  in  that  class  by  the  proper  officer  of  the 
company.  Ten  of  these  were  so  made  and  were  paid  by  him  after 
his  certificate  of  membership  in  class  D  was  issued.  The  secretary 
who  makes  the  assessments  for  the  company  is  the  custodian  of  the 
books  of  the  company,  and  in  these  books  are  entered  the  names, 
ages,  residences,  etc,  of  all  the  members  of  each  class. 

When  the  secretary  received  the  application  of  Mr.  Morrison  for 
membership  in  class  E,  accompanied  by  an  admission  fee  of  one 
dollar  only,  it  was  manifestly  his  duty  to  examine  the  books  to  ascer- 
tain whether  there  was  any  discrepancy  in  his  statements  in  the  two 
applications.  In  like  manner  he  should  have  scrutinized  Mr.  Mor- 
rison's record  in  dass  A  and  E  when  the  application  for  membership 
in  dass  D  was  received.  The  secretary  represents  the  company  in 
respect  to  those  matters,  and  his  acts  ani  omissions  in  the  premises 
are  the  acts  and  omissions  of  the  company.  With  abundant  evi- 
dence in  its  hands  to  detect  the  misstatement  of  age  in  the  applica  • 
tion  for  admission  to  class  E,  and  its  duty  being  to  examine  that  evi- 
dence, the  company  cannot  now  be  heard  to  say  that  it  was  ignorant 
of  the  misstatement  or  is  prejudiced  by  it.     At  the  very  least,  the 
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company  must  be  charged  with  notice,  when  it  isaued  to  Mr.  Mor- 
rison a  certificate  of  membership  in  class  D,  that  his  age  was  mis- 
stated in  his  application  for  membership  in  class  E. 

Knowing  that  fact  it  could  avoid  payment  on  the  latter  certificate 
in  but  one  way,  and  that  is  pointed  out  on  its  own  by-laws.  One  of 
these  provides  that  *'  in  case  a  certificate  of  membership  has  been 
issued  upon  an  application  fraudulent  or  false  in  any  settlement 
therein,  the  secretary  shall  cancel  the  certificate  and  return  the 
money." 

Instead  of  doing  so.  the  secretary,  representing  the  company,  did 
not  cancel  the  certificate,  or  return  the  money,  but  continued  to 
make  assessments  upon  Mr.  Morrison  as  a  member  of  class  E,  all  of 
which  assessments  Mr.  Morrison  paid.  Had  the  policy  been  can- 
celed, Mr.  Morrison  would  have  been  relieved  of  the  obligation  to 
pay  these  assessments.  Within  the  rule  of  many  cases  decided  by 
this  court,  the  course  pursued  was  an  effectual  waiver  of  cmy  right 
of  the  company  the  cancel  the  policy.  Webster  vs.  Ins.  Co.,  36  Wis., 
67  ;  Gans  vs.  Ins.  Co.,  43  Wis.,  108  ;  Jolifife  vs.  Las.  Co.,  39  Wia,  111; 
Ergman  va  Ins.  Co.,  44  Wis.,  376.  The  whole  subject  of  waiver  is 
so  fully  discussed  in  the  above  cases  that  it  is  quite  unnecessary  to 
discuss  it  here. 

There  is  nothing  in  the  charter  of  the  company  which  restricts 
membership  therein  or  in  any  of  its  classes  to  persons  of  any  par- 
ticular age.  It  was  competent  for  the  company  to  admit  persons  as 
old  as  Mr.  Morrison  in  class  E.  Having  that  power  it  could  waive 
in  his  favor  the  restriction  of  the  by-law  in  that  behalf.  In  this  re- 
spect the  case  differs  from  that  of  Luther  vs.  Ins.  Co.,  55  Wis.,  543, 
wherein  it  was  sought  to  apply  the  doctrine  of  consent  and  waiver 
to  an  act  which  was  prohibited  by  the  charter  of  the  company,  and 
which  the  company  had  no  power  to  authorize.  It  was  held  that 
there  could  be  no  waiver  of  a  forfeiture  in  such  a  case.  Had  the 
charter  of  the  present  defendant  restricted  membership  therein  to 
persons  under  fifty  years  of  age,  we  should  have  a  case  like  Luther  vs. 
Ins.  Co.  Were  such  the  case  the  company  could  not  waive  the  for- 
feiture.   But  we  are  dealing  with  no  such  case. 

It  seems  dear  that  there  was  an  effectual  waiver  by  the  company 
of  the  right  to  cancel  the  certificate  of  Mr.  Morrison's  membership 
in  class  *'  E,''  because  of  the  misstatements  of  his  age,  and  hence 
that  such  misrepresentation  does  not  defeat  the  action. 

We  will  now  consider  the  defense  that  Mr.  Morrison  misrepre- 
sented the  condition  of  his  health  in  his  application  for  membership 


Digitized  by  VjOOQ IC 


1885.]      Morrison  vs.  Wis.  Odd  FeOotos  Muf.  L,  Ins.  Co.      149 

in  class  "  K"    The  representation  was,  '*  I  am,  so  &r  as  I  know,  in 
sound  health." 

Dr.  Blanchard  was  the  only  witness  examined  on  this  defense. 
He  testified  that  Mr.  Morrison  consulted  him  professionally  in  1873, 
and  about  four  or  five  times  afterwards  before  1881.  He  says  Mr. 
Morrison  complains  of  indigestion,  flatulence,  pain  in  the  stomach 
after  meals.  The  doctor  told  him  he  thought  he  had  a  touch  of 
dyspepsia  coming  on."  The  difBcidty  occurred  at  intervaLl — ^the 
only  one  specified  being  from  four  to  six  months — and  seemed  to 
yield  i-eadily  to  treatment  This  is  the  only  testimony  that  Mr. 
Morrison  was  suffering  from  disease,  or  was  not  in  sound  health 
when  he  made  the  representation  in  question. 

We  think  the  testimony  fails  entirely  to  show  that  there  was  any 
misrepresentation  by  Mr.  Morrison  in  that  behalf.  It  would  be  most 
unreasonable  to  interpret  the  term  "  in  sound  health "  as  used  in 
contracts  for  life  insurance  to  mean  that  the  insured  is  absolutely 
free  from  all  bodily  infirmities  or  from  all  tendencies  to  disease.  If 
that  were  the  meaning,  we  apprehend  but  few  persons  of  middle 
age  could  truthfully  say  they  were  in  sound  health.  Yet  to  obtain  a 
life  insurance  a  x>er8on  must  say  that  or  its  equivalent  It  is  absurd 
to  suppose  that  Mr.  Morrison  intended  to  say  in  his  application  that 
he  had  no.bodily  infirmity  cmd  was  aware  of  no  tendency  to  disease, 
or  that  the  company  so  understood  him.  Many  cases  have  been 
adjudicated  which  give  construction  to  the  term  ''  good  health  "  or 
''  sound  health "  (which  means  the  same  thing)  as  those  terms  are 
used  in  contracts  for  life  insurance.  Some  of  these  cases  are  referr 
to  in  May  on  Insurance,  Sec  295.  They  all  seem  to  sustain  the  con- 
clusion we  have  reached  that  "  a  touch  of  dyspepsia  coming  on," 
which  manifests  itself  only  after  long  intervals,  which  yields  readily 
to  medical  treatment,  and  which  is  not  shown  to  have  been  (as  some 
of  these  cases  put  it)  organic  and  excessive,  ia  not  inconsistent  with 
a  representation  that  the  person  so  affected  is  in  sound  health  as 
that  term  is  employed  in  contracts  for  life  insurance. 

The  result  of  the  foregoing  views  is  that  the  defendant  failed  en- 
tirely to  sustain  either  defense  interposed  by  it,  and  the  evidence 
established  conclusively  the  plaintiff's  right  to  the  verdict  which  the 
jury  returned  under  the  direction  of  the  court 

Two  exceptions  to  the  rulings  of  the  court  on  objections  to  testi- 
mony remain  to  be  considered. 

1.  On  the  trial  counsel  for  plaintiff  introduced  her  deposition, 
theretofore  taken,  but  read  only  a  portion  of  it     Counsel  for  do* 
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fendani  insisted  that  he  should  read  the  whole  deposition,  but  the 
court  did  not  require  him  to  do  so.  The  answer  to  this  objection  is 
{hat  if  counsel  i6r  defendant  desired  to  haye  the  remainder  of  the 
deposition  read  to  the  jur/,  he  was  quite  at  liberty  to  read  it.  He 
did  not  do  so,  probably  because  the  deposition  contains  nothing  of 
any  great  value  to  either  party.  Counsel  claimed  the  court  ruled 
erroneously,  on  the  authority  of  Juneau  Bank  vs.  McSpeeden,  16 
Wis.,  629.  The  case  does  not  support  the  position.  A  party  offered 
to  read  a  deposition  taken  at  the  instance  of  the*  opposite  party,  but 
was  allowed  to  read  only  his  own  cross-examination  of  the  deponent. 
It  was  held  that  he  had  a  right  to  read  the  whole  deposition,  and 
the  judgment  for  the  opposite  party  was  reversed  because  he  was 
denied  that  right  The  case  is  of  no  value  on  the  point  here  under 
consideration. 

2.  The  defendant  was  allowed  to  give  all  the  testimony  offered 
by  it  in  respect  to  the  condition  of  Mr.  Morrison's  health  previous 
to,  and  down  to  the  time  he  made  his  application  in  class  E.  It 
then  attempted  to  prove  the  condition  of  his  health  after  that  time 
until  he  died,  and  also  the  disease  of  which  he  died,  but  the  testi- 
mony was  rejected. 

It  has  already  been  determined  that  the  undisputed  testimony  es- 
tablishes conclusively  that  Mr.  Morrison  did  not  misrepresent  the 
condition  of  his  health  in  his  application  for  admission  to  class  K 
Hence  the  condition  of  his  health  later,  and  the  disease  of  which  he 
died  are  immaterial.    The  testimony  was  properiy  rejected. 

Some  other  exceptions  are  discussed,  but  they  do  not  affect  the 
conclusions  above  stated,  and  will  not  be  farther  noticed. 

Judgment  affirmed. 
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SUPREME  COURT  OF  INDIANA. 
Max  Term,  1882. 


AppeoL  from  the  Posey  Gircuii  Court. 


iETNA  INS.    CO. 
ve. 
GODFREY  WEISINGER,    Adm'r.*J 

The  right  of  cancellation  reserved  by  the  company  can  only  be  exercised  in 
strict  compliance  with  the  conditions.  In  the  absence  of  any  agreement 
to  the  contrary  the  whole  ratable  proportion  of  the  premium  must  be  re- 
funded. 

An  agreement  of  the  insnrer  to  accept  less  than  the  ratable  proportion  of  un- 
earned premium  is  binding  upon  him,  and  where  the  evidence  showed  that 
snch  an  agreement  was  made  and  there  was  no  evidence  of  a  mistake,  its 
allegation  and  proof  in  connection  with  the  cancellation  of  the  policy  is 
sufficient  defense  to  an  action  for  recovery  on  a  subsequent  loss. 

BiCKNELL,   J. 

This  vas  an  action  on  a  policy  of  insurance,  No.  339,  bj  the  ad- 
ministxator  of  the  assured.  The  complaint  was  in  the  common 
form,  alleging  a  loss  by  fire  on  May  29,  1879. 

One  of  the  conditions  of  the  policy z^was  that "  if  the  company 
shall  so  elect,  it  shall  be  optional  with  the  company  to  cancel  the 
policy,  which  shall  cease  on  notice  being  given  to  the  assured,  his  or 
theur  representatives  of  its  decision  to  do  so,  and  on  tendering  a 
ratable  proportion  of  the  premium  for  the  unexpired  term."  The 
defendants  answered  in  three  paragraphs. 

1st  The  general  denial. 

2d.  Admitting  the  execution  of  the  policy  and  the  loss,  and  ayer- 

*  Dteition  rendMred  November  7,  ISfS. 
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ring  that  before  such  loss  the  company  availed  itself  of  said  condi- 
tion, and,  on  February  18,  1879,  by  its  agent  paid  the  assured 
$13  which  he  received  and  accepted  in  full  payment  as  the  rata- 
ble proportion  of  the  premium  for  the  unexpired  term  of  the  policy 
and  said  policy  was  then  canceled,  and  the  assured  agreed  to  return 
said  policy  to  the  company. 

3d.  This  paragraph  differed  from  the  second  paragraph  by  answer- 
'  ing  that  the  assured  owed  Frank  Smith  $50  ;  that  he,  defendant, 
notified  the  assured  of  its  election  to  determine  the  policy,  and  that 
the  defendant  and  the  assured  agreed  that  the  premium  for  the  un- 
expired term  of  the  policy  was  $13,  and  that  said  sum  should  be 
paid  by  the  defendant  to  said  Smith,  to  be  credited  on  his  account 
against  the  assured;  that  said  sum  was  so  paid  and  credited,  and  the 
assured  gave  defendant  the  following  receipt  signed  by  him  : — 

"Mount  Vebnon,  Ind.,  February  18, 1879. 
''  $13.    Received  of  W.  L.  Sullivan,  agent  of  the  iBtna  In&  Co.,  of 
Hartford,  Conn.,  the  sum  of  thirteen  dollars,  being  for  returned  pre- 
mium on  No.  339,  canceled." 

The  plaintiff  replied  in  denial  of  these  special  defenses.  The  issues 
were  tried  by  the  court  who  found  for  the  plaintiff  $1,200. 

The  defendant's  motion  for  a  new  trial  was  overruled,  judgment 
was  rendered  on  the  finding,  and  the  defendant  appealed. 

The  only  error  assigned  is  the  overruling  the  motion  for  a  new 
trial  There  were  several  reasons  for  a  new  trial,  but  the  only 
question  discussed  in  the  appellant's  brief  is  the  sufficiency  of  the 
evidence. 

The  conditions  heretofore  set  forth  was  valid,  but  the  right  thereby 
secured  to  the  company  could  be  exercised  only  by  a  strict  compli- 
ance with  the  conditions.  In  the  absence  of  any  further  agreement, 
the  whole  ratable  proportion  of  the  premium  was  required  to  be 
refunded,  the  payment  of  a  less  sum  would  not  alone  put  an  end  to 
the  insurance.  Van  Valkenburg  va  Lenox  Ins.  Co.,  51  N.  T.,  465  ; 
Hathom  vs.  Germania  In&  Co.,  55  Barb.,  26  ;  May  on  Ins.,  sec  574  ; 
Wood  on  Ins.,  sec.  106. 

It  is  not  alleged  in  the  second  paragraph  of  the  answer  that  the 
whole  amount  of  the  ratable  proportion  of  the  premium  was  actually 
paid,  the  allegation  is  that  thirteen  dollars  was  paid  which  was  ac- 
cepted as  a  full  payment  of  such  ratable  proportion,  and  thereupon 
the  policy  was  canceled  and  the  assured  agreed  to  return  it  to  the 
defendants.    And  the  third  paragraph  of  the  answer  does  not  allege 
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that  the  amount  paid  was  the  whole  amount  of  such  ratable  propor- 
tion ;  its  allegation  is  that  it  wa^s  agreed  between  the  assured  and 
the  defendant  that  the  amount  of  such  ratable  proportion  was  $1«S, 
which  was  paid  and  accepted  in  full  thereof,  the  assured  giving  de- 
fendant a  receipt  therefor,  "  being  for  return  premium  on  No.  339, 
canceled." 

These  defenses  being  met  only  by  the  general  denial,  if  either  of 
them  was  sustained  by  the  evidence,  the  findings  should  have  been 
for  the  defendant. 

The  evidence  was  substantially  as  follows :  The  plaintiff  proved 
the  policy  and  the  loss  as  stated  in  the  complaint,  and  that  the  de- 
fendant had  refused  to  pay  the  policy,  alleging  that  it  had  been 
canceled. 

Here  the  plaintiff  rested,  and  the  defendant  proved  and  read  in 
evidence  the  receipt  as  set  forth  in  its  third  defense,  and  also  proved 
a  conversation  between  the  assured  and  the.  defendant's  agenfc,  in 
which  the  assured  directed  the  agent  to  give  him  credit  on  his  account 
in  the  books.'  They  were  talking  about  insurance  and  policies,  but  the 
witness  could  not  say  what  poHcy  they  were  speaking  of. 

The  defendant  then  rested,  and  the  plaintiff  in  rebuttal  proved 
that  the  unearned  premium  on  the  policy  was  $13,  and  that  on 
cancellation  by  mutual  agreement,  the  amount  to  be  paid  would  be 
agreed  upon,  and  that  when  a  policy  is  canceled  there  are  two  rates 
known  to  insurance  companies,  the  long  and  the  short  rate  ;  that 
on  a  cancellation  by  request  of  the  assured  the  short  rate  is  charged, 
if  canceled  by  the  company  the  long  rate  is  charged.  This  closed 
the  proof. 

Upon  this  evidence  it  clearly  appears  that  the  unearned  premium 
was  not  refunded.  Eighty-three  cents  of  it  were  left  unpaid.  But 
as  abready  stated,  there  was  no  issue  joined  as  to  that.  The  de- 
fendant in  its  defenses  had  not  averred  that  the  whole  amount  of 
the  imeamed  premiums  was  paid,  their  averment  was  substantially 
that  the  defendant  and  the  assured  had  agreed  that  the  amount  of 
the  unearned  premiums  was  $13,  which  the  company  had  paid 
and  the  assured  had  received  as  a  full  payment  of  the  ratable  pro- 
portion of  the  premiums  and  that  the  assured  had  given  the  defend- 
ant a  writing  stating  that  he  had  received  $13  for  return 
premiums  on  the  policy  and  that  the  same  was  canceled. 

The  assured  had  a  right  to  take  or  refuse  the  $13.  He  had  a 
right  to  agree  vnth  the  defendant  that  the  unearned  premium  was 
$13  ;  he  had  a  right  to  take  that  sum  in  cancellation  of  the  policy. 
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The  receipt  shows  that  he  did  this.  There  was  no  eyidence  tend- 
ing to  show  any  mistake  in  the  writing,  it  was  given  for  the  amount 
actually  paid  and  received,  and  shows  upon  its  face  that  that' 
amount  was  taken  for  the  cancellation  of  tlie  insurance.  Even 
where  a  mistake  in  such  a  vrriting  can  be  corrected,  it  can  be  done 
only  upon  proper  averments  and  evidence.  Not  only  was  the  an- 
swer substantially  sustained  by  the  evidence,  but  upon  the  issues 
joined  by  the  reply,  the  eviclence  was  all  in  support  of  the  answer ;  \ 
it  was  not  a  case  of  conflicting  evidence,  nor  of  immaterial  issues. 
The  special  defenses  allege  an  agreement  as  to  the  amount  to  be 
paid  upon  cancellation,  the  payment  of  the  amount  and  thereupon  a 
cancellation  of  the  policy.  These  defenses  were  proved  in  substance, 
and  they  constitute  a  sufficient  defense  to  the  actiolL  The  court, 
therefore,  erred  in  overruling  the  motion  for  a  new  trial 

Judgment  rerersed  and  a  new  trial  ordered. 


Digitized  by  VjOOQIC 


1885.J     Susquehama  Muf.  Fire  In\  Go.  vs.  Brown  dk  Son.    156 


SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  the   Court  of  Common  Pleas  of  Mercer  County. 


SUSQUEHANNA  MUT.  FIRE  INS.  CQ. 

BROWN  &  SON* 

Where  the  secretary  of  an  insuADce  company'  '^  was  instracted  to  go  around 
and  examine  the  risks  and  cancel  the  policies  or  reduce  the  amounts  where 
they  were  considered  too  large/'  the  execution  of  such  a  power  as  this  in- 
cludes the  power  to  make  a  contract  with  a  person  holding  a  policy,  for 
the  reduction  of  the  policy. 

The  power  to  make  such  contract  necessarily  includes,  in  the  absence  of  evi- 
dence to  the  contrary,  the  power  to  agree  upon  the  terms  including 
release,  etc. 

J.  R  Brown  A  Son,  defendants  in  error  and  below,  were  members 
of  the  Susquehanna  Mutual  Fire  Insurance  Company.  At  the  time 
of  becoming  members  they  took  out  a  policy  for  t2,000  and  gave  a 
premium  note  for  $990,  payable  as  the  company  might  make  assess- 
ments thereon. 

Assessments  known  as  4,  5  and  6  were  made,  amounting  to  $184. 
These  assessments  were  for  losses  occurring  prior  to  March,  6, 1878. 

Defendants  refused  payment  on  the  ground  that  on  the  6th  of 
March,  1878,  they  had  agreed  with  B.  K.  Huntzinger,  secretary  of 
the  insurance  company,  to  surrender  the  policy  for  $2,000,  and  take 
a  new  one  for  $1,000.  That  at  that  time  they  had  paid  $93.10  ;  that 
all  claims  prior  to  that  date  had  been  settled  and  defendants  were 
therefore  relieyed  from  further  liability. 

There  was  no  dispute  as  to  the  surrender  and  cancellation  of  the 
old  policy,  nor  as  to  the  issuing  of  the  new,  but  it  was  denied  by  the 

*  Opinion  filed  Not.  18,  1884.    rroin  PitUburgh  Legal  Journal, 
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company  that  the  $93.10  was  in  full  settlement  of  prior  losses,  or  was 
paid  in  consideration  of  release,  etc.,  from  liability. 

There  was  some  dispute  as  to  the  authority  of  the  secretary  to 
make  the  contract  for  release  as  claimed. 

The  court  refused  to  charge  as  matter  of  law  that  the  assessments 
were  in  conformity  with  the  charter  and  by-laws  of  the  company — 
the  charter  and  by-laws  not  having  been  put  in  evidence. 

The  court  further  ruled  as  matter  of  law  that  the  secretary  of  the 
company  would  have  no  right  as  such  to  make  a  contract  such  as 
claimed  by  the  defendants,  and  whether  he  had  authority  in  fact,  or 
the  board  of  directors  ratified  his  acts,  was  a  question  of  fact  for  the 
jury  under  all  the  evidence. 

Verdict  for  defendant 

Edwin  W.  Jackson,  Esq.,  'for  Plaintiff  in  Error. 
Messrs.  S.  Griffith  &  Sons  and  L.  Kuder,  Contra. 

0 

Green,  J. 

The  questions  at  issue  in  this  case  were  questions  of  fact  and  were 
decided  by  the  jury  in  favor  of  the  defendants,  after  what  seems  to 
us  to  have  been  a  very  fair  and  impartial  charge.  It  must  be  con- 
ceded that  there  was  ample  evidence  given  by  the  defendants  in 
support  of  their  theory  that  the  plaintiffs  agent  contracted  with 
them,  that  upon  the  surrender  of  the  old  policy  and  issuing  the 
new  one,  and  the  pa3rment  of  $93.10,  and  the  premium  on  the  new 
policy,  there  was  to  be  no  liability  on  the  part  of  the  defendants  to 
any  further  assessments  under  the  old  policy.  Homer,  who  was  the 
local  agent  of  the  plaintiffs,  testified  to  this  positively.  C.  R  Brown 
testified  substantially  to  the  same  effect,  and  also  that  the  premium 
note  given  with  the  old  policy  was  to  be  canceled  ot  given  up. 
The  contradictory  testimony  of  Huntzinger  simply  carried  the  ques- 
tion as  to  what  the  contract  was  to  the  jury,  who  of  course  were  the 
sole  judges  as  to  what  were  the  terms  of  the  contract  and  the  credi- 
bility of  the  vritnesses. 

On  the  question  whether  the  agent,  Huntzinger,  had  authority  to 
make  the  contract  in  question  there  was  but  htfle  direct  evidence, 
but  such  as  it  was,  it  tended  in  support  of  the  defendants'  theory. 
He  said  that  he  told  the  defendants  that  he  "  was  instructed  to  go 
around  and  examine  the  risks,  and  cancel  the  policies,  or  reduce  the 
amounts  where  they  were  considered  too  large."  He  did  not  state 
whether  there  were  any  limits  to  this  general  authority,  or  that  he 
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had  BO  authority  to  make  the  contract  in  question,  though  he  was 
examined  at  considerable  length.  Nor  was  any  other  officer  of  the 
company  examined  to  prove  that  he. did  not  have  authority  to 
make  the  contract  claimed  by  the  defendants.  It  does  not  appear 
that  the  authority  he  did  have  was  in  writing,  and  the  inference 
from  Huntzinger's  testimony  is  that  it  was  by  verbal  instruction. 
According  to  his  own  statement  he  was  instructed  to  examine  the 
risks  and  cancel  the  pohcies  or  reduce  the  amounts  where  they 
were  considered  too  large.  The  execution  of  such  a  power  as  this 
includes  the  power  to  make  a  contract  with  a  person  holding  a 
pohcy,  for  the  reduction  of  the  policy,  and  that  was  precisely  what 
was  done  in  this  case.  Certain  terms  were  agreed  upon.  The 
defendants  agreed  to  surrender  their  old  policy  for  $2,000,  and 
take  a  new  one  for  only  half  that  amount,  $1,000.  They  also  agreed 
to  pay  and  did  pay  a  new  premium  in  cash  of  $40  on  the  new 
policy.  In  addition  to  this  they  agreed  to  pay  and  did  pay  $93.10, 
which  they  and  their  witness  Homer  alleged  was  to  be  in  fuU  of  all 
assessments  past  and  future  upon  the  old  policy.  This  is  denied, 
that  is,  so  far  as  it  relates  to  future  assessments,  but  that  denial 
only  carries  the  question  to  the  jury  and  in  no  wise  impairs  its  effect 
upon  the  question  of  authority.  The  old  policy  in  point  of  fact 
was  given  up  and  marked  canceled,  and  returned  to  the  plaintiff 
company.  We  do  not  see  how  it  can  be  said,  absolutely  and  as 
matter  of  law,  that  upon  such  a  state  of  testimony  there  was  no 
authority  in  the  agent  to  agree  with  the  defendants  that  they 
should  not  be  subject  to  any  farther  assessments  under  the  old  and 
canceled  policy.  He  declared  to  them  that  he  was  instructed  to 
cancel  policies  or  reduce  the  amounts  where  they  were  considered 
too  large,  and  he  thought  the^ir  policy  was  too  large,  and  proposed 
to  agree  with  them  for  its  reduction.  Gould  he  not  do  this  if  he 
was  so  instructed?  There  is  no  dispute  about  his  instruction. 
How  else  could  he  carry  it  out  than  by  an  agreement  upon  terms, 
in  a  case  in  which  he  proposed  to,  and  did  effect  a  reduction  by  an 
agreement.  He  did  not  propose  to  make  an  arbitrary  reduction,  but 
a  reduction  by  contract.  But  if  he  was  authorized  to  do  this  by  con- 
tract the  power  to  make  the  contract  fnecessarily  includes  the  power 
to  agree  upon  the  term%  unless  he  was  restricted  upon  this  subject, 
and  of  this  there  was  no  evidence.  It  seems  to  us  this  is  all  there 
is  in  the  case,  and  that  the  learned  court  below  properly  committed 
the  case  to  the  jury  on  aU  the  questions  involved. 
In  this  view  the  third  and  sixth  assignments  become  immaterial- 
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We  do  not  think  the  remarks  of  the  court  oovered  by  the  seventh 
assignment  are  obnoxious  to  the  criticism  made  upon  them,  as  the 
court  especially  said  that  contracts  made  with  mutual  insurance 
companies  must  be  liyed  up  to  the  same  as  other  contracts. 

Judgment  affirmed. 


UNITED    STATES  CIRCUIT  COURT  OF  MINNESOTA. 


GROSS 

ST.  PAUL  F.  &  M.  ms.  CO.*  J 

A  stipulation  in  a  policy  of  infinrance  that  ^Hhe  asenred  shall,  if  required , 
submit  to  an  examination  or  examinations  under  oath  by  anv  person  ap- 
pointed by  the  company,  and  snbecribe  thereto,  -w^hen  reduced  to  writing, 
and  a  refusal  to  answer  any  such  questions  or  sign  such  examination  shall 
cause  a  forfeiture  of  all  claim  under  the  policy, 'Hs  valid. 

A  defense  that  the  fire  by  which  the  insured  property  was  destroyed  was  of 
an  incendiary  character  and  plaintiff  implicated  therein,  may  be  joined  in 
the  answer  with  a  defense  that  the  policy  contained  a  condition  that  plaint> 
iff  shonld  submit  to  an  examination  under  oath,  and  that  such  examina- 
tion had  been  demanded  and  refused :  and  where  the  Jury,  in  answer  to 
special  questions,  find  that  plaintiff  has  refused  to  submit  to  such  examina> 
tion  when  demnnded,  and  plaintiff  has  not  moved  to  compel  defendant  to 
elect  as  to  which  defense  it  will  rely  upon,  judgment  may  be  entered  in 
favor  of  the  defendant  notwithstanding  a  genera!  verdict  against  it 

On  Motion  for  Judgment, 

Brewkr,  J, 

This  was  an  action  on  a  policy  of  insurance.  The  answer  alleged, 
as  a  separate  defense,  that  the  policy  contained  the  following  stipu- 
lation :— 

**  The  assured  shall,  if  required,  submit  to  an  examination  or  examinations 
under  oath  by  any  person  appointed  by  the  com]mny,  and  subscribe  thereto, 

^  D«clBlon  rendered  Oct.  24, 18S4.    From  Federal  Seporter. 
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when  reduced  to  writing,  and  a  refusal  to  answer  any  such  questions  or  sign 
such  examination  shall  cause  a  forXeituro  of  all  claim  under  this  policy." 

And  also  that  the  company  demanded  and  the  plaintiff  refused  to 
sabmit  to  such  an  examination.  The  x>olicy,  when  produced  on  the 
trial,  contained  a  stipulation,  and  the  jury,  in  answer  to  special 
questions  submitted,  found  that  there  was  a  demand  and  refusal  as 
alleged.  Upon  this  the  company  moved  for  judgment,  notwithstand- 
ing the  general  verdict'  against  it.  Plaintiff  insists  that  this  defense 
must  be  disregarded  because  inconsistent  with  another  specially 
pleaded,  to  the  effect  that  the  fire  was  of  an  incendiary  character 
and  the  plaintiff  implicated  therein.  That  defense,  counsel  argues, 
was  that  no  liability  ever  existed  ;  this  admits  that  one  existed,  but 
claims  that  it  has  become  discharged  by  subseqnent  action  of  the 
plaintiff  Both  cannot  be  true.  But,  if  inconsistent,  no  motion  was 
made  to  compel  defendant  to  elect.  Conway  vs.  Wharton,  13  Minn., 
160.  (Gil.  145).  And  why  should  defendant  be  now  compelled  to 
stand  upon  that  defense  which  the  jury  have  found  against  it  ?  But 
they  were  not  inconsistent.  The  facts  alleged  in  each  may  have  been 
true.  The  plaintiff  may  have  burned  the  property,  and  he  may  also 
have  refused  to  submit  to  an  examination.  The  defendant  may  set 
up  all  the  defenses  it  claims,  and  if  it  fails  to  prove  one,  may  rely  on 
another.  In  an  action  to  charge  an  indorser  on  a  note,  the  defend- 
ant may  plead  no  notice  and  the  statute  of  limitations.  Both,  as 
facts,  may  be  true,  and  yet  the  former  proves  that  there  never  was 
any  established  liability  ;  while  the  latter,  that  all  liability  has  been 
discharged  by  the  act  of  the  plaintiff  in  neglecting  to  sue.  Conway 
Ts.  Wharton,  supra  ;  Shed  vs.  Augustine,  14  Kan.,  282. 

Again,  it  is  insisted  by  counsel  that  defendant  has  waived  the  right 
to  insist  upon  tins  defense.  But  how  ?  Surely  not  by  its  conduct 
prior  to  the  suit,  for  it  demanded  the  examination  ;  not  by  its  plead- 
ing, for  it  specifically  set  up  this  defense  ;  nor  by  its  course  on  the 
trial,  for  it  proved  the  demand  and  refusal.  A  party  waives  only 
when  he  fails  to  act  when  he  ought  to  act.  But  defendant  has  at  all 
times  insisted  on  this  defense.  It  has  never  misled  the  plaintiff,  or 
acted  in  such  manner  as  to  induce  him  to  believe  that  it  had  been 
waived.  An  insurer,  it  is  true,  by  accepting  preliminary  proofs  with- 
out objection,  or  alleging  defects  therein  in  its  answer,  waives  all 
such  defects  and  admits  the  proofs  sufficient.    That  principle  was 

ecognized  on  this  trial  in  respect  to  the  magistrate  s  certificate  ;  and 
that  is  the  rule  enunciated  in  the  authorities  cited  by  counsel.  But 
that  rule  does  not  control  in  this  respect     The  right  was  insisted  on 
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in  time.  The  answer  pleaded  the  defense,  and  the  proof  on  the 
trial  sustained  it.  Finally,  it  is  a  defense.  The  stipulation  is  a  valid 
one.  It  is  one  for  the  protection  of  the  insurer,  and  not  onercu?  to 
the  insurer.  It  is  akin  to  the  stipulation  requiring  the  insured  to 
exhibit  his  books  of  account,  invoices,  etc.;  one  in  the  interests  of 
justice  and  fair  dealing.  The  insurer  may  insist  on  compliance,  and 
the  insured  must  comply  or  give  a  valid  excuse  therefor.  Mueller 
vs.  Insurance  Co.,  45  Mo.,  84 ;  Dewees  vs.  Insurance  Co.,  34  N.  J. 
Law,  244. 

Judgment  will  be  entered  in  favor  of  the  defendant  for  costs. 


Digitized  by  VjOOQIC 


THE 

INSUMNCE   LA¥  JOURNAL. 

Vol.  XIV.  MARCH,  1885.  No.  3. 

DIGEST  OF  DECISIONS 

IN  INSUBANOE  CASES,  BENDEBED  IN  THE  UNITED  STATES  SUPREME 
AND  CmOUIT  COUBTS,  AND  IN  THE  STATE 
SUPREME  COUBTS. 

ACCORD  AND  SATISFACTION. 

§40.  FiBE. —  What  is. — The  plaintiff  and  defendant,  having 
had  a  controversy  as  to  what  was  due  the  former,  he  wrote  to 
the  latter  to  send  him  '^  such  an  amount  as  you  feel  inclined, 
which  shall  be  accepted  in  full  satisfaction  of  my  claima"  The 
defendant  sent  in  response  $268.31,  which  was  retained  by  the 
plaintiff.    Hdd^  That  it  was  an  accord  and  satisfaction. 

OkUds  vs.  MiUviUe  Mut.  M.  A  F.  Tns.  Co. 
Bap'cl  JoQrn,  p.  381.  Vt.  a  0. 
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ADJUSTMENT. 

§  41.  FntE. — By  Vhatdhorized  Agenty  Effect  of  Acceptance, — 
Tbe  plaintiff  was  an  insurance  agent  for  the  defendant  com- 
pany. A  fire  loss  having  occurred  on  one  of  the  policies  which 
he  had  issued,  he  adjusted  and  paid  it,  without  any  obligation 
to  do  8O9  and  without  any  knowledge  or  authority  or  ratification 
of  the  defendant.  Afterwards,  on  receipt  of  whnt  he  had  paid, 
the  plaintiff  surrendered  the  policy  duly  receipted  to  the  com- 
pany, claiming  no  interest     Edd,  A  full  discharge  of  interest. 

ChUds  vs.  MiUvUle  Mui.   M.  A  F.  Ins.  Co. 

-140. 


§  42.  FiBB. — Effect  of  Oompromiae  and  Surrender  of  Pdicy 
on  Subsequent  Liability. — The  charter  of  a  mutual  company, 
which  was  incorporated  in  the  policy,  provided  that  "Every 
member  of  said  company  shall  be  bound  to  pay  for^all  losses  or 
damages,  and  all  necessary  expenses  accruing  in  said  company, 
in  proportion  to  the  amount  he  or  she  may  have  insured  in  the 
different  classes,  annually  or  as  often  as  the  directors  may  make 
assessments ;"  also  that  "  any  member  can  withdraw  from  this 
company  at  any  time  by  paying  his  or  her  proportion  of  the 
losses  up  to  date  of  withdrawal,  and  surrendering  his  or  her  pol- 
icy." The  by-laws  provided  that  the  president  "  shall  have  full 
power  to  examine,  adjust,  and  settle  in  all  cases  of  loss,  not  exceed- 
ing $100,*'  and  in  "  all  cases  exceeding  this  amount,  he  may  call 
to  his  assistance  one  or  more  directors,  as  he  may  think  neces- 
sary, and  shall  call  special  meetings  of  the  board  of  directors 
when  necessary,  and  shall  have  general  supervision  over  the  af- 
fairs of  the  company."  Hdd^  That  the  president  might  adjust 
the  loss  by  a  compromise  of  a  certain  sum,  surrender  of  the 
policy,  and  release  from  future  assessments.  Ihe  charter  pro- 
vided that  any  member  might  withdraw  by  payment  of  his  pro- 
portion of  losses  to  date  and  surrender  of  policy.  Heldy  That,  if 
such  a  surrender  and  settlement  were  made,  the  insured  was  re- 
leased from  all  further  liability. 

Mercer  County  Mui.  F.  Ins.  Co.  vs.  Stranhkan. 
Bap'd  Jour*!,  p.  863.  Pa.  8.  a 
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ALIENATION. 

§  43.  Fire. —  Without  transfer  of  Policy. — A  policy  of  fire 
insarance  provided  that  if  the  bailding  was  sold  or  transfen^ed, 
the  policy  woald  be  rendered  void,  unless  ratified  to  the  assignee 
thereof  by  the  written  consent  thereon,  signed  by  the  president 
and  secretary,  or  any  two  directors  of  the  company.  Hdd,  That 
a  sale  of  the  boildings  without  a  transfer  of  the  policy,  rendered 
the  policy  void. 

Qauld  V8.  Androscoggin  Mutual  Fire  Ins.  Co. 
l>eciiloi>  rendered  Jane  10, 1884.  Mi.  8.  J.  0. 

BENEVOLENT  SOCIETY. 

§  44.  Life. — TUle  to  Funds  in  Case  of  Surrender  and  Change 
(f  Benj^iciary. — Insurable  Inte^'est — ^The  certificate  of  a  benevo- 
lent society  provided  for  the  payment  to  the  wife  of  insured,  or 
his  legal  representatives.  After  the  death  of  the  wife,  with  con- 
sent of  the  society,  the  certificate  was  canceled,  and  another  is- 
sued, payable  to  a  party  in  no  v\ay  related  to  him.  Held^  That 
the  intention  of  the  insured  was  that  the  payment  should  be 
made  to  his  wife,  or  in  case  of  her  prior  death,  to  his  legal  rep- 
resentatives, who  are  ordinarily  the  executors  or  administrators, 
and  his  rights  were  the  same  as  if  made  payable  to  himself  in 
the  absence  of  children.  Held,  That  he  had  a  right  to  surrender, 
and  take  out  a  new  policy  payable  to  another.  Held,  That  the 
taking  out  of  a  policy  and  making  it  payable  to  one  having  no 
insurable  interest  is  not  illegal  or  void  on  grounds  of  public 
policy. 

Citing  and  discnssing  Bliss  on  Insarance,  see.  317  ;  May  on  Insurance, 
sees.  390,  391 ;  Continental  Life  los.  Co.  vs.  Palmer,  42  Conn.,  60 ;  Chapin 
vs.  Fellows,  36  id.,  132  ;  Gould  vs.  Emmerson,  99  Mass.,  151;  Glauz  vs. 
Gloeckler,  104  HI.,  513  ;  Clark  vs.  Durand,  12  Wis.,  248  ;  Kerman  vs. 
Howard,  23  id.,  108 ;  Foster  vs.  Gill,  50  id.,  603 ;  and  Gambs  vs.  Mutual 
Life  Ins.  <3o.,  50  Mo.,  44  ;  Loose  vs.  John  Hancock  Life  Ins.  Co.,  41  Mo., 
538  ;  2  Jarman  on  Wills,  sec.  649 ;  Swift  vs.   Mutual  Aid  Society,   96 


Digitized  by  VjOOQ IC 


164  Digst  of  Decisions.  [March, 

111.,  309.  Cole  vs.  Marple,  98  III.,  58;  Matual  Benefit  Life  Ins.  Go.  vs. 
Atwood,  24  Gratt.,  497  ;  Mutual  Life  Ins.  Co.  vs.  CoghiU,  80  id.,  72 ;  Doll 
vs.  Lincoln,  31  Maine,  428. 

Johwton  V8,   Van  Epps. 
Bep'd  Jour'l,  p.  194.  III.  8.  O. 


§  45.  Life. — Construction  of  Certificate  as  to  Ben^ldary. — 
Questions  of  Fravd. — Proofs  of  Death  as  Evidence. — ^A  benefit 
eertificate  was  payable  to  wife  and  children,  or  in  the  event  of 
their  death,  to  his  legal  heirs.  Snit  was  instituted  in  behalf  of 
wife  and  five  children ;  while  pending  one  child  died.  Hdd^ 
That  judgment  for  the  whole  amount  was  properly  rendered  in 
favor  of  the  wife  and  four  surviving  children.  Questions  of 
fraud  in  procuring  the  certificate  or  as  to  the  amount  of  recovery 
dependent  upon  conflicting  testimony  cannot  be  reviewed  by  any 
appellate  court.  Proofs  of  death  are  proper  to  show  that  the 
cause  of  death  was  not  among  those  excluded  by  the  policy,  and 
it  was  no  error  to  refuse  to  instruct  that  they  are  not  evidence  of 
what  disease  the  insured  died,  and  cannot  be  considered  for 
theCt  purpose.  But  it  would  not  have  been  improper  to  instruct 
that  the  proofs  were  no  evidence  as  to  the  special  cause  of  death 
therein  alleged  if  so  requested. 

Covenant  MuL  Ben.  Association  vs,  Hofman. 
Bep'd  Jour'l,  p.  390.  III.  8.  C. 

DIVIDENDS. 

§  46.  Life.-  Declaration  of  by  Officers  Construed. — Efed  on 
Benewal . — Where  annual  dividends  aie  declared  by  a  life  insur- 
ance company,  in  accordance  with  an  established  rule,  and  the 
acts  of  the  officers  show  that  they  are  payable  on  certain  classes 
of  policies,  a  subsequent  attempt  on  its  part  to  limit  the  mean- 
ing of  the  vote,  and  make  it  at  variance  with  the  contemporane- 
ous written  rules  and  the  acts  of  the  company,  is  vain,  the 
attempt  being  evidenced  by  the  erasure  of  the  dividend  indorse- 
ment from  the  premium  notes,  and  the  company  will  be  liable 
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for  the  amonot  of  the  divideuds  so  erased.  The  office  of  a  re« 
newal  of  a  life  insarance  is  to  prevent  diBCODtinuance  or  forfeit- 
ure ;  and  the  word  "  renewed,"  in  the  vote  of  the  directors  of  an 
insurance  company  granting  dividends  upon  certain  policies  an- 
swering this  description,  includes  participating,  limited- payment 
policies,  which  have  been  prevented  from  forfeiture  prior  to  the 
passage  of  the  dividend. 

Heusser  vs.  Continental  Life  Ins,  Co. 
Bap'd  Jour'l,  p.  302.  Coim.  U.  8.  C.  0. 

EVIDENCE. 

§  47.  Fire. — Oral  to  Vary  written  Agreement  as  to  Keeping 
Premises  Insured. — Opinion  of  Agent — ^Evidence  of  an  oral  agree- 
ment as  to  keeping  premises  insured  is  not  admissible  to  vary 
terms  of  a  mortgage.  Nature  of  evidence  as  to  amount  in- 
volved, motives,  proof  of  inducement.  Belevancy  of  instructions. 
A  loan  agent's  opinion  expressed  as  to  his  duty  in  keeping  mort- 
gaged property  insured,  will  not  render  him  liable. 

Brant  vs.  OaUup, 
Bep*l  JunrO,  p  334.  III.  8.  C. 

MEASURE  OF  DAMAGES. 

§  48.  Eire. — For  Failure  to  I  sure. — A  party  is  not  entitled 
to  damages  for  breach  of  contract  in  failing  to  insure  where  he 
had  notice  and  might  have  insured  himself.  The  assumption  of 
such  duty  by  the  owner  releases  the  party  agreeing  to  insure. 
Only  nominal  damages  are  recoverable  for  failure  to  insure 
where  no  harm  resulted^,  and  no  recovery  can  be  had  after  five 
years. 

Brant  vs.  OaUup. 


^49.    Fire. —  What  is  not  an  Over-^aluaiion  Under  the  Three- 
Fourths  Mule. —  Recovery  for  Loss  Omitted    ^rom  Proofs. —  The 
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building  was  estimated  in  the  application,  which  was  a  warranty, 
to  be  worth  $550.  The  charter,  which  was  part  of  the  contract, 
allowed  only  three  fourths  of  the  valae  to  be  paid.  The  insur- 
ance was  for  $400.  The  actual  value,  as  found  by  the  jury,  was 
$336.66.  Edd,  That  there  was  not  an  oyer-yaluation  which 
would  work  a  forfeiture.  The  insured  may  recover  for  personal 
property  not  included  in  proofs,  if  he  has  done  nothing  prejudi- 
cial to  such  recovery  in  connection  with  the  proofs. 

Schmidt  vs.  Mat.  City  <£   ViUage  F.  Ins,  Co. 

Bap'd  JovLvX  P'  207.  Miob.  B.  C. 

MUTUAL  COMPANY. 

§  50.  Fire. — Construction  of  Ohio  Statute  as  to  Aasessmenis 
and  Prtfita. — ^Revised  stautes  of  Ohio,  sections  3,686,  3,687, 
3,688,  3,689,  3,690,  authorize  the  formation  of  corporations  to 
insure  its  members  against  loss  by  fire  or  other  casualties,  and 
empower  them  to  make  and  enforce  among  their  members  con- 
tracts of  indemnity,  by  which  those  entering  therein  shall  agree 
to  be  assessed  specifically  from  time  to  time,  as  may  be  neces- 
sary to  pay  losses  which  occur  to  its  members,  and,  also,  to  pay 
incidental  expenses  in  the  management  of  the  business. 

Such  members  are  liable  to  be  specifically  assessed,  from 
time  to  time,  to  pay  losses  which  occur  while  they  are  such,  but 
no  member  is  liable  to  such  assessment  to  pay  losses  occurring 
before  he  became  a  member,  or  which  may  occur  after  he  ceases 
to  be  a  member. 

These  sections  do  not  authorize  a  contract  with  members,  by 
which  they,  upon  advance  payment  of  an  agreed  annual  deposit 
during  the  Ufe  of  their  policy,  shall  be  exempted  from  liability  to 
assessment  to  pay  losses  occurring  during  the  year  for  which 
such  prepayment  was  made ;  or  by  which  a  member's  liability  to 
assessment  is  limited,  without  regard  to  the  amount  that  may  be 
necessary  to  pay  losses  to  fellow  members  that  may  occur  during 
such  year. 

These  sections  do  not  authorize  the  organization  of  corpora- 
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tions  with  a  view  to  profit  by  its  officers  or  members  ;  therefore 
any  plan  or  scheme  by  which  profits  are  made  or  divided  is  nn- 
anthorized. 

Section  3,680  authorizes  the  adoption  by  the  corporation  of  a 
constitution  and  by-laws  regulating  the  assessment  and  collec- 
tion of  such  sums  of  money  as  may  be  necessary  to  pay  losses  as 
they  occur,  and  for  incidental  purposes  ;  but  it  does  not  author- 
ize a  regulation  by  which  a  policy  may  be  declared  forfeited  for 
the  non-payment  in  advance  of  an  annual  deposit  or  premium, 
whether  an  assessment  during  such  year  to  pay  losses  may  be 
necessary  or  not. 

Such  an  annual  deposit  paid  in  advance,  based  upon  the  haz- 
ards of  the  risk,  and  without  reference  to  an  amount  necessary 
to  pay  losses  that  may  occur  during  the  year,  is  m  fact  a  pre- 
mium paid  for  carrying  the  risk,  and  not  a  specific  assessment 
authorized  by  the  statute. 

The  fands  derived  from  assessments  upon  members  to  pay 
losses  to  fellow  members  are  in  their  nature  trust  funds  to  be 
applied  to  the  payment  of  such  losses ;  hence  the  application  of 
such  funds,  or  of  hhe  annual  deposits  received  in  lieu  of  assess- 
ments, to  the  purchaser  of  the  assets  of  another  like  corporation, 
including  real  estate  not  necessary  to  its  business,  or  to  the  pay- 
ment of  losses  to  the  members  of  such  other  corporation  whose 
risks  it  has  assumed,  is  a  misapplication  of  such  funds. 

Judgment  of  ouster. 

State  of  Ohio,  ex  rel.  AUomey-Qeneralf  vs.  Monitor  Fire  Association, 

Decision  filed  Jan.  13. 1886.  Ohio  S.  C. 

PARTNERSHIP. 

§  51.  FiBE — Incompleted  Agreement  for  is  not  a  Change  of 
TiUe. — A  fire  policy,  covering  merchandise  belonging  to  a  firm, 
provided  that  it  should  be  void  if  the  property  "  be  sold  or 
transferred,  or  any  change  takes  place  in  title  or  possession  (ex- 
cept by  succession  by  reftson  of  the   death  of  the  insured). 
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whether  by  legal  procesB  or  jadicial  decree,  or  volnnfarj  transfer 
or  oouyeyance."  SabBequen^y,  and  before  loss,  the  firm,  owning 
this  property  in  certain  proportions,  made  an  agreement  in 
writing  with  A.,  by  which  they  agreed  to  receive  him  into  their 
business  upon  the  following  terms  and  conditions:  Said  company 
is  to  become  incorporated.  A.  is  to  pay  into  the  firm  for  its  use 
$6,000  forthwith,  and  $5,000  in  two  years,  with  interest  semi- 
annually until  paid.  The  name  of  the  new  company  shall  be 
determined  hereafter.  The  property  of  the  existing  firm  shall  be 
put  into  the  corporation  to  be  formed  as  aforesaid,  adding  to  it 
the  $10,000  to  be  paid  by  A.  The  interest  and  shares  of  the 
several  parties  in  the  new  company  shall  be  in  proportion  to  the 
amount  so  contributed  by  each  to  the  capital  stock.  When  a 
charter  shall  be  procured  as  aforesaid,  half  of  A.'s  stock  shall  be 
held  by  said  company  till  said  second  sum  of  $5,000,  with  inter- 
est, shall  be  paid.  No  change  in  the  name  or  charact-er  of  the 
existing  firm  shall  be  made  until  said  corporation  shall  be 
formed.  Hdd,  That  A  did  not  become  a  partner,  or  acquire  any 
interest  in  the  property  of  the  partnership,  before  it  was  made  a 
corporation. 

Drennen^  Starr  dt  Everett  vs,  London  Ass's  Corporation, 
Bap'd  JoVl,  p.  187.  N.  T.  U.  S.  8.0, 

PREMIUM. 

§  52.  Life. — Effect  of  Payment  by  a  iJi'^konored  BUI  of 
Exchange. — ^Policy  of  life  insurance  being  conditioned  to  be  void 
if  the  annual  premium,  or  any  obligation  given  in  payment 
thereof,  should  not  be  paid  at  maturity;  and  the  annual 
premium  being  paid  by  a  foreign  bill  drawn  by  the  party 
insured,  with  a  condition  that  if  not  paid  at  maturity,  the 
policy  should  be  void ;  Hdd^  That  the  forfeiture  was  incurred 
by  non-payment  of  the  bill,  on  presentment  at  maturity, 
without  protest  for  non-payment,  although  protest  might  be 
necessary  to  fix  the  liability  of  the  drawer.  Semhle,  if  it  had 
been  the  bill  of  a  stranger,  protest  would  have  been  necessary 
for  the  forfeiture  also.  Presentment  and  non-acceptance  of 
the  bill  before  maturity,  without  protest,  did  not  dispense  with 
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presentment  for  payment,  in  order  to  produce  the  forfeiture. 
Want  of  funds  in  the  hands  of  the  drawer  was  no  excuse  for 
not  presenting  the  bill^  if  the  drawer  had  reasonable  expecta- 
tion to  believe  that  it  would  be  accepted  and  paid. 

Dickins  vs.  Beal,  10  Peters,  557  (and  see  Daniel  Neg.  Instr.  2  1074). 
Knu^erbocker  Life  Ins.  Co.  vs.  Pendleton. 
B»p'd  Joar*!  p.  177.  Tnnr.  TJ.  8.  8.  G. 

PROOFS  OF  DEATH. 

§  53.  Life. — Denial  of  Liability  a  Waiver  of — Preliminary 
proof  of  death  hot  required,  if  the  insurer,  on  being  notified 
thereof,  denies  his  Hability  altogether,  and  declares  that  the 
insurance  will  not  be  paid. 

Tayloe  ys.  Merchants'  Fire  Ins.  Co.,  9  How.,  390,403  ;  Allegre  vs.  Mary- 
land Ins.  Ck).,  6  H.  &  J.,  408;  Norwich  Co.  vs.  Western  Mass.  Ins.  Co., 
34  Conn.,  561 ;  Thwing  vs.  Great  Western  Ins.  Co.,  Ill  Mass.,  93,  110; 
Brink  vs.  Hanover  Fire  Ins.  Co.,  80  N.  Y.,  108 ;  May  on  Insurance^ 
8468,469. 

Knickerbocker  Life  Ins.  Co.  vs.  Pendleton. , 

-162 

§  54.  Life. —  Waiver  of  Objections  to. — Where  the  plaintiff  is 
misled  by  the  defendant  in  regard  to  furnishing  of  proofs,  and 
no  objections  were  made  to  their  tardiness  when  received,  the 
company  cannot  set  up  that  they  were  too  late  at  the  trial. 

Edwards  vs.  Travelers  Life  Ins.  Co. 
Bep'd  Jonr'l.  p.  213.  N.  T.  TJ.S.  G  0. 


REINSURANCE. 

§  55.    Marine. — Construction  of  Pdicy  as   to  Be-^shipment. — 
Measure  of  Damages  under  Excess  Policies. — The  plaintiff  insured 
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cotton  on  the  steamer  (7.,  with  privilege  of  re-shipping  from 
places  on  the  Yazoo  Biyer^  to  tributary  of  the  Mississippi  to 
New  Orleans,  to  the  amount  of  $3,950 ;  also  on  the  steamer 
P.,  to  the  amount  of  $1,100.  The  cotton  on  the  C.  was  all 
transshipped  to  the  P.  at  Yicksburg,  and  afterwards  the  latter 
took  on  additional  cotton  at  another  point,  further  insured  in 
plaintiff  for  $1,225.  Plaintiff  had  a  reinsurance  contract  with 
defendant  on  the  excess  on  its  policies  on  cotton,  sugar, 
molasses  and  cotton  seed,  "  on  the  excess  of  $10,000  on  boats 
from  places  on  the  Mississippi  Biver,  but  said  excess  not  to 
exceed  $5,000  by  any  one  boat.  On  their  excess  of  $5,000  on 
boats  from  places  on  the  tributaries  of  the  Mississippi  Biyer, 
but  said  excess  not  to  exceed  $15,000  by  any  one  boat."  Held^ 
That  the  terms  of  the  reinsurance  contract  were  descriptive  of 
the  boats  rather  than  the  freight.  Ambiguous  language  must 
be  construed  most  strongly  against  the  insurer.  Held,  That  the 
reinsurer  was  liable  for  the  excess  of  $1,275. 

Phcenix  Ins,  Co,  vs,  Cochran. 

La. U.S.  CO. 

SUICIDE. 

§56.  Life. — Accidental  Death  from  Poisoru — ^Death  result- 
ing from  poison  taken  by  mistake  is  not  within  the  provision 
of  a  policy,  that  it  should  be  void  in  case  of  death  "  by  suicide 
whether  the  act  be  voluntary  or  involuntary." 

Penfold  vs.  Universal  Life  Ins.  Co.,  85  N.  Y.,  317. 
Edwards  vs.  Travelers  Life  Ins,  Co. 

UNAUTHORIZED  INSURANCE. 

§  57.  Fire. —  What  ConstUidea  Inmrance  in  Case  of  Assess- 
merU  Corporation. — Action  in  Quo  Warranto. — ^A  contract  by 
which  one  party  promises  to  make  a  certain  payment  upon  the 
loss  or  destruction  of  something  which  the  other  party  owns  or 


Digitized  by  VjOOQ IC 


1886.]  Vacant.  171 

has  an  interest  in,  is  a  contraot  of  insurance.  That  the  pro- 
misor is  a  corporation ;  that  its  promise  is  only  to  those  who 
become  members  of  the  corporation,  and  that  it  has  no  accamn- 
lated  funds  out  of  which  to  make  good  its  promise,  bat  relies 
therefor  exelnsiyely  upon  assessments  made  upon  its  members, 
do  not  change  the  character  of  the  contract.  The  State  has  the 
right  to  say  who  may  engage  in  the  business  of  insurance,  and 
upon  what  terms,  and  may  proceed  by  civil  action  in  quo  war- 
ranto against  any  corporation  ^created  under  the  laws  of  the 
State,  which,  without  authority,  assumes  to  carry  on  the  business 
of  insurance. 

State  v8.  Bankers*  Association,  23  Kas.,  499;  Bolton  vs.  Bolton,  73 
Me.,  299. 

State  of  Kansas  vs.  Vigilant  Ins.  Co. 

Bep'd  Joarl,  p.  284.  Kam.  8.  C. 

VACANT. 

§  58.  Fire. — Removal  of  Tenant  vnthout  Knowledge  of  Owner. 
— An  absolute  condition  in  a  fire  insurance  policy,  on  a  dwelling- 
house,  that  the  policy  shall  be  void  ''  if  the  building  insured  be 
vacated  or  left  unoccupied "  avoids  the  policy,  although  the 
vacation  of  the  house  results  from  the  permanent  removal  of  the 
tenant  of  the  insured  during  the  running  of  his  lease,  without 
the  knowledge  or  consent  of  the  landlord. 

Farmers^  Insurance  Co.  vs,  George  W,  JVeUs. 


Decision  rendered  .Iwmftry  20, 1885.  Ohio  S.  0. 


§  59.  Fire. — Temporary  Absence  in  n  t — ^After  the  premises 
had  been  va<;ated  by  the  tenant,  the  owner  desiring  to  occupy 
them,  moved  in  her  furniture,  and  proceeded  to  clean  them  while 
stopping  near  by,  but  being  called  away  temporarily  on  business, 
she  placed  them  in  charge  of  one  who  had  an  interest  in  them, 
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and  they  were  burned  daring  her  absence.     Hdd,  That  the  house 
was  not  vacant  within  the  meaning  of  the  policy. 

Stapetaki  vs.  Transatlantic  Fire  Ins.  Co.,  43  Mich.,  373 ;  s.  c,  5  N.  W. 
llep.,  401 ;  Cummins  vs.  Agricultural  Ins.  Co.,  67  N.  Y.,  260  ;  Herrman  vs. 
Merchants*  Ins.  Co.,  81  N.  Y.,  184;  Phosnix  Ins.. Co.  vs.  Tucker,  92  HL, 
64  ;  Dennison  vs.  Phcsnix  Ins.  Co.,  52  Iowa,  457  ;  s.  c,  3  N.  W,  Bep.,  500. 
Distinguishing  Wustum  vs.  Ins.  Co.,  15  Wis.,  138 ;  Ashworth  vs.  Ins.  Co., 
112  Mass.,  422  ;  Corrigan  vs.  Ins.  Co.  122  Mass.,  298  ;  Herrman  vs.  Ins.  Co. 
86  N.  Y.,  162. 

ShackeUon  vs.  Sun  Fire  Office. 
Bep'd  Jour*!,  p.  216.  .  High.  S.  0» 
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REPORT  OF  DECISIONS 

KENDERED  IN  INSURANCE  OASES,  IN  THE  UNITED  STATES 

SUPREME  AND  CIKCUIT  COURTS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


From  ceriifled  transcripts  in  war  possession. 

SUPKEME  COURT  OF  PENNSYLVANIA. 


Frror  to  the  Court  of  Common  Pleas  of  Mercer  County. 


ip^EiCER  COUNTY  MUT.  FIRE  INS.  CO.* 

vs. 

STRANAHAN. 

The  charter  of  a  mutual  company,  which  wa«  incorporated  in  the  policy,  pro- 
vided that  ever^  member  should  be  bound  to  pay  for  all  losses  and  dam- 
ages,  in  proportion  to  the  amount  insured,  annually  or  when  assessments 
were  made.  The  by-laws  provided  that  losses  {might  be  adjusted  by  the 
president,  with  the  assistance  of  one  or  more  directors,  if  necessary. 

Eeld^  That  the  president  might  adjust  the  loss  by  a  compromise  of  a  certain 
sum,  surrender^f  the  pohcy,  and  release  from  future  assessments. 

The  charter  provided  that  any  member  might  withdraw  by  payment  of  his 
pro{K>rtion  of  losses  to  date  and  surrender  of  policy. 

Meld,  That,  if  such  a  surrender  and  settlement  were  made,  the  insured  was 
released  from  all  farther  liability. 

Edwin  W.  Jackson,  Esq.,  for  Plaintiff  in  Error. 

Messbs.  Stranahan  &  Mehakd,  for  Defendant  in  Error. 

Clabk,  J. 

This  action  is  brought  to  recover  assessments  upon  two  policies  of 
insurance  of  the  Mercer  County  Mutual  Fire  Insurance  Company. 
One  of  the  said  policies,  No.  86,  issued  January  Idth,  1873,  covered 
an  insurance  to  James  A.  Stranahan  upon  certain  property  therein 
described,  for  one  year  from  that  date,  to  the  amoxint  of  $8,086  ; 
the  other,  No.  290,  issued  January  16th,  1874,  after  the  expiration  of 
No.  86,  covered  an  insurance  to  Stranahan  &  Hoagland,  upon  a  por- 

*  Dtdsioa  renderod  January  7, 1884. 
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tion  of  the  property,  for  one  year  from  the  latter  date,  to  the  amount 
of  $1,280. 

The  company  operated  under  a  charter  of  incorporation,  the 
ninth  section  of  which  provides  as  follows  :  ''  Every  member  of  said 
company  shall  be  bound  to  pay  for  all  losses  or  damages,  and  all 
necessary  expenses  accruing  in  said  company,  in  proportion  to  the 
amount  he  or  she  may  have  insured  in  the  different  classes,  annually 
or  as  often  as  the  directors  may  make  assessments."  No  premium 
notes  were  taken,  the  assessments  being  made  directly  against  the 
policy-holders  under  this  clause  of  the  charter,  which  was  incor* 
porated  into  each  policy,  and  formed  part  of  the  contract. 

The  affairs  of  the  company  were  conducted  by  a  board  of  twelve 
directors.  No  assessments  were  at  any  time  made  until  the  13th 
April,  1880,  when,  in  obedience  to  a  writ  of  mandamus  av^arded  by 
the  Ck>urt  of  Common  Pleas  of  Mercer  County,  the  board  assessed 
the  policy-holders  for  a  sum  sufficient  to  pay  the  indebtedness  of  the 
company.  In  this  general  assessment  policies  Nos.  86  and  290  were 
embraced,  the  former  to  the  amount  of  $246. 88,  and  the  latter  of  $48. 

On  or  about  the  17th  of  March,  1874,  after  poUcy  No.  86  had 
expired,  and  while  No.  290  was  in  force,  the  property  insured  was 
wholly  or  partially  destroyed  by  fire.  The  company  was  duly 
notified  of  the  loss,  and  on  the  13th  July,  1874,  Seth  Hoagland, 
president  of  the  company,  J.  P.  Eerr,  and  another,  composed  a 
committee  on  behalf  of  the  company  to  adjust  the  same. 

The  third  section  of  the  first  article  of  the  by-laws  of  the  com- 
pany provides,  that  the  president  "  shall  have  fall  power  to  exam- 
ine, adjust)  and  settle  in  all  cases  of  loss,  not  exceeding  $100,"  and 
in  "  all  cases  exceeding  this  amount,  he  may  call  to  his  assistance 
one  or  more  directoiH,  as  he  may  think  necessary,  and  shall  call 
special  meetings  of  the  board  of  directors,  when  necessary,  and 
shall  have  general  supervision  over  the  affairs  of  the  company." 
Mr.  Stranahan's  loss  was  adjusted,  under  the  provision  of  the  by- 
laws, by  Mr.  Seth  Hoagland,  president,  and  Mr.  J.  P.  Kerr,  directors 
of  the  company,  at  $800,  an  abatement  of  $480  having  been  agreed 
upon.  The  defendant  alleges  that,  in  this  adjustment,  and  by  the 
agreement  upon  which  it  was  effected,  he  was  released  from  all 
future  assessments  which  might  otherwise  have  been  made  on  his 
policies  Nos.  86  and  290,  to  cover  losses  incurred  during  the  period 
of  their  continuance,  and  that  the  policies  were  canceled  and  sur- 
rendered to  the  company,  the  release  being  embodied  in  a  writing 
thereon  indorsed. 
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We  have  no  doubt  whateTer  that  an  adjustment  upon  eruoh  terms 
was  within  the  power  of  the  company,  and,  if  so,  that  authority, 
under  the  fourth  section  of  the  charter,  might  be  delegated,  as  it 
was  in  this  case,  to  an  adjusting  committee  of  the  board.  The 
president  had  *'  general  supervision  over  the  affairs  of  the  company,'' 
and  alone,  or  with  the  concurrence  or  any  member  of  the  board, 
had  full  power  to  examine,  adjust,  and  settle  in  all  cases  of  loss. 
This  adjusting  committee  had  as  much  power  to  effect  settlement  of 
losses  incurred  as  the  board,  and  that  power  was  derived  from  the 
same  soYirce.  The  action  of  the  committee  was  not  subject  to  the 
approval  of  the  board  of  directors ;  the  committee  had  "  full 
power.'* 

By  the  ninth  section  of  the  company's  charter,  it  is  provided,  that 
'*  any  member  can  withdraw  from  this  company  at  any  time  by  pay- 
ing his  or  her  proportion  of  the  losses  up  to  date  of  withdrawal, 
and  surrendering  his  or  her  policy."  This  surrender  and  settle- 
ment, it  is  aUeged,  was  made,  and  the  policies  properly  canceled 
and  delivered  to  the  president  of  the  company.  If  this  be  true, 
and  the  jury  have  so  found,  the  insurance  relation  was  thereby 
broken,  and  no  further  liability  remained  as  against  either  of  the 
contracting  parties.  The  proportion  which  the  losses  incurred  bore 
to  the  whole  amount  insured,  at  the  time  of  the  loss,  gave  the  ratio 
of  the  defendant's  liability  to  the  loss,  and  thus  a  reasonably 
approximate  estimate  could  at  any  time  be  made. 

Whether  or  not  there  was  in  fact  an  agreement  to  rele^  the 
defendant's  policies  from  future  assessments,  was  the  specific 
question  for  the  jury.  The  release,  if  given  at  all,  covered  both 
policies,  and  this  defense  was  to  the  whole  of  the  plaintift's  claim. 
Mr.  Stranahan's  testimony  upon  this  question  was  positive ;  he 
testified  as  to  an  existing  fact,  of  which  he  claimed  to  have  actual 
knowledge.  Mr.  Hoagland,  in  rebuttal,  testified  as  positively  that 
no  such  fact  existed,  and,  although  he  testified  in  negative  form,  his 
assertion  is  positive  in  effect ;  that  is  to  say,  he  testifies  positively 
that  no  such  transaction  occurred  with  him. 

There  is,  however,  a  difference  between  the  character  of  the 
testimony  delivered  by  Hoagland  and  that  of  J.  P.  Eerr,  on  the 
precise  question  before  the  jury.  The  court  used  language  a 
Httle  strong,  perhaps,  in  saying  that  the  testimony  of  Mr.  Kerr 
"  amounted  to  nothing  in  the  shape  of  contradicting  Mr.  Stranahan, " 
if  this  was  spoken  of  the  entire  testimony  of  both  of  these  witnesses ; 
we  think,  however,  this  language  is  subject  to  a  qualification,  which 
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is  contained  in  the  charge  as  a  whole.  The  vital  question  for  the 
jury,  as  has  been  stated,  was  whether  or  not  there  was  an  agreement 
to  release  the  poUdes  from  future  assessmenta  Even  if  there  was, 
in  fact,  a  difficulty  in  the  adjustment,  such  as  Mr.  Eerr  referred  to, 
arising  out  of  Clingan's  alleged  purchase,  that  was  not  at  all  incon- 
sistent with  the  agreement ;  for  the  adjustment  and  abatement 
made  might  have  been  in  consideration  of  either  or  both  of  these 
together. 

The  distinction  between  positive  and  negative  testimony  was  care- 
fully stated,  and  the  jury  was  folly  instructed  as  to  the  nature  and 
e£fect  of  each.  It  was  certainly  manifest  to  the  juxy  that  the  refer- 
ence of  the  court  in  the  expression  quoted  was  alone  to  the  negative 
portion  of  Kerr's  testimony,  and  to  this  only  was  it  applied. 

We  are  not  inclined,  therefore,  to  reverse  the  judgment  upon  this 
ground,  as  we  are  clearly  of  opinion  there  is  no  room  for  the  asser- 
tion that  the  charge  as  a  whole  was  misleading. 

As  the  defense  embraced  in  this  submission  to  the  jury  was  the 
whole  of  the  plaintiffs  claim,  the  finding  of  the  jury  being  for  the 
defendant,  it  is  unnecessary  for  us  to  consider  the  question  arising 
tinder  the  statute  of  hmitations. 

Judgment  affirmed. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Tebm,  1884 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the   Western 
Distiict  of  Tennesf^e, 

KNICKERBOCKER  LIFE  mS.  CO., 

PlainHff  in  Error,  I 

vs, 

P.  H.  PENDLETON  and  others* 

Policy  of  life  insurance  being  conditioned  to  be  void  if  tbe  annual  premium,  or 
any  obligation  given  in  payment  thereof,  should  not  be  paid  at  maturity  ; 
and  the  annual  premium  bein^  paid  b^  a  foreign  bill  drawn  by  the  party 
insured,  with  a  condition  that  if  not  paid  at  maturity  the  policy  should  be 
void  ;  EM,  That  the  forfeiture  was  incurred  by  non-payment  of  the  bill, 
on  presentment  at  maturity,  without  protest  for  non-i>ayment,  although 

Cl;e8t  misht  be  necessary  to  fix  the  liability  of  the  drawer.     Senible^  if  it 
been  the  bill  of  a  stranger,  protest  would  have  been  necessary  for  the 

forfeiture  also. 
Presentment  and  non-acceptance  of  the  bill  before  maturity,  without  protest, 

did  not  dispense  with  presentment  for  payment,  in  order  to  produce  the 

forfeiture. 
Want  of  funds  in  the  hands  of  the  drawer  was  no  excuse  for  not  presentins 

the  bill,  if  the  drawer  had  reasonable  expectation  to  believe  that  it  would 

be  accepted  and  paid. 
Preliminary  proof  of  death  not  required,  if  the  insurer,  on  being  notified 

thereof,  denies  his  liability  altogether,  and  declares  that  the  insurance  will 

not  be  paid. 

Bradley,  J. 
This  action  wae  brought  in  the  first  Circuit  Court  of  Shelby 
County,  Tennessee,  by  the  defendants  in  error,  Pleasant  H.  Pendle- 
ton and  others,  against  the  plaintiff  in  error,  the   Knickerbocker 

•  Decision  rendered  JftQnary  6, 1885. 
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Life  LiBurance  Company,  to  recover  the  amount  of  a  policy  of  life 
insurancf'  on  the  life  of  Samuel  H.  Pendleton.  After  declaration 
filed,  the  case  was  removed  into  the  Circuit  Court  of  the  United 
States,  and  the  defendant  then  pleaded  no  indebtedness,  failure  to 
pay  the  stipulated  annual  premium,  failure  to  pay  a  draft  given  for 
premium,  and  failure  to  give  notice  and  proof  of  death.  A  replica- 
tion put  the  cause  at  issue,  and  it  was  tried  at  Memphis,  in  Novem- 
ber term,  1880,  and  a  verdict  rendered  for  the  plaintiff.  Judgment 
being  entered  upon  this  verdict^  the  case  is  brought  here  by  writ  of 
error.  The  matters  for  our  consideration  are  exhibited  in  a  bill  of 
exceptions  taken  at  the  trial,  from  which  it  appears  that  the  plaintiff 
introduced  in  evidence  the  policy  sued  on,  dated  July  14th,  1870, 
issued  for  the  beuefit  of  the  plainti&,  as  the  children  of  Samuel  H. 
Pendleton,  for  the  sum  of  $10,000  on  his  life,  in  consideration  of 
$36460  then  paid,  and  of  the  annual  premium  of  a  like  sum  to  be 
paid  on  or  before  the  14th  day  of  July  in  every  year  during  the  con- 
tinuance of  the  policy.  The  company  agreed  to  pay  the  sum  in- 
sured within  three  months  after  due  notice  and  satisfactory  proof  of 
the  death  of  the  person  whose  life  was  insured ;  but  the  policy  con- 
tained the  following  condition,  to  wit :  '*  the  omission  to  pay  the 
said  annual  premium  on  or  before  twelve  o'clock  noon  on  the  day  or 
days  above  designated  for  the  payment  thereof,  or  failure  to  pay  at 
maturity  any  note,  obligation,  or  indebtedness  (other  than  the 
annual  credit  or  loan)  for  premium  or  interest  hereon,  shall  then  and 
thereafter  cause  this  policy  to  be  void,  without  notice  to  any  party 
or  parties  interested  herein." 

The  plaintiffs  next  introduced  in  evidence  the  renewal  receipt  in 
the  words  and  figures  following,  viz. : — 

Renewal  Beceipt 
'' Missiasippi  Valley  Branch  Office  of  the  Knickerbocker  Life  Insoiance 
Company  at  MemphiB,  Tenn.,  principal  office  161  Broadway,  N.  T.,  renewal 
No.  94,597. 

New  Yom,  July  14,  1871. 
Received  of  Pleasant  H.  Pendleton,  &c.,  three  hundred  &  sixty-four  65-100 
dollars,  being  the  premium  on  policy  No.  2346,  which  is  hereby  continued  in 
force  until  the  fourteenth  day  of  July  1872.  at  noon. 

^^  Not  valid  until  countersigned  by  the  managers  of  the  Mississippi 
Valley  Branch  office  at  Memphis,  Tenn. 

ERASTUS  LYMAN,  President. 
Gbo.  F.  Obitfts,  Secretary. 

Countersigned  at  Memphis  this  day  of  18 

45,432.]  GREENE  Sl  LUCAS.  Managers.*' 
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The  plaJTitiflfl  then  introduced  evidence  tending  to  show  that  Sam- 
uel n.  Pendleton  died  at  his  home,  near  Auburn,  Arkansas,  on  the 
26th  day  of  March,  1872  ;  that  his  children,  the  plaintiffs,  were  then 
under  age ;  and  that  their  uncles,  A.  O.  Douglass  and  W.  F. 
Douglass,  on  their  behalf,  wrote  from  Auburn  to  Greene  &  Lucas,  the 
agents  of  the  defendants  at  Memphis,  the  former  on  the  29th  of 
March,  and  the  latter  on  the  2d  of  April,  1872,  giving  them  notice  of 
Pendleton's  death.  A.  O.  Douglass,  in  his  letter,  requested  Greene  & 
Lucas  to  advise  him  what  steps  were  necessary  to  be  taken  in  the 
matter  of  the  policy,  and  Greene  &  Lucas  at  once  answered,  by 
letter  dated  April  2d,  that  the  policy  became  forfeited  on  the  I4:th 
of  October,  1871,  by  failure  to  pay  the  premium,  explaining  that 
when  the  premium  became  due,  they  took  the  draft  of  Doctor  S.  fi. 
Pendleton  on  Moses  Greenwood  &  Son,  of  New  Orleans,  at  three 
months,  in  lieu  of  the  cash,  conditioned  that  failure  to  pay  the  draft 
would  forfeit  the  policy ;  and  that  Greenwood  &  Son  refused  to 
accept  the  draft  and  refused  to  pay  it  at  maturity.  The  correspond- 
ence was  continued  by  an  additional  letter  from  W.  F.  Douglass  to 
the  agents,  dated  April  9th,  and  a  reply  to  the  same  by  the  latter, 
dated  April  15th,  1872,  repealing  their  position  that  the  poHcy  was 
forfeited  and  void,  and  that  there  was  no  legal  claim  to  the 
insurance. 

The  defendants  below,  after  an  unsuccessful  motion  for  a  nonsuit, 
put  in  evidence  the  following  draft,  given  by  Samuel  H.  Pendleton 
in  part  payment  of  the  premium  whidb  became  due  July  14th,  1871  : 

"$325.00.  '  AuBUBN,  Abk.,  Jii/y  UtK  1871. 

Three  months  after  date,  without  graoe,  pay  to  the  order  of  the  Knicker- 
bocker Life  Insurance  Co.,  three  hundred  and  twenty-five  dollars,  value 
received,  for  premium  on  policy  No.  2346,  which  policy  shall  become  void  if 
this  draft  is  not  paid  at  maturity. 

[Signed]  S.  H.  PENDLETON. 

To  Moses  Greenwood  &  Son,  New  Orleans,  La." 

Evidence  was  then  introduced  by  the  defendants  tending  to  show 
that  the  draft  was  transmitted  by  the  agents  of  the  company 
through  the  Union  and  Planters'  Bank,  of  Memphis,  to  the  Louisiana 
National  Bank,  of  New  Orleans,  to  bd  presented  for  acceptance,  and 
was  received  by  the  latter  bank,  and  presented  on  the  29th  of  Sep- 
tember, 1871 ;  that  acceptance  was  refused  by  Moses  Greenwood  & 
Son,  the  drawees,  assigning  as  the  reason  of  their  refusal  that  th^y 
had  no  advice  ;  that  no  protest  of  the  draft  for  non-acceptance  was 


Digitized  by  VjOOQ IC 


180  Meport  of  Decisiorifi.  [March, 

made,  because  it  was  marked  "  no  protest ;"  but  that  it  was  re- 
turned, on  the  30th  of  September,  to  the  Union  and  Planters'  Bank 
of  Memphis;  that  it  was  again  transmitted  to  the  Louisiana  National 
Bank,  on  the  5th  of  October,  1871,  for  collection,  but  was  not  paid 
when  it  became  due,  and,  for  the  same  reason  as  before,  no  protest 
for  non-payment  was  made,  and  it  was  returned  to  the  Union  and 
Planters'  Bank,  on  the  17th  of  November,  1871.  Na  direct  evidence 
of  presentment  to  the  drawees  for  payment  was  given ;  but  the 
cashier  of  the  Louisiana  National  Bank  testified  that,  according  to 
their  rules  and  custom  of  doing  business,  it  must  have  been  pre- 
sented for  payment  when  due.  Evidence  was  further  introduced 
tending  to  show  that,  on  or  about  the  3d  of  October,  1871,  when  the 
draft  was  first  returned  from  New  Orleans,  the  agents,  Greene  & 
Lucas,  informed  S.  H.  Pendleton,  by  letter,  of  its  non-acceptance  ; 
and  again,  on  or  about  the  20th  of  November,  1871,  they  informed 
him  in  the  same  way  of  its  non-payment ;  that  in  the  latter  part  of 
November,  or  early  in  December,  1871,  he  (Pendleton)  called  on 
said  agents,  and  expressed  surprise  that  Greenwood  &  Go.  did  not 
pay  his  draft,  but  said  that  they  were  then  prepared  to  pay  it ;  that 
the  said  agents  informed  him  that,  as  the  policy  was  lapsed  by  rea- 
son of  the  non-payment  of  the  draft,  it  would  be  necessary,  in 
order  to  re-open  the  same,  that  he  should  be  re-examined  ;  and  that 
he  promised  to  call  again,  but  never  did  ;  also,  that  the  dealings 
of  the  insurance  company  in  reference  to  the  issue  of  the  policy 
and  the  payments  of  premiums  thereon,  were  solely  with  the  said 
S.  H.  Pendleton. 

Moses  Greenwood,  of  the  firm  of  Moses  Greenwood  &  Son,  a  wit- 
ness on  the  part  of  the  pladntifiis,  testified  to  the  efiect  that  his 
firm  were  cotton  factors  and  commiEudon  merchants,  and  acted  as 
such  for  S.  H.  Pendleton,  in  1869,  1870,  and  1871,  furnishing  him 
supplies  for  his  plantation  and  selling  his  cotton  crops  ;  and  kept  a 
running  account  with  him  ;  and  were  ^accustomed  to  accept  and 
pay  his  drafts  even  when  he  had  no  money  or  property  in  their 
hands,  so  that  he  had  good  reason  to  beheve  that  the  draft  in 
question  would  be  honored.  The  witness  presented  a  copy  of  the 
account  of  his  firm  with  S.  H.  Pendleton,  which  showed  a  balance 
in  his  favor  on  the  14th  of  July,  1871,  of  about  $200,  but  a  balance 
against  him  on  the  14th  of  October,  1871,  of  $502.52.  The  \^dtness 
stated  that  he  found  no  entry  of  the  acceptance  or  payment  of  the 
draft  in  question,  and  Jhad  no  recollection  of  it  other  than  what  was 
shown  by  the  books  and  by  certain  letters  from  the  firm  to  Pendle- 
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ton.  One  of  these  letters,  dated  September  29, 1871,  informed  him 
(Pendleton). that  his  draft  for  life  policy  (some  $330)  was  presented 
that  day  for  acceptance ;  that,  having  no  advice  of  it,  they  had 
requested  that  it  be  held  till  they  got  an  answer  from  him,  and 
asked  him  to  write  at  once  if  he  wanted  it  paid.  The  other  letter, 
dated  November  4,  1871,  acknowledged  one  from  him  (Pendleton)  of 
the  27th  October,  and  added,  "  Will  pay  that  insurance  note  when 
presented,  as  you  request  This  is  the  first  advice  we  have  had 
about  it." 

After  the  evidence  was  closed,  the  defendant  below  (the  insurance 
company),  through  its  counsel,  requested  the  court  to  direct  the  jury 
to  find  a  verdict  in  favor  of  the  defendant  on  the  ground  that  the 
policy  sued  on  was  not  in  force  at  the  time  of  the  death  of  the 
person  whose  life  was  insured  thereby.  The  court  refused  to  give 
such  direction,  and  the  defendant  excepted. 

'The  defendant  then  requested  the  court  to  give  the  following  sev- 
eral instructions  to  the  jury: — 

1.  That  upon  the  undiluted  &ctB  i^pearing  from  the  evidence 
the  defendant  is  entitled  to  a  verdict. 

2.  That  the  reception  of  this  draft  for  $825  by  the  defendant  on 
account  of  premium,  imposed  upon  the  drawer  or  the  plaintifis  the 
duty  of  making  absolute  provision  for  its  payment  at  maturity  at  the 
place  of  payment,  and  if  he  or  they  failed  to  do  so  the  defendant  was 
under  no  obligation  to  present  the  same  for  payment. 

3.  That  the  refusal  of  the  drawees  to  accept  the  draft  when  pre- 
sented for  acceptance  relieved  the  defendant  from  its  obligation,  if 
any  existed,  to  present  the  same  for  payment  in  the  absence  of  fur- 
ther notice  that  the  same  would  be  paid  when  due. 

4.  That  if  they  beHeve  from  the  evidence  either  that  the  drawer 
had  not  placed  any  funds  in  the  hands  of  the  drawees  to  meet  the 
draft  at  its  maturity,  or  that  it  was  in  fact  presented  for  payment  at 
or  after  its  maturity,  the  policy  became  void  and  of  no  effect  upon 
the  death  of  the  party  whose  life  was  insured  thereby,  and  the  plaint- 
i£b  are  not  entitled  to  recover. 

The  court  refused  so  to  charge,  and  the  defendants  excepted. 

Thereupon  the  court  proceeded  to  charge  the  jury  upon  tihe  whole 
case;  but  it  will  only  be  necessary  to  examine  a  single  point,  in  which, 
as  we  think,  the  charge  was  erroneous,  and  upon  which  the  whole 
case  depends.  The  point  is  this:  The  court  instructed  the  jury,  in 
substance  and  effect,  that  the  insurance  company,  having  accepted 
the  draft  or  bill  of  Dr.  Pendleton  on  his  factors  for  the  premium  due 
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on  the  policy,  was  in  duty  bound  to  pursue  all  the  steps  necessary  to 
enable  it  to  recover  against  him  as  drawer  of  said  draft  or  bill,  re- 
garded as  a  bill  of  exchange  under  the  law  merchant, — ^amongst 
which  steps,  one  was  that  of  protesting  the  bill  for  non-acceptance, 
and  another,  that  of  protesting  it  for  non-payment  The  court  held 
that,  whilst  it  was  not  necessary  that  the  draft  should  have  been  pre- 
sented for  acceptance  before  maturity,  yet  that,  having  been  so  pre* 
sented,  and  acceptance  refused,  the  defendants  ought  to  have  had  it 
regularly  protested,  and  notice  of  dishonor  given  to  the  drawer. 
The  court  further  held,  that  if  the  draft  was  presented  for  pa3rment, 
and  not  paid,  the  defendants  were  bound  to  have  had  it  regularly 
protested  for  non-payment.  True,  it  was  conceded  that  the  defend- 
ants might  be  excused  from  the  performance  of  these  duties  if  it 
were  shown  that  the  drawer  had  no  funds  in  the  hands  of  his  factors, 
and  had  no  reasonable  expectation  that  his  draft  could  be  accepted* 
But,  unless  this  excuse  could  be  established,  the  doctrine  of  the 
charge  was  that  the  defendants  must  have  complied  with  all  the 
before-mentioned  formalities,  incident  to  commercial  paper,  in  order 
to  entitle  them  to  the  benefit  of  the  condition  for  avoiding  the  policy. 
The  following  language  was  used  on  this  subject  The  court  said: — 
"  T]^e  defense  of  the  company  is  that  the  condition  for  payment 
has  been  violated  and  the  poHcy  ceased  before  the  death  of  Pendle- 
ton. This  is  undoubtedly  a  good  defense,  unless  the  law  imposed 
some  obligation  on  the  company  to  perform  some  duty  in  respect  to 
the  draft  which  it  has  not  performed,  and  the  neglect  of  which  pre- 
cludes it  from  invoking  the  breach  of  the  condition  for  payment  as  a 
defense.  In  other  words,  if  by  its  own  laches,  and  neglect  of  the 
duty  assumed  by  its  holder  of  the  draft,  the  failure,  to  pay  has  oc- 
curred, or  the  parties  have  been  injured,  the  company  cannot  rely 
on  the  breach  of  this  condition  as  a  defense.  What,  then,  were  the 
duties  imposed  on  the  company  as  a  holder  of  this  draft  by  the  con- 
tract of  the  parties?  *  *  I  have  concluded  that  the  true  measure  of 
the  duty  of  the  company  is  to  be  found  in  the  rules  of  law  governing 
a  holder  of  commercial  paper,  and  that  by  the  very  fact  of  taking  a 
draft  like  this  they  assumed,  in  reference  to  this  paper,  all  the  duties 
devolving  on  a  holder  of  it  taken  for  any  other  consideration,  and 
were  obliged  to  proceed  with  it  as  any  holder  would  be  under  the 
commercial  law.  On  the  other  hand,  any  neglect  to  proceed  properly 
in  the  discharge  of  that  duty  would  be  excused  under  the  same  cir- 
cumstances as  such  neglect  would  be  excused  with  any  other  holder, 
and  not  otherwise.    The  condition  in  the  policy  was  a  security  to  the 
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company,  of  which  it  can  avail  itself  only  by  showing  a  strict  compli- 
ance with  that  duty,  or  some  lawful  excuse  for  non-compliance.  *  *  * 

"There  is  no  doubt  the  draft  was  sent  forward  for  acceptance, 
presentment,  and  acceptance  refused.  *  *  It  was  not  protested  for 
non-acceptance,  the  agents  of  the  company  having  directed  that  no 
protest  should  be  made,  and  no  legal  or  proper  notice  of  non-accept* 
ance  was  given  to  the  drawer.  This  was  a  clear  breach  of  duty  on 
the  part  of  the  company,  and  precludes  it  from  claiming  a  forfeiture 
cA  the  policy  unless  excused,  as  to  which  I  shall  instruct  you  further 
on.  If  protest  and  legal  notice  had  been  given  for  non-acceptance, 
the  company  need  not  have  presented  for  non-payment;  but,  not 
having  protested  the  note  for  non-acceptance,  it  was  its  duty  to  pre- 
sent at  maturity  and  demand  payment.  There  is  some  dispute  as  to 
whether  the  note  was  presented  for  payment  on  the  day  of  its  ma- 
turity, namely,  October  14th,  1871,  or  later,  but  there  is  no  claim 
that  it  was  protested  for  non-payment  and  legal  notice  given.  The 
only  notice  was  a  letter  from  the  agents,  dated  November  20,  1871. 
This  was  not  legal  notice,  and  the  drawer  was  clearly  discharged  un- 
less the  neglect  was  excused.  By  this  neglect,  as  well  as  the  neglect 
to  protest  and  give  legal  notice  for  non-acceptance,  the  company  pre- 
cluded itself  from  relying  on  a  breach  of  the  condition  in  the  policy." 

As  the  drawer  of  the  bill  in  this  case  was  really  interested  in  the 
policy  on  behalf  of  his  children,  we  do  not  concur  in  the  view  taken 
by  the  court  below,  that  a  forfeiture  of  the  policy  required,  on  the 
port  of  the  insunmce  company,  as  holders  of  the  bill,  the  same  dili- 
gence and  performance  of  the  same  acts,  as  were  required  of  them 
to  make  the  drawer  liable  upon  it.  For  the  latter  purpose  a  regular 
protest  for  non-acceptance,  or  non-payment,  or  a  proper  excuse  for 
oinitting  them,  such  as  want  of  funds  in  the  hands  of  the  drawees, 
was  undoubtedly  necessary;  for,  according  to  the  general  law  pre- 
vailing in  this  country,  the  draft  was  a  foreign  bill  of  exchange, 
being  drawn  by  a  person  resident  in  one  State  upon  persons  resident 
in  another.  Buckner  vs.  Findley,  2  Pei,  589;  Dickins  vs.  Beal,  10 
Pet,  572, 579;  Story  on  Bills,  §§  23, 465;  1  Daniel's  Nego.  Insi, pp.  7, 
8,  sect  7.  But,  whether  the  policy  would  not  be  forfeited  without 
any  such  protest,  or  excuse  for  non-protest,  is  a  different  question, 
depending  upon  the  contract  of  the  parties.  This  contract  was  ex- 
pressed on  the  &ce  of  the  draft  itself,  which  contained  a  statement 
that  it  was  given  for  premium  on  policy  No.  2,346,  followed  by  this 
condition  :  ''which  policy  shall  become  void  if  this  draft  is  not  paid 
at  maturity/'    This  was  the  condition  and  the  only  condition  on 
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which  the  policy  was  to  become  void.  The  primary  condition  ex- 
pressed in  the  policy  itself,  of  forfeiture  for  non-payment  of  the  pre- 
minm  on  the  day  it  became  due,  was  waived  by  the  receipt  of  the 
draft,  and  the  consequent  extension  of  the  time  thereby.  The  re- 
newal receipt  given  when  the  draft  was  received  was  absolute,  it  is 
true,  acknowledging  the  receipt  of  the  premium,  and  declaring  the 
policy  continued  in  force  for  another  year.  But  this  receipt  is  ex- 
plained by  the  actual  transaction,  the  mode  of  payment  being  shown 
to  be  the  making  and  delivery  of  the  draft  in  question,  having  in  it 
the  condition  above  expressed,  which  condition  was  in  exact  accord- 
ance with  the  secondary  condition  contained  in  the  policy,  namely, 
''failure  to  pay  at  maturity  any  note,  obligation,  or  indebtedness 
(other  than  the  annual  credit  or  loan)  for  premium  or  interest  hereon, 
shall  then  and  thereafter  cause  this  policy  to  be  void,  without  notice 
to  any  party  or  parties  interested  herein."  We  think  it  dear,  there- 
fore, that,  notwithstanding  the  i*enewal  receipt,  the  condition  ex- 
pressed in  the  draft  was  binding  on  the  insured.  As  we  have  shown, 
that  condition  was  that  the  policy  should  become  void  if  the  draft 
was  not  paid  at  maturity.  The  draft,  being  without  grace,  matured 
on  the  14th  of  October,  1871.  If  not  paid  on  that  day  the  policy 
was  forfeited,  unless  it  was  the  usage  of  the  New  Orleans  banks  to 
grant  days  of  grace  even  when  they  were  waived,  of  which  there  was 
some  evidence  on  the  trial  In  such  case,  the  forfeiture  would  take 
place,  if  the  draft  were  not  paid  on  the  17th  of  October.  Of  course, 
it  must  be  presented  for  payment  on  the  one  day  or  the  other,— for 
the  drawees  could  not  pay  it  unless  it  was  presented,  for  they  would 
not  know  where  to  find  it.  But  supposing  it  to  have  been  presented 
for  payment,  and  payment  refused  by  the  drawees,  then  the  condi- 
tion of  forfeiture  was  complete.  Protest  and  notice  of  non-payment 
might  be  further  necessary  to  hold  the  drawer,  if  the  insurance  com- 
pany desired  to  hold  him;  but  they  were  not  necessary  to  the  forfeit- 
ure. That  occurred  when  non-payment  at  maturity  or  presentation 
occurred.  The  drawer,  Pendleton,  who  took  entire  charge  of  the 
policy  for  his  children,  put  its  existence  on  the  condition  of  payment 
of  the  draft  at  maturity;  and  it  was  his  business,  as  agent  or  guard- 
ian of  his  children,  to  see  that  the  draft  was  thus  paid;  that  the  req- 
uisite funds  were  in  the  hands  of  the  drawees,  or  that  they  would 
pay  it  whether  in  funds  or  not.  Such,  we  think,  was  the  dear  pur- 
port of  the  condition,  and  as  the  court  below  took  a  different  view, 
holding  that  the  insurance  company  was  bound  not  only  to  present 
the  draft  for  payment,  but  to  have  it  protested  for  non-payment^  be- 
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fore  a  forfeiture  of  the  policy  would  ensue,  the  judgment  must  be 
reversed. 

What  might  have  been  the  result  had  the  bill  of  a  stranger  been 
taken  in  payment  of  the  premium,  is  a  different  question,  which  we 
are  not  now  called  upon  to  decide.  It  may  be  that  in  such  a  case 
the  company  wonld  have  been  required  to  take  all  the  steps  neces- 
sary to  fix  the  liability  of  all  the  parties  to  the  bilL 

With  regard  to  the  other  points  raised  by  the  plaintiffs  in  error,  a 
few  words  will  suffice. 

1.  They  contended  at  the  trial,  and  contend  here,  that  no  pre- 
sentment of  the  draffc  was  necessary,  because  Pendleton  had  no  funds 
in  the  hands  of  the  drawees.  The  substance  and  effect  of  the  charge 
given  by  the  court  on  this  point  was  that,  if  Pendleton  had  a  reason- 
able expectation  that  the  draft  would  be  accepted  and  paid;  as  if 
there  was  an  agreement  between  him  and  the  drawees,  that  they 
would  accept  his  drafts,  or  a  course  of  dealing  between  them  in 
which  the  drawees  were  accustomed  to  accept  his  drafts  without 
reference  to  the  state  of  their  mutuals  accounts,  he  was  entitled  to 
demand  and  notice  ;  or,  according  to  our  view  of  the  principal  point 
in  the  case,  the  insurance  company  was  bound  to  present  the  draft 
for  payment  at  its  maturity.  In  this  we  think  there  was  no  error. 
The  law  is  laid  down  substantially  to  the  same  effect  in  Dickins  vs. 
Seal,  10  Peters,.  557  (and  see  Daniel  Neg.  Instr.  §1074). 

2.  The  plaintiffs  in  error  contend  that,  as  the  draft  was  not 
accepted  by  the  drawees  when  presented  for  acceptance,  they  were 
under  no  obligation  to  present  it  for  payment  at  maturity.  This 
would  be  sa  in  an  ordinary  case  of  non-acceptance  of  a  bill,  provided 
it  was  followed  up  by  protest  and  notice.  But  this  particular  draffc, 
or  bill,  had  a  condition  in  it,  that  the  policy  should  be  void  if  it  were 
not  paid  at  maturity,  and  the  plaintiffs  in  error  claimed  the  benefit  of 
this  condition.  As  forfeitures  upon  condition  broken  are  to  be 
strictly  construed,  the  condition  in  this  case  could!  not  be  regarded 
as  broken  by  the  non-acceptance  of  the  bill  before  maturity;  but 
conld  only  be  broken  by  non-payment  at  maturity.  The  drawees 
might  not  have  felt  authorized  to  accept  the  bill  when  it  was  pre- 
sented; aud  yet,  when  it  came  to  maturity,  in  consequence  of  further 
advice  from  the  drawer,  or  other  reasons,  they  might  be  ready  and 
willing  to  pay  it.  The  holders  of  the  policy  were  entitled  to  this 
opportunity  of  obviating  a  forfeiture.  We  are  of  opinion,  therefore, 
that  the  court  below  was  right  in  holding  that  a  presentment  for  pay- 
ment was  necessary,  notwithstanding  the  non-acceptance. 
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3.  The  plaintiffs  in  error  further  contend  that  the  charge  was 
erroneous  in  holding  that  no  formal  proof  of  the  death  of  S.  H.  Pen- 
dleton was  necessary  in  this  case.  On  this  point  the  charge  was  aa 
follows :  "  As  to  the  proof  of  loss  not  being  filed,  it  is  conceded  notice 
of  the  death  was  given.  If,  when  that  was  done,  the  agents  of  the 
company  repudiated  aU  liability,  and  informed  the  parties  that  the 
policy  had  lapsed,  then  no  proof  of  loss  was*  required  by  them,  and 
the  failure  to  file  it  cannot  alter  the  case."  We  think  that  there  waa 
no  error  in  this  instruction.  The  weight  of  authority  is  in  favor  of 
the  rule,  that  a  distinct  denial  of  liability  and  refusal  to  pay,  on  the 
ground  that  there  is  no  contract,  or  that  there  is  no  liability,  is  a 
waiver  of  the  condition  requiring  proof  of  the  loss  or  death.  It  is 
equivalent  to  a  declaration  that  they  will  not  pay,  though  the  proof 
be  furnished:  Tayloe  vs.  Merchants'  Fire  Ins.  Co.,  9  How.,  390, 403; 
Allegre  vs.  Maryland  Ins.  Co.,  6  H.  &  J.,  408;  Norwich  Co.  vs.  West- 
em  Mass.  Ins.  Co.,  34  Conn.,  561;  Thwing  vs.  Great  Western  Ins. 
Co.,  Ill  Masa,  93,  110;  Brink  va  Hanover  Fire  Ins.  Co.,  80  N.  Y., 
108;  May  on  Insurance,  §§  468,  469. 

The  prelimiuary  proof  of  loss  or  death  required  by  a  policy  is  in- 
tended for  the  security  of  the  insurers  in  paying  the  amount  insured. 
If  they  refuse  to  pay  at.  all,  and  base  their  refusal  upon  some  dis- 
tLQct  ground  without  reference  to  the  want  or  defect  of  the  prelim- 
inary proof,  the  occasion  for  it  ceases,  and  it  will  be  deemed  to  be 
waived.  And  this  can  work  no  prejudice  to  the  insurers,  for  in  an 
action  on  the  policy  the  plaintiff  would  be  obliged  to  prove  the  death 
of  the  person  whose  life  was  insured,  whether  the  preliminary  proofs 
were  exhibited  or  not 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  award  a  new  trial. 
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UNITED  STATES  SUPREME  COUKT. 

October  Term,  1884. 


In  Error  lo  the  Circuit  Court  of  the  United  Sta'.es  for  the  District  of 

Minnesota. 


EUGENE  J.  A.  DBENNEN,  FREDERICK  W.  STARR,  ^ 
and  EDWARD  D.  EYERETT,  Partners  as  DREN- 
NEN,  STARR  &  EVERETT,  Plaintiffs  in  Error. 

vs. 

LONDON  ASSURANCE  CORPORATION* 

A  fire  policy,  coveriiig  merchandise  belonging  to  a  firm,  proTided  that  it 
should  be  void  if  the  property  ''  be  sold  or  transferred,  or  any  change  takes 
place  in  title  or  possession  (except  by  succession  by  reason  of  the  death 
of  the  insured),  whether  by  legal  process  or  judicial  decree,  or 
yoluntary  transfer  or  conveyance."  Subsequently,  and  before  loss,  the 
firm,  owning  this  property  in  certain  proportions,* made  an  agreement  in 
wTitin«  with  A,  by  wnich  they  agreed  to  receive  him  into  their  business 
upon  the  following  terms  and  conditions:  Said  company  is  to  become  in- 
corporated. A  is  to  pay  into  the  firm  for  its  use  $5,000  forthwith,  and 
15,000  in  two  yearR,.  with  interest  semi-annually  until  paid.  The  name  of 
the  new  company  shall  be  determined  hereafter.  The  property  of  the  ex- 
isting firm  shall  be  put  into  the  corporation  to  be  formed  as  aforesaid,  add- 
ing to  it  the  $10,000  to  be  paid  by  A.  The  interest  and  shares  of  the 
several  parties  in  tne  new  company  shall  be  in  proportion  to  the  amount  so 
contributed  by  each  to  the  capital  stock.  When  a  charter  shall  be  pro- 
cured as  aforesaid,  half  of  A's  stock  shall  be  held  by  said  company  till 
said  second  sum  of  $5,000,  with  interest,  shall  be  paid.  No  change  in  the 
name  or  character  of  the  existing  firm  shall  be  made  until  said  corporation 
shall  be  formed. 

Held.  That  A  did  not  become  a  partner,  or  acquire  any  interest  in  the  property 
of  the  partnership,  before  it  was  made  a  corporation. 

Harlan,  J. 
This  action  was  brought  on  two  policies  of  fire  insurance,  issued 

*  D«elaioii  rendered  Jenaary  6th,  1886. 
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March  10, 1883,  by  the  London  Assurance  Corporation,  of  London, 
on  certain  goods,  wares  and  merchandise,  which,  it  is  admitted,  was, 
at  the  time  of  insurance,  the  property  of  the  firm  of  Drennen,  Start 
&  Everett,  doing  business  in  the  city  of  Minneapolis,  Minnesota. 
The  loss  occurred  on  the  29th  of  July,  1883,  and  there  was  no  dis- 
pute at  the  trial  as  to  its  amount. 

Each  policy  contained  a  provision  that  it  should  be  void  if  the 
property  insured  *'  be  sold  or  transferred,  or  any  change  takes  place 
in  title  or  possession  (except  by  succession  by  reason  of  the  death  of 
the  insured),  whether  by  legal  process  or  judicial  decree,  or  volun- 
tary transfer  or  conveyance."  Also,  that  "  if  the  interest  of  the  as- 
sured in  the  property  be  any  other  than  the  entire,  unconditional 
and  sole  ownership  of  the  property,  for  the  use  and  benefit  of  the 
assured,  "t"  "^  *  it  must  be  so  represented  to  the  corporation, 
and  so  expressed  in  the  written  part  of  this  policy,  otherwise  the 
policy  shall  be  void.  When  property  has  been  sold  and  delivered, 
or  otherwise  disposed  of,  so  that  all  interest  or  liability  on  the  part 
of  the  assured  herein  named  has  ceased,  this  insurance  on  said 
property  shall  immediately  terminate." 

The  defendant  disputed  its  liabihty  on  the  ground  that  Drennen, 
Starr  &  Everett,  on  the  24th  of  May,  1883,  before  the  loss,  admitted 
one  Amdt  as  a  partner  in  their  firm,  and  that  thereby,  without  its 
knowledge  or  consent,  and  by  the  voluntary  act  of  the  plaintiffs,  the 
title,  interest  and  possession  of  the  insured  in  the  property  was 
changed,  and  the  policies  became  void.  The  plaintifib  denied  that 
Amdt  ever  became  a  member  of  their  firm  or  acquired  anj  interest 
in  the  property  insured.  Upon  this  issue  the  proof  was,  substan 
tially,  as  will  be  now  stated. 

Amdt  resided  in  Sandusky,  Ohio.  He  visited  Minneapolis  in 
May,  1883,  and  first  became  acquainted  with  plaintiffe,  Drennen  and 
Starr,  on  or  about  the  20th  day  of  that  month.  Negotiations  then 
commenced  with  Drennen  and  Starr,  who  acted  for  their  firm,  and 
resulted  in  the  making  of  the  following  agreement : — 

"  This  agreement,  made  and  entered  into  this  24th  day  of  May, 
A.  D.  1883,  by  and  between  E.  J.  A.  Drennen,  F.  W.  Starr,  and  Ed^ 
ward  D.  Everett,  who  are  now  members  of  and  constitute  the  firm 
of  Drennen,  Starr  &  Everett,  all  of  the  city  of  Minneapolis,  Minne- 
sota, parties  of  the  first  part,  and  D.  M  Amdt,  of  the  city  of  San- 
dusky, Ohio,  party  of  the  second  part,  witnesseth:  Said  parties  of  the 
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first  part  hereby  agree  to  receive  into  their  business  said  Arndt  on 
the  following  terms  and  condition : — 
"  1st  Said  company  is  to  be  incorporated. 

"  2d.  Said  Arndt  is  to  pay  into  said  firm  for  its  use,  on  or  before 
June  14th,  1883,  five  thousand  dollars. 

"  3d.  Said  Arndt  is  to  pay  into  said  firm  for  its  use,  on  or  before 
January  1st,  1885,  an  additional  sum  of  five  thousand  dollars. 

*'  4th.  Said  Arndt  is  to  pay  said  firm  interest  at  the  rate  of  8  per 
cent  per  annum  on  each  of  said  sums  of  five  thousand  dollars  from 
January  1st,  1883,  till  each  of  said  sums  shall  be  paid  as  aforesaid, 
the  interest  on  last-mentioned  sum  to  be  paid  semi-annually. 

"  5th.  If  said  Arndt  shall  be  unable  to  pay  said  second  $5,000  by 
January  Ist;  1885,  his  interest  shall  be  decreased  50  per  cent  and 
until  said  last  mentioned  sum  of  $5,000  shall  be  paid,  or  interest  de- 
creased as  aforesaid,  the  liability  of  said  Arndt  therefor  shall  be  evi- 
denced by  his  promissory  note  executed  to  said  firm  bearing  interest 
as  aforesaid,  and  dated  January  1st,  1883.  The  business  to  be  car-r 
ried  on  by  the  new  company  to  be  formed  as  aforesaid  shall  be  of 
the  same  nature  as  that  now  conducted  by  Drennen,  Starr  &  Ever- 
ett ;  the  name  of  the  new  company  to  be  formed  shsJl  be  determined 
hereafter. 

"It  is  understood  and  agreed  that  of  the  effects  and  rights  of  the 
firm  of  Drennen,  Starr  &  Everett,  Drennen  owns  one  half,  and  said 
Starr  and  Everett  each  one  fourth  thereof.  All  said  rights  and  ef- 
fects shall  be  put  into  the  corporation  to  be  formed  as  aforesaid,  at 
their  value  as  shown  by  the  inventory  taken  January  1st,  1883,  less 
any  loss  by  reason  of  non-payment  of  any  claim  for  goods  sold  by 
them  before  that  time,  and  that  to  the  amount  to  be  contributed  as 
aforesaid  shall  be  added  said  sum  of  ten  thousand  dollars  to  be  paid 
by  said  Arndt  as  aforesaid. 

"  The  interest  and  shares  of  the  several  parties  to  this  agreement 
in  the  new  company  shsJl  be  in  proportion  to  the  amount  contributed 
by  each  to  its  capital  stock  according  to  the  plan  aforesaid. 

"  When  a  charter  shall  be  procured  as  aforesaid  50  per  cent  of  the 
stock  of  said  Arndt  shall  be  held  by  said  company,  or  some  one  in 
trust  for  it,  till  said  second  sum  of  $5,000,  with  accruing  interest 
thereon,  shali  be  paid.  It  is  understood  said  Arndt  is  to  attend  to 
the  book-keeping  and  office  work  of  said  business,  and  that  each  rc- 
maiDing  partner  of  the^firm  of  Drennen,  Starr  &  Everett  shall  act- 
ively engage  in  the  business  of  the  new  company ;  that  no  change  in 
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the  name  or  character  of  the  firm  of  Drennen,  Starr  &  Everett  ahall 

be  made  until  said  corporation  shall  be  formed. 

"  In  testimony  whereof,  said  parties  hereto  set  their  signatures, 

the  day  and  year  first  herein  written. 

*'R  J.  A.  DRENNEN. 
"  FRED.  W.  STAKR 
"  DAVID  M.ARNDT." 

^*  Everett,  one  of  the  plaintifBs,  was  then  absent  from  Minneapolis, 
but,  upon  his  return  soon  after,  was  informed  by  his  partners  of  the 
contents  of  the  written  agreement  with  Amdt.  The  latter,  immedi- 
ately after  the  agreement  was  signed,  went  to  Sandusky,  but  re- 
turned to  Minneapolis  about  ;the  17th  of  June,  1883.  This  was 
after  Everett  learned  from  his  partners  what  had  occurred  between 
them  and  Amdi.  On  the  18th  of  June,  1883,  plaintifib  received  from 
Amdt  the  sum  of  $5,000,  which  was  placed  to  his  individual  credit 
upon  the  account  books  of  the  firm,  and  was  by  plaintiffs  deposited 
in  their  bank  ;  i^and  on  July  3, 1883,  he  made  and  delivered  to  them 
his  promissory  note  for  $5,000,  which  was  also  entered  upon  their 
account  books  to  his  individual  credit  It  was  accepted  by  them  as 
other  bills  receivable  in  their  business. 

This  constituted  the  whole  evidence  upon  which  the  case  went  to 
the  jury.    There  was  a  verdict  and  judgment  ,^for  the  defendant. 

At  the  trial  below  the  plaintiffs  asked  the  court  to  instruct  the 
jury  that  the  written  agreement  with  Amdt,  followed  by  his  payment 
of  15,000  in  money,  the  delivery  of  his  note  for  a  like  amount,  and 
the  entry  of  the  money  and  notes  to  his  individual  credit  upon  the 
books  of  Drennen,  Starr  &  Everett,  did  not  constitute  him  a  partner 
with  plaintifiGs,  as  between  themselves,  and  did  not  have  the  eficct  to 
assign  or  transfer  to  him  any  title  or  interest  in  the  property  in- 
sured. The  court  refused  to  give  that  instruction,  but  charged  the 
jury  that  "  said  agreement  so  signed,  if  assented  to  by  Everett,  and 
the  receipt  by  plaintiffs  of  the  money  and  note  and  the  credit  thereof 
on  their  books  to  Amdt,  would  and  did  constitute  Amdt  a  partner 
with  plaintiff,  as  between  themselves,  from  the  time  of  the  receipt 
by  plaintifBs  of  said  money,  and  had  the  effect  to  convey  and  trans- 
fer to  and  vest  in  Amdt  a  joint  and  undivided  interest  and  title  with 
plaintiffs  in  the  insured  property."  t^ 

The  instruction  refused,  as  well  as  the  one  given  by  the  court,  as- 
sumes that  the  admission  of  Amdt  at  any  time  before  the  loss  as  a 
partner  in  the  firm  to  which  the  policies  were  issued,  would  have 
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involyed  such  a  transfer  of  the  property  or  such  a  change  in  its  title 
or  possession  as  would  render  the  policies  void.  Without  consider- 
ing whether  that  assumption  is  justified  by  a  proper  interpretation 
of  the  policies,  we  have  now  only  to  determine  whether  there  was 
error  in  holding  that  Amdt,  by  virtue  of  the  agreement  of  May  24, 
1883,  and  the  facts  recited  in  tiie  charge  to  the  jury,  became  a  part- 
ner in  the  firm  of  Drennen,  Starr  &  Everett.  This  question  is  within 
a  very  narrow  compass;  for  our  inquiry  is  restricted  to  the  ascertain- 
ment of  the  real  intention  of  the  parties  as  disclosed  by  the  written 
agreement,  considered  as  a  whole,  and  by  their  conduct  in  execution 
of  its  provisions. 

It  appears,  in  the  forefront  of  the  agreement,  that  Amdt  did  not 
acquire  an  interest  in  the  firm  property  immediately  upon  its  exe- 
cution ;  for  the  plaintiffs  only  agreed  to  receive  him  into  their 
business  on  certsdn  terms  and  conditions  thereafter  to  be  per- 
formed. The  first  of  those  conditions  was,  that  the  company — the 
one  to  be  formed  by  the  proposed  connection  between  the  plaint- 
ifBs  and  Amdt — ^should  become  incorporated ;  then,  he  was  to  pay 
into  the  firm  for  its  use,  on  or  before  June  14,  1883,  the  sum  of 
$5,000,  and  a  like  sum  on  the  Ist  of  January,  1885,  the  latter  to 
be  evidenced  by  his  note,  each  sum  to  bear  interest  from  January  1, 
1883,  until  paid  ;  finally,  his  interest  was  to  be  decreased  fifty  per 
cent  if  he  failed  to  pay  the  second  |5,000  by  January  1,  1885  ;  "  the 
business" — ^that  in  which  Amdt  was  to  have  an  interest — *'to  be 
carried  on  by  the  new  company,  to  be  formed  as  aforesaid,  shaU 
be  of  the  same  nature  as  that  now  conducted  by  Drennen,  Starr  & 
Everett  Then  follows  a  declaration  as  to  the  property  upon  the 
basis  of  which  the  new  company  was  to  be  organized,  viz. :  all  the 
rights  and  effects  owned  by  Drennen,  Starr  &  Everett,  in  the  pro- 
portion of  their  respective  interests,  to  be  put  into  the  corporation 
to  be  formed,  according  to  their  value  as  shown  by  the  inventory 
of  January  1,  1883,  less  any  loss>  by  reason  of  non-paymeut  for 
goods  sold  before  that  date,  to  which  was  to  be  added  the  ten 
thousand  dollars  which  Amdt  agreed  to  pay — the  interest  of  the 
several  parties  in  the  new  company  to  be  according  to  the  amounts 
•contributed  by  them,  respectively,  to  its  capital  stock. 

These  provisions  all  plainly  point  to  an  interest  that  Amdt  was  to 
acquire,  not  presently,  nor  immediately  upon  the  agreement  being 
sigiied,  but  at  some  future  period,  when  the  conditions  distinctly 
Bet  out  in  the  agreement,  not  some  but  all  of  them,  were  performed. 
When  those  conditions  were  satisfied,  and  not  before,  he  would 
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have  been  entitled  to  demand,  as  of  right,  the  execution  of  the 
stipulation  that  he  be  received  into  the  business  then  represented 
by  Drennen,  Starr  &  Everett,  thereafter  to  be  represented  by  the 
new  or  incorporated  company.  The  parties  appear,  ex  indilstria, 
to  have  excluded  the  possibility  of  his  acquiring  an  interest  in  or 
control  over  the  insured  property  in  advance  of  the  formation  of 
an  incorporated  company.  Upon  no  other  ground  can  the  clause, 
"  that  no  change  in  the  name  or  character  of  the  firm  of  Drennen, 
Starr  &  Everett  shall  be  made  until  said  corporation  shall  be 
formed,"  be  satisfactorily  accounted  for.  It  may  be  that  Drennen, 
Starr  &  Everett,  were  unwilling  to  estabUsh  the  confidential  rela- 
tions of  partner  with  Arndt,  but  were  willing  to  unite  their  property 
with  his  money,  to  be  owned  by  a  corporation  in  which  all  would 
become  stockholders,  according  to  the  amounts  respectively  con- 
tributed to  its  capital  stock.  Hence,  perhaps,  the  wording  of  the 
clause  last  quoted.  If,  as  the  jury  were  in  effect  instructed,  Arndt 
became  a  partner  in  the  firm  of  Drennen,  Starr  k  Everett  prior  to 
the  loss,  then  the  character  of  that  firm  was  essentially  changed ; 
for,  as  partner,  he  would  have  become,  at  and  before  the  proposed 
corporation  was  formed,  at  least  as  to  third  parties,  a  general 
agent  of  his  co-partners  in  respect  of  all  matters  within  the  scope 
and  objects  of  the  partnership,  with  authority,  implied  from  the 
relation  itself,  to  participate  in  the  control  and  management  of 
the  property,  and,  in  the  name  of  the  firm,  even  to  dispose  of  the 
entire  right  of  all  the  partners  for  partnership  purposes.  The 
agreement  is  not,  in  our  judgment,  fairly  susceptible  of  a  construc- 
tion which  is  attended  by  such  results.  The  requirement  that 
Arndt  was  to  be  received  into  the  business  upon  the  condition, 
among  others,  that  the  company  should  be  incorporated,  and  the 
further  requirement  that  neither  the  name  nor  the  character  of  the 
firm  was  to  be  changed  until  the  proposed  corporation  was  formed, 
cannot  be  satisfied  by  any  other  interpretation  than  one  which  ex- 
cludes him  from  all  control  or  management  of,  or  legal  interest  in, 
the  property  insured,  prior  bo  the  formation  of  such  corporation. 

It  is  suggested  that  Arndt  would  not  have  paid  $10,000  in  cash 
and  notes  ''  into  the  firm  for  its  use  "  unless  he  supposed  that  he 
would  thereby  acquire  a  present  interest  in  the  firm's  property. 
The  answer  is,  that  the  want  of  business  sagacity  in  such  an  arrange- 
ment, if  such  there  was,  cannot  control  the  interpretation  of  the 
written  agreement  between  the  parties.  Arndt,  in  effect,  agreed  to 
pay  Drennen,  Starr  &  Everett  $5,000  on  June  14,  1883,  and  a  like 
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Rum  on  Januaiy  1, 1885,  with  interest  on  each  sum  from  January  1, 
1883,  until  paid,  for  tlie  privilege  of  becoming,  to  the  extent  of  such 
payments,  a  stockholder  in  a  corporation  thereafter  to  be  formed, 
whose  capital  stock  should  represent  all  the  effects  and  rights  of 
that  firm,  as  of  the  date  from  which  Amdt  was  to  pay  interest  (less 
any  loss  arising  from  the  non-payment  of  goods  previously  sold),  in- 
creased by  the  $10,000  which  Amdt  agreed  to  pay  into  the  old  firm. 
Such  was  the  whole  extent  of  the  agreement. 

The  instruction  by  the  court  below  proceeded  upon  the  ground 
that  the  payment  by  Arndt  in  cash  and  money  of  the  amount  which 
he  agreed  to  pay,  and  their  receipt  and  entry  upon  the  books  of  the 
firm  to  his  credit,  gave  him  an  interest  as  partner  in  the  business  ; 
whereas  such  facts  only  established  the  performance  of  some,  not  of 
all  the  conditions  prescribed  ;  for,  by  the  agreement,  the  formation 
of  the  proposed  corporation  was  expressly  made  a  condition,  with 
the  others  named,  to  Amdt's  becoming  interested  in  the  business. 

In  our  judgment,  looking  at  the  whole  agreement,  the  parties  did 
not  contemplate  a  partnership,  and  none  was  ever  established  be- 
tween them.  The  agreement  looked  only  to  a  corporation,  the  pay- 
ments and  other  things  specified  being  in  preparation  for  its 
ultimate  formation,  which  was  an  adequate,  as  it  was  the  actual, 
consideration  ;  consequently,  there  was,  prior  to  the  loss,  and  under 
the  most  liberal  interpretation  of  the  policies,  no  change  in  the  title 
or  possession  of  the  property,  nor  any  transfer  thereof,  that  avoided 
the  policies. 

This  is  sufficient  to  dispose  of  the  case.  For  the  reasons  given, 
the  judgment  must  be  reversed  and  a  new  trial  had. 
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SUPREME  COURT  OF  ILLINOIS. 


Appeal  fivm    the  Appellate   Court  of  the  Second  District,  Originally 
Appealed  from  the  Peoria  C.  C. 


JOHN  F.  JOHNSON  et  al. 

ELIZABETH  L.  VAN   EPPS.* 

The  certificate  of  a  benevolent  society  provided  for  the  payment  to  the  wife  of 
insured,  or  his  legal  representatives.  After  the  death  of  the  wife,  with  con- 
sent of  the  society,|the  certificate  was  canceled,  and  another  issued,  payable 
to  a  party  in  no  way  related  to  him. 

Held,  That  the  intention  of  the  insured  was  that  payment  should  be  made  to 
his  wife,  or  in  case  of  her  prior  death,  to  his  leeal  representatives,  w^ho  are 
ordinarily  the  executors  or  administrators,  and  liis  rights  were  the  same  as 
if  made  payable  to  himself  in  the  absence  of  children. 

Held,  That  ho  had  a  right  to  sunender,  and  take  out  a  new  policy  payable  to 
another. 

Heid,  That  the  taking  out  of  a  policy  and  making  it  payable  to  one  having  no 
insurable  interest  is  not  illegal  or  void  on  grounds  of  public  policy. 

MULKET,  J. 

On  the  first  of  August,  1872,  the  Dliiiois  Masons'  Benevolent 
Society,  for  the  consideration  therein  mentioned,  issued  under  its 
seal,  to  H.  B.  Johnson,  of  Toulon,  this  State,  a  certificate  of  mem- 
bership, in  the  nature  of  a  policy  of  insurance,  whereby  said  society 
promised  and  agreed  ''  to  and  with  the  said  H.  B.  Johnson,  his 
heirs,  executors,  administrators  and  assigns,  well  and  truly  to  pay, 
or  cause  to  be  paid,  to  Judith  Johnson,  his  wife,  or  the  legal  repre  • 
sentatives  of  the  said  H.  B.  Johnson,  within  thirty  days  after  due 
notice  and  satisfactory  evidence  of  his  death,"  certain  sums  of 
money  in  said  certificate  or  policy  specified.     Mrs.  Judith  Johnson 

•  Opinion  fltod  May  19, 1884.  • 
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having  previouslj  died,  the  society  on  the  17th  of  January,  1880,  at 
the  request,  of  the  assured,  and  upon  his  representation  that  Mrs. 
Elizabeth  Van  Epps,  of  Peoria,  Illinois,  was  then  his  ajQianced,  can- 
celed the  above  certificate  of  insurance,  and  issued  another  to  him  of 
that  date,  substantially  the  same  as  the  first,  except  that  it  was 
made  payable  to  the  said  Mrs.  Elizabeth  L.  Van  Epps,  or  the  heirs 
of  the  said  H.  B.  Johnson.  At  the  time  of  issuing  the  new  certifi- 
cate, certain  indorsements  were  made  upon  the  old  one.  Across  the 
face  was  written  : — 

"  Canceled — null  and  void — new  certificate,  January  17,  1880." 
On  the  back  was  the  following  : — 

"  On  the  17th  day  of  January,  1880,  the  within  certificate  was  sur- 
rendered to  the  Illinois  Masons'  Benevolent  Society,  at  my  request, 
and  a  new  one  of  that  date  issued,  with  benefit  payable  to  Mrs. 
Elizabeth  L.  Van  Epps,  my  affianced.    I  have  no  children. 

"  H.  B.  Johnson. 

"Formerly  of  Toulon,  Stark  County,  Illinois.'* 

At  the  date  of  this  transaction,  Mrs.  Van  Epps  was  a  married 
woman,  though  Hving  apart  from  her  husband,  from  whom  she  was 
divorced  on  the  6th  of  October  following.  The  evidence  tends  to 
show  that  prior  to  the  above  transaction,  the  assured  was  an  occa- 
sional guest  or  lodger  in  the  house  of  Mrs.  Van  Epps,  and  that,  dur- 
ing the  year  1880,  his  health  having  become  precarious,  he  changed 
his  residence  to  Peoria,  and  became  a  permanent  lodger  in  her 
house,  where  he  was  taken  care  of  and  supported  by  her  until  the 
time  of  his  death,  which  occurred  on  the  26th  of  October,  1881. 
The  deceased  left  no  children  or  descendants  of  children,  the 
appellants  being  his  collateral  heirs  only.  Upon  Johnson's  death, 
the  compeny  having  been  notified  by  appellants  not  to  pay  to  Mrs. 
Van  Epps  the  amount  due  under  the  policy,  payment  was  accord- 
ingly withheld  until  their  respective  rights  could  be  determined. 
The  company  thereupon  filed  the  present  bill  of  interpleader,  to 
compel  them  to  litigate  their  title  to  the  fund  in  question,  which 
amounts  to  $4,160.41.  The  company  has  brought  this  sum  into 
court,  that  it  may  be  paid  to  the  successful  claimants,  whoever 
they  may  be.  Upon  the  hearing  of  the  cause,  the  court  found  Mrs. 
Van  Epps  entitled  to  the  fund,  and  entered  a  decree  accordingly, 
which,  on  appeal,  was  affirmed  by  the  appellate  court  for  the  sec- 
ond district,  and  the  heirs  bring  the  record  here  for  review.    After 
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a  careful  consideration  of  the  evidence  in  this  case,  we  do  not  feel 
inclined  to  disturb  the  decree,  unless  some  imperative  rule  of  law 
demands  it  The  proofs  satisfactorily  show  that  Johnson,  after  the 
death  of  his  wife,  by  reason  of  the  loss  of  health,  and  consequent 
travel  in  attempting  to  regain  it,  became  financially  in  very  strait- 
ened circumstances, — so  much  so  that  he  was  in  effect  forced  to 
make  some  disposition  of  his  certificate  or  poHcy  of  insurance,  or 
suffer  it  to  lapse  for  non-payment  of  assessment&  Under  the  cir- 
cumstances he  "entered  into  turangements  with  Mrs.  Van  Epps, 
whereby  she  was  to  pay  all  assessments,  furnish  him  a  home,  and 
take  care  of  him  in  case  of  sickness,"  in  consideration  of  which  she 
was  to  receive  the  proceeds  of  the  poHcy  upon  his  death.  In 
pursuance  of  this  understanding,  the  old  certificate  was  taken  up 
and  canceled  and  a  new  one  issued,  as  ab*eady  stated.  This  agree- 
ment has  been  faithfuUy  executed  on  her  part.  The  evidence  shows 
that  after  the  change  in  the  certificates,  all  assessments,  amounting 
in  the  aggregate  to  $165.20,  were  paid  by  her  ;  that  she  furnished 
the  deceased  with  a  comfortable  home,  supported  and  nursed  him 
through  a  long  period  of  suffering  and  prostration  that  preceded 
his  death.  Whatever  may  be  the  legal  aspects  of  the  case,  it  must 
be  conceded  Mrs.  Van  Epps,  on  the  principle  of  natural  justice,  has 
a  strong  claim  on  the  fund  in  dispute.  But,  of  course,  these  princi- 
ples, of  themselves,  cannot  avail,  as  the  rights  of  the  parties  to  this, 
as  well  as  to  all  other  legal  controversies,  must  be  determined 
according  to  the  positive  law  of  the  State,  whether  that  law  entirely 
coincides  with  our  notions  of  natural  equity  or  not.  The  question 
then  is,  when  thus  tested,  what  are  the  legal  rights  of  the  parties. 

The  first  proposition  assumed  by  appellants,  as  stated  in  their  own 
language^  is :  "  That  immediately  upon  the  issuance  of  the  first 
policy,  payable  to  '  Judith  Johnson,'  or  to  the  legal  representatives 
of  H.  B.  Johnson,  the  right  of  said  beneficiaries  became  vested  and 
could  not  be  divested  in  any  way  without  their  consent.  The  prop- 
erty or  ownership  of  the  policy,  was  in  the  beneficiaries  and  beyond 
the  control  of  Johnson,  the  insured,  and  he  could  do  no  act  to  divest 
or  transfer  it  from  them  to  other  parties."  Numerous  authorities 
are  cited  as  sustaining  the  view  thus  stated,  among  which  are  the 
following :  Bliss  on  Insurance,  sec.  317  ;  May  on  Insurance,  sees. 
390,  391;  Continental  Life  Ins.  Co.  vs.  Palmer,  42  Conn.,  60; 
Chapin  vs.  Fellows,  36  id.,  132  ;  Gould  vs.  Emmerson,  99  Mass., 
154 ;  Glanz  vs.  Gloeckler,  104  HI.,  513. 

With  respect  to  the  cases  cited,  appellee  contends  they  are  in  the 
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main,  if  not  altogether,  baaed  upon  the  statutes  of  the  several  States 
in  which  they  arose,  and  not  upon  common-law  principles.  It  is 
also  claimed  the  text  of  May  and  Bliss  is  founded  solely  upon  these 
cases,  and  hence  it  is  concluded  the  authorities  cited  can  have  no 
effect  in  this  case.  It  is  further  claimed  by  appellee  that,  in  the 
absence  of  any  statutory  provision  controlling  the  question,  the  rule 
contended  for  by  appellant  is  applicable  only  where  the  policy  is 
taken  out  by  the  beneficiary,  and  not  by  the  party  whose  life  is 
insured, — or,  in  other  words,  only  when  the  contract  of  insurance  is 
between  the  beneficiary  and  the  insurer,  as,  where  a  wife  or  child 
takes  out  a  policy  on  the  life  of  the  husband  or  father,  as  in  the  case 
of  Glanz  vs.  Gloeckler,  104  BL,  673,  above  cited  ;  that  the  rule  has 
no  application  where  one  takes  out  a  pohcy  in  his  own  name,  for  the 
benefit  of  his  wife  or  child,  as  was  the  case  here  ;  thafc  in  such  case, 
the  contract  being  between  the  insurer  and  the  party  whose  life  is 
insured,  so  long  as  fche  latter  retains  possession  of  the  policy  he  has 
the  right,  with  the  consent  of  the  insurer,  to  change  the  contract  of 
insurance  so  as  to  give  the  proceeds  of  the  policy,  upon  his  death,  to 
a  different  beneficiary,  or  to  change  it  in  any  other  manner  the  con- 
tracting parties  may  agree  upon,  not  contrary  to  law  or  good  morala 
That  this  position  is  supported  by  many  analogies  of  the  law,  as 
weU  as  by  express  adjudications,  must  be  conceded :  Clark  vs. 
Darand,  12  Wis.,  248  ;  Kerman  vs.  Howard,  23  id.,  108 ;  Foster  vs. 
Gill,  60  id.,  603  ;  and  Gambs  vs.  Mutual  Life  Ins.  Co.,  60  Mo.,  44  ; 
and  assuming  it  to  be  the  law,  the  decree  in  this  case  is  clearly 
right.  But  whether,  as  a  general  proposition,  this  be  the  correct 
view  or  not,  we  do  not  regard  as  material  to  the  decision  of  this 
case,  and  we  shaU  therefore  not  stop  to  consider  it,  as  the  conclu- 
sion to  be  reached  will  be  placed  on  a  different  ground. 

If,  as  claimed  by  appellants,  where  one  takes  out  a  policy  on  his 
own  life  for  the  benefit  of  another,  the  latter  at  once  acquires  a 
vested  interest  therein  which  cannot  be  defeated  by  any  act  of  the 
assured  or  insurer,  or  by  the  combined  action  of  both,  it  would  seem 
to  follow  such  an  interest  would  not  be  defeated  by  the  death  of  the 
beneficiary  in  the  lifetime  of  the  assured,  but  that  in  such  case  the 
right  thus  vested  in  the  policy  would  pass,  like  any  other  chattel  in- 
terest, to  the  executor  or  administrator  of  the  beneficiary,  so  that  if 
it  be  assumed  the  interest  in  the  first  certificate  of  insurance  upon 
being  issued,  at  once  vested  in  Mrs.  Johnson,  and  the  rule  suggested 
be  applied  to  the  present  case,  it  is  clear  the  right  to  the  proceeds  of 
the  policy  is  in  her  personal  representatives,  and  not  in  the  appel- 
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lants,  which,  of  course,  would  be  fatal  to  their  claim.  They  are  there- 
fore forced  to  the  position  that  upon  the  death  of  Mrs.  Johnson,  the 
first  beneficiary  in  the  order  of  limitation,  and  all  persons  claiming 
through  her,  ceased  to  have  any  interest  in  the  policy  or  its  pro- 
ceeds, and  it  seems  to  be  now  conceded  by  both  parties  to  this  ap- 
peal that  the  instrument  in  question  must  be  now  construed  in  the 
same  way  it  would  be  if  Mrs.  Johnson's  name  had  never  appeared 
in  it  as  a  beneficiary.  It  is  manifest,  as  already  remarked,  any  other 
yiew  would  be  fatal  to  the  claim  of  appellants.  Striking  out  the 
name  of  Mrs.  Johnson  as  a  beneficiary,  the  policy  or  certificate 
would  then  be  payable  to  "  the  legal  representatives  of  the  said  H. 
B.  Johnson."  And  the  question  for  determination  is,  What  construc- 
tion should  a  policy  receive  thus  drawn  ?  If,  by  the  expression  "  le- 
gal representatives,"  is  meant  the  executor  or  administrator  of 
Johnson,  which  is  the  ordinary  meaning  attached  to  it,  it  is  clear 
appellants  did  not,  as  contended  by  their  counsel,  take  an  immediate 
vested  interest  in  the  policy  at  the  time  it  was  issued,  and  if  they 
took  none  then,  it  will  hardly  be  contended  they  have  any  now. 
The  doctrine  seems  to  be  well  recognized  that  the  words  "  legal  rep- 
resentatives," when  used  to  indicate  those  entitled  by  law  to  a  de- 
cedent's personal  estate,  as  was  the  case  here,  uniformly  mean, 
where  there  is  nothing  iu  the  context  or  surrounding  circumstances 
to  indicate  a  contrary  intention,  "executors  and  administrators.'* 
Loose  vs.  John  Hancock  Life  Ins.  Co.,  41  Mo.,  538.  In  2  Jarman 
on  Wills,  sec.  649,  the  author,  referring  to  the  expressions  "  legal 
representatiyes "  and  "  personal  representatives,"  says  :  "  Each  of 
these  terms  in  its  strict  literal  acceptation,  evidently  means  executors 
or  administrators,  who  are,  properly  speaking,  the  *  personal  repre- 
sentatives '  of  their  deceased  testator  or  intestate. 

We  fail  to  discover  anything  in  the  certificate  to  indicate  the  ex- 
pression "legal  representatives,"  was  used  out  of  its  ordinary  and 
appropriate  sense  ;  nor  do  we  perceive  anything  in  the  surroundings 
or  circumstances  attending  the  transaction  to  warrant  the  conclusion 
the  expression  in  question  was  used  in  any  other  sense  than  that  of 
"  executors  "  or  "  administrators."  On  the  contrary,  we  are  of  the 
opinion  the  circumstances  rather  strengthen  the  view  it  was  used  in 
its  ordinaiy  and  appropriate  sense,  as  above  stated.  Judging  from 
Johnson's  pecuniary  circumstances  at  the  time  of  his  death,  it  is 
probable  he  was  a  man  of  limited  means  when  the  first  certificate 
was  issued.  He  was  without  children,  and  outside  of  his  vnfe  he 
had  DO  relations  that  he  was  under  any  obligation  to  maintain  or 
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provide  for.  HIb  highest  duty,  therefore,  m  disposing  of  the  pro- 
ceeds of  the  certificate  of  insurance,  was  to  first  provide  for  his  wife, 
and  for  sach  as  might  have  just  claims  against  his  estate  in  the 
event  he  survived  her,  and  this,  we  think,  he  accomplished  by  limiting 
the  proceeds  of  the  certificate  in  the  manner  he  did.  In  short,  we 
think,  so  far  as  the  first  certificate  is  concerned,  it  was  the  intention 
of  Johnson  that  his  wife  should  have  the  proceeds  in  the  event  she 
survived  him,  but  in  case  she  did  not,  such  proceeds  were  to  then 
go  to  his  executor  or  administrator,  to  be  distributed  in  due  coiirse 
of  administration.  This  view  is,  of  course,  fatal  to  appellants'  claim. 
Whatever  may  have  been  the  right  of  Johnson  with  respect  t^  the 
policy  before  the  death  of  his  wife, — about  which  we  express  no 
opinion, — we  have  no  hesitancy  in  holding  that  after  that  event  he 
had  the  same  power  over  it  as  if  it  had  originally  been  made  payable 
to  himself,  "his  executors  and  administrators,"  in  which  case,  of 
course,  he  would,  at  any  time  during  his  life,  with  the  consent  of 
the  company,  have  had  the  right  to  surrender  it,  and  take  out  an- 
other, making  a  different  disposition  of  the  proceeds,  as  was  done 
in  this  case. 

The  taking  out  of  the  new  certificate  was,  under  the  circumstances 
of  this  case,  in  legal  isffect  the  taking  out  of  a  new  policy  ;  and 
that  it  was  competent  for  the  contracting  parties  to  do  so,  under 
the  circumstances  of  this  case,  is  fully  shown  by  the  case  of  Swift 
vs.  Mutual  Aid  Society,  96  IlL,  309.  We  cite,  also,  in  this  connec- 
tion. Cole  vs.  Marple,  98  DL,  68  ;  Mutual  Benefit  Life  Ins.  Co.  vs. 
Atwood,  24  Grati,  497  ;  Mutual  Life  Ins.  Co.  vs.  Coghill,  30  id.,  72  ; 
Doll  vs.  Lincoln,  31  Maine,  428. 

Judgment  affirmed. 

Dissenting  opinion  by  Sheldon,  J. 

I  regard  the  provisions  for  payment  to  Mra  Van  Epps  as  void,  as 
being  repugnant  to  the  whole  purpose  and  design  of  the  association^ 
as  set  forth  in  its  constitution  and  by-laws.  Article  2  of  its  consti-* 
tution  declares  :  "  The  business  and  object  of  this  society  shall  be  to 
give  financial  aid  and  benefit  to  the  widows,  orphans  and  heirs,  or 
devisees  of  deceased  members."  A  section  of  its  by-laws  declares  : 
"  The  business  and  object  of  this  society  shall  be  to  afford  financial 
aid  and  benefit  to  the  widows,  orphans,  heirs,  and  devisees  only,  of 
its  deceased  members."  The  latitude  allowable  in  the  case  of  in* 
Burance  companies  in  making  policies  of  insurance  for  the  benefit  of 
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others,  is  not,  consequently,  admissible  in  such  a  case  as  this,  as  our 
statute  in  respect  to  "  corporations  not  for  pecuniary  profit,"  de- 
clares: "Associations  and  societies  which  are  intended  to  benefit 
the  widows,  orphans,  heirs  and  devisees  of  deceased  members 
thereof,     *    *    *    shall  not  be  deemed  insurance  companies" 

A  petition  for  rehearing  haying  been  filed,  and  the  same  being 
duly  considered  by  the  court,  the  following  additional  opinion  was 
filed:— 

Per  CmuAir. 

The  point  is  made  in  the  petition  for  a  rehearing,  that  the  law  will 
not  sanction  any  contract  or  other  engagement  which  has  a  tend- 
ency to  the  commission  of  crime,  and  it  is  claimed  the  insuring  of 
one's  own  life  for  the  benefit  of  a  stranger  has  such  a  tendency — 
hence  it  is  concluded  the  certificate  of  insurance  to  Johnson,  for  the 
benefit  of  Mrs.  Van  Epps,  is  void.  Viewing  this  as  an  original 
question,  there  is  certainly  but  little,  if  any,  force  in  it,  so  far  as  it  is 
supposed  to  be  applicable  to  the  case  in  hand.  It  is  an  every-day 
occurrence  for  persons  to  make  wills  containing  bequests  to  mere 
strangers  having  notice  of  their  provisions,  and  yet  the  validity  of 
such  wills  has  never  been  questioned  on  the  ground  suggested.  So, 
it  is  not  infrequently  that  contracts  are  made  to  pay  sums  of  money 
upon  the  death  of  a  specified  person.  So,  it  is  a  part  of  every-day 
experiense  to  convey  lands  to  one  for  life,  with  remainder  in  fee  to 
another,  and  the  validity  of  these  transactions  has  certainly  never 
been  doubted  on  the  ground  suggested  ;  and  yet  the, temptation  of 
the  beneficiary  to  accelerate  the  enjoyment  of  property  thus  limited, 
by  taking  life,  is  just  as  strong  in  either  of  the  cases  mentioned  as  in 
the  case  before  us. 

Upon  the  record  before  us,  however,  we  deem  it  wholly  unneces- 
sary to  inquire  whether  the  claim  of  Mrs  Van  Epps  stands  upon 
the  same  footing  that  one  confessedly  founded  upon  a  wager  policy 
does,  as  is  claimed  to  be  the  case  by  appellants  ;  for  the  result,  let 
the  question  be  decided  as  it  may,  is  all  the  same,  and  equally  fatal 
to  their  rights  to  maintain  this  appeal.  The  company  has  brought 
the  fund  in  dispute  into  court,  for  the  express  purpose  of  discharg- 
ing its  liability  on  the  certificate  or  policy  payable  to  Mrs.  Van  Epps, 
and  sets  forth  in  its  bill  that  the  former  certificate  was,  at  the  re- 
quest of  Johnson  in  his  lifetime,  taken  up  and  canceled  by  the 
company,  and  consequently  now  has  no  existence.  These  facts  are 
not  denied  by  appellants,  but  are  admitted  upon  the  record  to  be 
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tme,  and  the  only  ehadow  of  claim  they  have,  or  claim  to  have,  to 
the  fund  in  question,  must  be  worked  out  through  the  present  cer- 
tificate, which  is  expressly  payable  to  Mrs.  Van  Epps,  and  the  by- 
laws of  the  company  or  society,  in  express  terms,  as  well  as  the  laws 
of  the  State,  if  the  certificate  has  any  legal  effect  at  all,  require  the 
fund  to  be  paid  to  "  the  beneficiaries  named  in  the  certificate." 

If  the  requirement  of  ihe  by-laws  is  to  be  observed,  this  money 
of  course,  must  be  paid  to  Mrs.  Van  Epps.  But  for  the  purpose  of 
defeating  her  claim,  appellants,  as  we  have  just  seen,  say  the  making 
of  the  certificate  payable  to  her  wag  not  authorized  by  law — that 
such  a  contract  is  in  the  nature  of  a  wagering  policy,  and  is  conse- 
quently void,  as  against  public  policy.  Conceding,  for  the  purposes 
of  the  argument)  this  is  so,  and  that  the  decree  for  this  reason  is 
erroneous,  it  does  not  necessarily  follow  the  decree  should  be  re- 
Tersed  at  the  instance  of  appellants,  for  that  reason.  The  argument 
is  like  a  two-edge  sword,  its  cuts  both  ways.  It  proves  too  much. 
As  it  has  been  fully  shown  the  alleged  rights  under  it,  for  no  one 
can  acquire  rights  under  a  void  instrument,  and  it  is  hardly  neces- 
sary to  add,  one  will  not  be  heard  to  complain  of  an  error  that  does 
not  injuriously  affect  some  right  of  his.  Assuming  appellants'  hy- 
pothesis to  be  true,  the  company  or  society  alone  would  have  the 
right  to  complain.  But  it  is  entirely  content,  and  makes  no  objec- 
tion whatever  to  the  payment  of  the  money  on  the  ground  suggested. 

In  any  view,  appellants  have  no  right  to  the  proceeds  of  the  cer- 
tificate m  question. 
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UNITED  STATES  CIKCUIT  COURT  OF  CONNECTICUT. 


HEUSSER 

1)8. 

CONTINENTAL  LIFE  INS.  CO.*J 

Where  annual  diridends  are  declared  by  a  life  insurance  company^  in  accord- 
ance with  an  established  rule,  and  the  acts  of  the  officers  show  that  they 
are  payable  on  certain  classes  of  policies,  a  subsequent  attempt  on  its  part 
to  limit  the  meaning  of  the  vote,  and  make  it  at  variance  with  the  contem- 
poraneous written  rules  and  the  acts  of  the  company,  is  vain,  the  attempt 
being  evidenced  by  the  erasure  of  the  di\'idend  indorsement  from  the  pre- 
mium notes,  and  the  company  will  be  liable  for  the  amount  of  the  dividends 
so  erased. 

The  office  of  a  renewal  of  a  life  insurance  is  to  prevent  discontinuance  or  for- 
feiture; and  the  word  **  renewed,'*  in  the  vote  of  the  directors  of  an  insur- 
ance company  granting  dividends  upon  certain  policies  answering  this 
description,  includes  participating,  limited-payment  policies,  which  have 
been  prevented  from  forfeiture  prior  to  the  passage  of  the  dividend. 

Charles  J.  Cole,  for  Plaintiff, 
Charles  E.  Perkins, /or  Defendant. 

SmPMAN,  J. 

This  is  an  action  at  law  which  was  tried  by  the  court,  the  parties 
having,  by  a  duly  signed,  written  stipulation,  waived  a  trial  by  jury. 
The  facts  which  are  found  to  have  been  proved,  and  to  be  true,  are 
the  following : — 

On  April  4,  1867,  in  consideration,  among  other  things,  of  the 
annual  premium  of  $386.90  in  hand  paid,  and  to  be  paid,  to  the  de- 
fendant by  Susan  Heusser,  the  wife  of  the  plaintiff,  on  or  before  the 
fourth  day  of  April  in  each  and  every  year,  during  the  term  of  fifteen 
years,   the  defendant,  a  life  insurance  company  duly  incorporated 

*  DeoiBion  rendered  Mfty  12,  1884.    From  Federal  Reporter. 
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and  located  in  Hartford,  Connecticut,  made  its  policy  of  insurance 
in  writing,  and  thereby  assured  the  life  of  the  plaintiff,  now  of  Syra- 
cuse, New  York,  in  the  amount  of  $6,000.  In  and  by  said  policy  of 
insurance,  it  was  agreed  that  if,  after  the  receipt  by  said  company  of 
not  less  than  two  annual  premiums,  default  should  be  made  in  the 
payment  of  any  subsequent  premium,  said  policy  should  then  be 
binding  on  said  company  for  as  many  fifteenth  parts  of  the  sum 
originally  insured  as  there  should  have  been  complete  annual  premi- 
ums paid,  without  subjecting  the  assured  to  any  subsequent  charge, 
and  that  if  the  plaintiff  should  surviye  until  April  4, 1882,  the  amount 
insured  should  be  paid  to  him,  deducting  therefrom  all  his  indebted- 
ness to  the  company,  if  any,  then  existing.  Five  consecutive  annual 
premiums  were  paid  by  Susan  Heusser  to  the  defendant  upon  said 
policy.  Said  payments  of  premium  ceased  on  April  4,  1871.  On 
April  4,  1882,  Henry  Heusser  was,  and  still  is  living.  One  half  of 
each  annual  premium  was  paid  in  cash,  and  one  half  was  paid  by 
note  of  Henry  Heusser,  the  interest  being  paid  in  advance.  On 
April  4,  1882,  the  defendant  held,  and  still  holds,  four  of  said  notes, 
each  for  $193.45,  aQd  dated  on  April  4th,  in  the  years  1867,  1868, 
1869,  and  1870,  respectively,  each  payable  twelve  months  after  date  to 
the  order  of  the  defendant,  with  interest,  and  each  having  been  given 
for  one  half  of  the  premiums  which  were  payable  at  the  respective 
dates  of  said  notes.  Cn  the  first  note,  the  following  indorsement  had 
been  made,  dated  April  4,  1872  :  "  Received  on  the  within  note  one 
hundred  and  thirty -five  75-100  dollars,  dividend."  On  the  second 
note,  the  same  indorsement  had  been  made,  dated  April  4,  1873.  On 
the  third  note,  the  following  indorsement  had  been  made,  dated  April 
4, 1874:  "Received  on  the  within  note  thirty  20-100  dollars  dividend." 
Each  one  of  said  indorsements  was,  in  1880,  erased  by  lines  drawn 
through  them,  respectively,  by  the  secretary  of  the  company,  who 
also  added  the  words,  **  Error — no  dividend."  This  was  done  with 
the  knowledge  and  approval  of  the  directors.  These  indorsements 
were  made  by  the  direction  or  under  the  instructions  of  the  presi- 
dent or  secretary  of  the  company,  in  the  usual  course  of  business, 
and,  as  was  supposed,  by  authority  of  the  following  votes  of  the 
directors  of  said  company,  the  first  having  been  passed  February  6, 
1871,  the  second  on  February  19,  1872,  and  the  third  on  December, 
2,  1873:— 

"  Voted,  that  a  dividend  from  the  surplus  of  the  company  of  50 
per  cent  upon  life  policies  entitled  to  participate  in  the  profits  which 
were  issued  prior  to  January  1,  1869,  and  of  40  per  cent  upon  en- 
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dowment  policies  of  the  same  year,  be  declared  and  made  payable, 
in  accordance  with  the  rules  of  the  company,  upon  premiums  paid 
in  1868,  when  renewed  previous  to  January  1,  1873." 

"  Voted,  that  a  dividend  from  the  surplus  of  the  company  of  50 
per  cent  upon  life  policies  eiititled  to  participate  in  the  profits,  which 
were  issued  prior  to  January  1, 1870,  and  of  40  per  cent  upon  en- 
dowment policies  of  the  same  year,  be  declared  and  made  payable, 
in  accordance  with  the  rules  of  the  company,  upon  premiums  paid  in 
1869,  when  renewed  previous  to  January  1,  1874." 

"  Voted,  that  a  dividend  be,  and  hereby  is,  declared  to  those  policy- 
holders entitled  to  participate  in  the  profits  of  the  company,  payable 
January  1st  next,  and  thereafter  during  the  year  ending  December 
31, 1874,  as  the  several  policies  may  be  renewed,  in  accordance  with 
the  contribution  of  each  to  the  surplus,  using  the  following  assump- 
tion. *  *  *" 

Indorsements  like  those  made  upon  the  notes  in  question  were 
made,  when  the  interest  was  paid,  and  not  otherwise,  upon  all  pre- 
mium notes  upon  this  class  of  endowment,  non-forfeitable,  participat- 
ing policies,  which  had  lapsed  in  part,  but  which  were  existing 
policies  at  the  time  the  indorsements  were  made,  and  which,  in  other 
respects,  were  included  within  the  provisions  of  said  respective  votes. 
If  the  interest  was  not  paid  upon  a  note,  no  indorsement  was  made. 
About  40  per  cent  of  such  notes  received  the  indorsement  in  1872 
and  in  1873,  and  a  much  less  proportion  in  1 874.  There  was  no 
diflference  in  the  policies  pertaining  to  the  notes  which  received  and 
which  did  not  receive  the  indorsement,  except  that  in  the  former 
ci«e  the  interest  had  been  paid  upon  the  notes,  and  in  the  latter  it 
had  not  been  paid.  Similar  erasures  were  made  bj  the  secretary, 
after  the  year  1880,  upon  all  similarly  indorsed  premium  notes  be- 
longing to  this  class  of  policies,  when  the  policies  upon  which  the 
notes  were  given  matured  and  became  payable. 

The  following  statement  was  contained  m  the  prospectus  of  the 
defendant,  which  was  prepared  by  the  secretary  of  the  company  in 
1868,  and  was  circulated  among  the  agents  and  policy-holders  : — 

"  On  all  participating  policies  dividends  will  be  paid  annually, 
commencing  four  years  after  the  payment  of  the  first  premium, 
although  when  credit  is  given  for  part  of  the  premium  they  are 
practically  available  in  advance,  lessening  each  annual  payment 
They  will  be  paid  in  cash  when  the  full  premium  is  paid  in  cash,  or 
applied  to  cancel  the  notes  of  those  who  elect  to  have  credit  for  one 
half;  and,  in  the  settlement  of  a  policy,  a  dividend  will  be  allowed  on 
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each  premium  which  has  been  in  possession  of  the  company  for  a 
fall  year,  and  on  which  no  dividend  has  been  paid. 

"Dividends  based  upon  the  rate  paid  will  cease  when  they  equal 
the  payments  in  number;  if  based  upon  the  ordinary  life  rate,  they 
win  continue  during  life;  and  if  on  the  endowment  rate,  during  the 
existence  of  the  policy.  If  the  annual  premiums  on  limited-payment 
policies  are  discontinued  before  the  specified  number  have  been 
paid,  the  dividends  thereafter  will  be  based  on  the  continued  rate  for 
the  same  kind  of  insurance  and  will  continue  until  the  number  of 
dividends  equals  the  number  of  annual  premiums  paid." 

The  first  of  said  paragraphs  was  repeated  in  another  circular, 
which  was  prepared  by  the  company  for  distribution  and  was  circu- 
lated. The  dividends  of  1872  and  1873  were  computed  according  to 
the  rule  stated  in  the  first  part  of  the  third  paragraph.  These  three 
paragraphs  contained  the  company's  regulations  or  rules  prescribed 
for  the  management  of  dividends,  and  the  practice  of  the  company 
continued  to  be  in  accordance  therewith,  at  least  until  1876.  The 
amount  of  dividends  which  were  paid  during  the  years  1872,  1873, 
and  1874,  and  which  included  the  indorsements  in  question,  was 
aonually  reported  to  the  stockholders  of  the  company.  It  is  ad- 
mitted that  one  other  and  subsequent  dividend  of  $31.21  was  prop- 
erly indorsed  upon  the  fourth  note.  The  interest  upon  the  amount 
of  the  notes,  as  they  were  diminished  by  all  said  indorsements,  was 
demanded  by  the  secretary  after  said  erasure,  the  circular  stating 
the  amount  of  the  notes  to  be  $440.86  and  was  paid  to  April  4,  1882. 
This  fact  is  not  material  upon  the  construction  of  the  said  three  votes, 
and  was  not  admitted  for  that  purpose. 

The  only  question  in  the  case  is  whether  the  amount  of  the  three 
erased  indorsements  should  be  deducted  from  the  amount  claimed 
by  the  defendant  to  have  been  due  upon  said  notes  on  April  4, 1882. 
This  question  depends  upon  the  construction  to  be  given  to  the 
word  "  renewed  "  in  the  three  votes  which  have  been  quoted.  For 
example,  in  the  vote  of  February,  1871,  the  dividend  is  declared 
upon  premiums  paid  in  1868,  when  the  policies  are  "  renewed  "  pre- 
vious to  January  I,  1873.  The  defendant  says  that  this  language 
can  refer  only  to  policies  which  are  renewed  or  prevented  from  for- 
feiture by  the  payment  of  a  premium,  and,  as  a  non-forfeitable  en- 
dowment policy,  which  had  lapsed  pro  rata,  but  which  was  a  paid-up 
poHcy  for  a  portion  of  the  amount  originally  assured,  was  not  con- 
tinued in  force  or  prevented  from  forfeiture  by  the  payment  of  an 
annual  premiimi ;  that  the  word  "  renewed  "  did  not  apply  to  such  a 
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policy.  The  plaintiff  insists  that  no  such  literal  meaning  is  to  be 
given  to  the  language,  but  that  the  vote  is  to  be  construed  in  har- 
mony with  the  contemporaneous  written  rules  of  the  company,  and 
that  the  contemporaneous  acts  of  the  company,  in  accordance  with 
the  rules,  should  have  an  iniiuence*in  determining  what  was  meant 
by  the  votes. 

It  certainly  appears  from  the  printed  prospectus  that  a  dividend 
was  promised  to  be  allowed  in  the  settlement  of  a  policy  upon  each 
premium  which  had  been  in  the  possession  of  the  company  for  a 
year  ;  and  that,  notwithstanding  annual  premiums  on  limited-pay- 
ment policies  had  been  discontinued  before  the  specified  number 
had  been  paid,  it  was  understood  that  dividends  thereafter,  based  on 
the  continued  rate  for  that  kind  of  insurance,  would  continue  until 
the  number  of  dividends  equaled  the  number  of  annual  premiums 
paid.  This  rule  declares  the  intended  practice  of  the  company.  If 
the  vote  is  to  be  construed  as  confined  to  policies  which  are  pre- 
vented from  forfeiture  by  the  prompt  payment  of  an  annual  pre- 
mium, such  a  construction  would  not  be  in  harmony  with  the  rule  of 
the  company,  and  would  also  be  contrary  to  its  uniform  practice  when 
the  interest  upon  the  premium  notes  had  been  paid.  Annual  divi- 
dends were  declared  in  accordance  with  the  rule,  and  the  officers 
showed  by  their  acts  that  the  intent  of  the  votes  was  to  make  the 
dividends  applicable  to  this  policy  and  to  all  others  in  like  circum- 
stances. The  attempt  of  the  company  in  erasing  these  indorsements 
was  to  place,  in  1880,  for  its  own  advantage,  a  limited  meaning  upon 
the  language  of  the  votes  of  1871, 1872,  and  1873,  when  such  mean- 
ing was  at  variance  with  the  contemporaneous  written  rules  and  with 
the  contemporaneous  acts  .of  the  company. 

The  office  of  a  •*  renewal,"  as  it  is  termed,  of  a  life  policy  is  to  pre- 
vent discontinuance  or  forfeiture,  and  by  the  word  "  renewed,"  the 
respective  votes  meant  to  include,  and  did  include,  participating,  lim- 
ited-payment policies  which  had  been  prevented  from  forfeiture  prior 
to  the  dates  respectively  mentioned. 

Let  judgment  be  entered  for  the  plaintiff  for  $1,225.80,  with  inter- 
est from  April  4,  1882. 
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SUPREME  COURT   OF    MICHIGAN. 


SCHMIDT 
vs, 
MUT.  CITY  &  VILLAGE  FIRE  INS.  CO.*  j 

The  building  was  estimated  in  the  application,  which  was  a  warranty,  to  be 
worth  fSo.  The  charter,  which  was  part  of  the  contract,  allowed  only 
three  fourths  of  the  ^alue  to  be  paid.  The  insurance  was  for  |400.  The 
actual  value,  as  lound  by  the  jur>',  was  $366.66. 

Beld,  That  there  was  not  an  over-valuation  which  would  work  a  forfeiture. 

The  insured  may  recover  for  personal  propert>  not  included  in  proofs,  if  he  has 
done  nothing  prejudicial  to  such  recoveiy  in  connection  with  the  proofs. 

E.  M.  Plimpton  (Clapp  &  Bridgman,  of  Counsel),  for  Plaintiff. 
0.  W.  CoouDGE  and  Edwabd  Bacon,  for  Defendant  and  Appdlani, 

Champlin,  J. 
Plaintiff  insured  his  house  and  household  furniture,  clothiug  and 
provision  therein,  in  defendant  company.  The  house  he  valued  in 
the  application  at  $500,  insured  for  $400,  and  the  personal  property 
was  valued  in  the  policy  at  $400,  and  insured  for  $300.  The  house 
and  a  portion  of  its  contents  were  destroyed  by  fire  on  the  thir- 
teenth, or  morning  of  the  fourteenth  of  January,  A.  D.  1882.  The 
officers  of  the  company  seem  to  have  entertained  the  opinion  that 
the  house  was  burned  by  plaintiff  to  defraud  the  company,  and 
refusing  to  pay  the  loss  this  suit  was  brought  upon  the  policy. 
The  defendant  pleaded  the  general  issue,  and  gave  notice  that  on 
the  trial  it  would  introduce  evidence  to  show  that  the  fire  alleged 
in  plaintiff's  declaration  was  caused  by  the  fraudulent  act  of  the 

•  Opinion  filed  January  7, 1886. 
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plaintiff,  with  intent  to  injure  and  defraud  the  defendant.  The 
trial  resulted  in  a  yerdict  for  plaintiff,  and  the  defendant  brings 
the  case  into  this  court,  and  assigns  27  errors.  Six  of  these  refer 
to  rulings  of  the  court  in  the  admission  of  testimony,  and  the 
remainder  to  alleged  error  of  the  court  in  charging  and  refusing 
to  charge  the  jury  as  requested.  We  consider  it  unnecessary  to 
specify  with  particularity  the  errors  assigned  upon  the  admission  of 
testimony.  It  is  sufficient  to  say  that  we  haye  examined  them  with 
care,  and  are  satisfied  that  none  of  them  are  well  taken ;  and  the 
same  may  be  said  with  respect  to  those  which  are  based  upon  the 
charge  of  the  court  as  given. 

The  issue  to  be  tried  under  the  notice  given  in  accordance  with 
circuit  court  rule  No.  104  was  brought  within  a  narrow  compass,  as 
matter  of  defense,  after  plaintiff  had  made  his  case.  And  we  see 
from  the  record  before  us  that  the  defendant  introduced  testimony 
upon  the  point  set  up  in  its  notice.  Defendant  s  counsel  now  claims 
that  the  building  was  over-valued  in  the  application  and  policy,  as 
shown  by  the  testimony  of  actual  value  produced  upon  the  trial,  and 
that  such  over-valuatioD  constituted  a  warranty,  and,  if  not  correct, 
avoided  the  policy.  The  application  states  the  estimated  value  at 
$550,  and  the  insurance  applied  for  $400,  and  it  was  insured  upon 
the  latter  basis.  It  also  states  that  the  application  is  to  be  deemed 
a  warranty  of  the  facts  stated  therein,  and  a  part  of  the  contract  of 
insurance.  The  charter  and  by-laws  are  also  made  a  part  of  tiie 
contract  of  insurance.  Section  18  of  the  charter  reads  as  follows  : 
''  Sec.  18.  This  company  will  pay  three  fourths  of  the  actual  value  of 
the  buildings  at  the  time  of  burning,  and  also  three  fourths  of  the 
cash  value  of  personal  property  insured  or  of  the  damage  done 
thereto,  provided  they  are  insured  to  that  amount.  But  if  the 
insurance  is  equal  to  or  greater  than  the  actual  value  of  the  insured 
property,  the  insured  will  not  be  entitled  to  more  than  the  said 
three  fourths  of  the  actual  value,  as  determined  by  the  board  of 
directors." 

Construiug  the  application  and  this  section  of  the  charter  together 
as  part  of  one  contract,  it  is  not  perceived  how  any  over-valuation 
can  become  material.  The  charter  guards  against  over-valnation,  by 
providing  in  such  case  the  company  shall  only  pay  three  fourths  of 
the  actual  value  at  the  time  of  the  loss,  not  that  it  shall  be  entirely 
exonerated  from  payment.  The  only  clause  with  reference  to  forfeit- 
ure is  at  the  close  of  section  10  of  the  by-laws,  which  reads  :  "  If 
there  be  any  fraud  or  false  swearing,  with  fraudulent  intent,  the 
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claimant  shall  forfeit  all  dauns  by  virtue  of  the  policy  for  such  loss." 
This  refers  to  representations  required  to  be  made  in  that  section 
after  a  loss  has  occurred,  and  with  reference  thereto.  The  testi- 
mony as  to  actual  value  ranged  from  $150  to  $500,  and  counsel  for 
defendant  submitted  a  question  to  the  jury  to  find  the  actual  value 
at  the  time  of  the  fire,  and  in  answer  they  found  it  to  have  been 
$866.66.  If  the  policy  had  contained  provisions  to  the  effect  that 
over-insurance  would  render  it  void,  it  would  seem  like  splitting 
hairs  to  say  that  a  man's  judgment  of  the  value  of  his  building 
which  fell  $33.34  short  of  thi^  placed  upon  it  by  the  verdict  of  a 
jury,  based  upon  the  judgment  of  several  witnesses,  constituted  a 
breach  of  warranty  of  value.  Besides,  this  statement  of  value  was 
made  by  the  plaintiff  in  September,  1879,  and  there  may  have  been, 
and  very  likely  was,  some  depreciation  in  value  at  the  time  it  was 
burned,  in  January,  1882. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury 
as  follows  :  (1)  In  this  cause  it  is  not  necessary  for  the  defendant  to 
prove  the  plaintiffs  fraudulent  act  beyond  reasonable  doubt ;  there 
is  no  need  of  more  than  a  preponderance  of  evidence.  (2)  In  this 
cause  the  jury  ought  to  find  for  the  defendant  on  any  issue  where 
there  is  a  preponderance  of  evidence  in  favor  of  the  defendant. 
(3)  The  estimated  value  set  down  in  the  application  signed  by  Fred- 
erick Schmidt  are  his  estimates  an^  not  the  estimates  of  the  defeiid- 
ant  (4)  No  estimate  of  value  set  down  in  the  application  signed  by 
the  plaintiff  is,  by  virtue  of  said  application,  any  more  than  the 
plaintiff's  own  estimate.  (5)  The  plaintiff  cannot  recover  in  this 
action  more  than  three  fourths  of  vfhat,  at  the  time  of  the  fire,  was 
the  cash  value,  or  so  much  of  the  insured  property  as  was  burned. 
(6)  The  defendant  is  not  estopped  by  any  valuation  of  the  insured 
property,  set  down  in  the  policy  or  application,  from  showing  its 
actual  value  at  the  time  of  the  fire  by  any  legal  evidence.  (7)  The 
measure  of  value  which  must  govern  in  this  case  is  the  fair  market 
value  at  the  time  of  the  fire.  (8)  The  jury  are  to  determine  the 
value  of  property  in  this  case  according  to  the  fair  market  value  at 
the  time  of  the  fire.  (9)  No  valuation  at  the  date  of  the  issuing  of 
the  policy  is  to  govern  in  this  case.  (10)  The  charter  and  by-laws 
printed  in  the  policy  are  a  part  of  the  contract  of  insurance  in  this 
case,  and  the  plaintiff  is  bound  thereby.  (11)  This  is  a  civil  and 
not  a  criminal  case,  and  the  rule  of  evidence  in  this  case  differs 
from  the  rule  in  a  criminal  case  in  this  :  that  in  a  criminal  case  guilt 
must  be  proved  beyond  any  reasonable  doubt,  but  in  this  case  it  is 
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sufficient  to  prove  by  a  preponderance  of  evidence  only  the  fraudu- 
lent act  of  the  defendant  alleged  in  the  notice  adjoined  to  the  plea. 
(JL2)  The  plaintiff  cannot  recover  unless  he  has  proved  by  a  prepon- 
derance of  evidence  that  he  has  used  due  diligence  to  savej  all 
property  exposed  to  loss  at  the  time  of  the  fire.  (13)  The  pUJiitiff 
cannot  recover  if  it  appears  by  the  preponderance  of  evidence  that, 
at  the  time  of  the  fire,  the  plaintiff  did  not  use  due  diligence  to  save 
all  property  exposed  to  loss  at  the  time  of  the  fire.  (14)  In  this 
<»,se,  mere  neglect  of  duty  to  use  due  diligence,  to  save  all  of  the 
insured  property  exposed,  can  defeat  the  plaintiff's  right  to  recover 
anything.  (15)  The  defendant  is  a  mutual  company;  the  plaintiff 
was  a  member  of  the  company,  and  by  the  contract  of  insurance  in 
this  case,  was  bound  to  comply  with  all  that  the  same  required  of 
him.  (16)  The  charter  and  by-laws  in  this  case  form  part  of  a 
special  contract  between  the  parties.  (17)  If  the  jury  find  that  the 
plaintiff,  in  presenting  his  claim  to  the  defendant,  was  guilty  of  any 
fraud  or  false  swearing,  with  fraudulent  intent,  then  the  plaintiff 
cannot  recover  anything  in  this  suit.  (18)  In  this  case  the  plaintiff, 
by  false  swearing  with  fraudulent  intent,  can  forfeit  Ids  claim  to  any 
recovery.  (19)  In  this  case  the  plaintiff  can  by  fraud  forfeit  his 
claim  to  any  recovery.  (20)  The  plaintiff  is  estopped  by  his  proof 
of  loss,  and  cannot  recover  in  this  action  for  any  article  or  articles  of 
personal  property  not  mentioned  in  his  proof  of  loss.  (21)  If  the 
house  accidentally  caught  on  fire,*  and  the  plaintiff  when  he  could 
thereafter  have  had  the  fire  out  by  the  exercise  of  ordinary  dili- 
gence, fraudulenUy  contrived  or  allowed  the  house  to  be  destroyed 
by  fLTQ^  and  fraudulently  desisted  from  the  exercise  of  ordinary  dili- 
gence, the  plaintiff  cannot  recover.  (22)  As  to  the  personal  prop- 
erty burned,  the  plaintiff  can  recover  for  the  same  no  more  than 
three  quarters  of  the  cash  value  thereof  at  the  time  of  the  fire.  The 
cash  value  in  the  charter  means  the  cash  value  in  the  market  at  the 
time  of  the  fire. 

All  of  which  were  granted  and  given  to  the  jury  excepting  the 
following  :  "  The  plainti'ff  is  estopped  by  his  proof  of  loss,  and  cannot 
recover  in  this  action  for  any  article  or  articles  of  personal  property 
not  mentioned  in  his  proofs  of  loss."  To  the  refusal  to  give  this 
request  defendant  duly  excepted,  and  has  assigned  error  thereon. 
There  is  hardly  room  for  the  doctrine  of  estoppel  to  apply  for  the 
cause  stated  in  the  request  A  person  is  estopped  to  show  the 
existence  of  a  fact  when,  by  his  act,  declarations,  or  conduct^  it  is 
against  conscience  that  he  should  be  permitted  to  show  the  truth. 
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In  order  to  preclude  the  party,  the  opposite  party  must  have  done 
some  act  or  changed  his  situation  in  reliance  upon  the  statement  or 
conduct  of  the  party  to  be  estopped.  But  the  defendant  has  done 
nothing  upon  the  faith  of  ihe  proofis  of  loss  by  which  they  would 
be  prejudiced  if  some  articles  were  proven  on  the  trial  to  have  been 
lost,  which  were  not  enumerated  in  the  proofe  of  loss  made  out  and 
forwarded  to  the  company.  The  ruling  of  the  circuit  cou^  was 
correct.  The  jury  have  passed  upon  the  testimony  in  the  case  unde  r 
proper  instructions  from  the  court,  and  the  judgment  based  upon 
their  verdict  must  be  afi&rmed. 

The  other  justices  concurred. 
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UNITED  STATES  CIECUIT  COURT. 

NORTHERN  DISTRICT,  NEW  YORK. 


EDWARDS 

V8, 

TRAVELERS  LIFE  INS.  CO.* 

Death  resnlting  from  poison  taken  by  mistake  is  not  within  the  provision  of 
a  policy,  that  it  should  be  void  in  case  of  death  **  by  suicide,  whether  the 
act  be  voluntary  or  involuntary.  *  * 

Where  a  receipt  is  offered  in  evidence  without  the  policy,  which,  however,  was 
subsequently  offered,  the  mistake,  if  any,  was  cured. 

Where  the  plaintiff  is  misled  by  the  defendant  in  regard  to  furnishing  of 
proofe,  and  no  objections  were  made  to  their  tardiness  when  received,  the 
company  cannot  set  up  that  they  were  too  late  at  the  trial. 

William  N.  Cogswell,  for  PlcdrUiff. 
Hembt  M.  Field,  for  Defendant. 

Motion  for  new  trial. 

CoxE,  J. 

This  action  is  upon  a  policy  of  life  insurance.  At  the  January 
circuit  the  plaintiff  had  a  verdict.  The  defendant  now  moves  for  a 
new  triaL  On  the  trial,  the  principal  contention  had  reference  to 
the  defense  of  suicide.  The  defendant  succeeded  in  proving  that 
the  insured  died  in  circumstances  peculiar  and  suspicious  in  many 
of  their  aspects.  The  precise  cause  of  death  was  left  to  conjecture. 
Stated  as  strongly  for  the  defendant  as  the  evidence  warrants,  the 
facts  were,  perhaps,  sufficient,  had  the  jury  adopted  the  defendant's 
theory,  to  justify  them  in  the  presumption  that  the  insured  took  his 

*  Decision  rendered  Jnne  27, 1884. 
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own  life.    They  did  not  so  find,  and  tbeir  verdiet  must  be  regarded 
a0  oondliittTe  upon  this  ismie. 

It  10  insiated  that  the  court  shoold  have  charged,  w  requested, 
that  the  evidesioe  was  dear  and  poeitiye  that  the  iilsured  committed 
suicide.  I  cannot  adc^t  this  Tiew.  The  eyidenoe  was  not  dear  and 
positiye.  The  insured  might  bare  died  from  the  efiects  of  poison, 
and  he  might  haye  died  from  apoplexy  produced  by  excessiye  heat. 
Defendants  proyed  that  ninetynnx  hours  after  death  prussic  add  was 
found  in  his  stomach.  Whether  there  was  enough  to  produce  death 
could  only  be  presumed.  No  quantitatiye  test  was  made.  Assum- 
ing, howeyer,  that  he  died  from  prussic  add  poiscmiug,  there  was  no 
eyidenoe  as  to  how  it  was  taken  or  that  it  was  taken  knowingly. 
But  it  is  argued  that  whether  taken  ignorantly  or  designeoly  is 
wholly  immaterial,  and  that  the  court  fell  into  error  in  charging  the 
jury  that  in  order  to  reach  a  yerdict  for  defendant  they  must  find 
not  only  that  there  was  poison  sufiident  to  cause  death,  but  also  that 
the  insured  took  it  knowingly  and  not  by  mistake.  No  authority  is 
produced  sustaining  this  position,  which  seems  wholly  at  yariance 
with  justice  and  common  sense.  Test  it  by  an  iUuBtration.  A 
sportsman  is  shot  to  death  by  the  acddental  discharge  of  his  own 
fowling-piece  ;  a  woodman  is  killed  by  the  premature  fall  of  a  tree 
which  he  himself  has  felled  ;  an  infectious  cut  from  Ids  own  scalpd 
causes  the  death  of  an  anatomist.  Strictly  speaking,  each  dies  by 
his  own  hand,  but  can  it  be  sehously  maintained  that  a  life  poHcy 
proyiding  that  it  shall  be  yoid  if  the  insured  "  shall  die  by  suicide, 
whether  the  act  be  voltintary  or  inyoluntary,"  would  be  ayoided  in 
such  circumstances?  No  court  has  yet  enimdated  a  doctrine  so 
untenable,  and  it  is  belieyed  neyer  wilL  Life  insurance  is  intended 
to  coyer  just  such  risks  ;  its  chief  benefits  are  found  in  cases  of  sud-  . 
den  deatibu  But  the  precise  question  was  determined  tby  the  court 
of  appeals  of  this  State  in  Penfold  ys.  Uniyersal  Life  Ins.  Co.,  85  N. 
Y.,  317. 

The  plaintiff  offered  in  eyidence  a  receipt  for  the  first  annual 
premium,  but,  relying  on  certain  admissions  of  the  answer,  did  not 
produce  the  policy  of  insurance.  Defendant  objected  to  the  receipt 
unless  read  in  connection  with  the  policy,  and  the  refusal  of  the 
court  to  so  rule  is  alleged  as  error.  The  answer  is  twofold  :  First, 
it  was  not  incumbent  on  the  plaintiff  under  the  pleadings  to  produce 
the  policy  ;  and,  second,  the  question  at  best  relates  only  to  the  or- 
der of  proof,  and  as  the  policy  was  subsequently  offered  and  the  jury 
properly  instructed  as  to  the  burden  of  proof,  the  mistake  was  cured. 
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asBuming  that  there  was  a  mistake.  A  new  trial  will  hardly  be 
granted  because  the  defendant  offered  in  eyidence  a  paper  which 
the  plaintiff  should  have  offered. 

It  is  also  argue&  that  there  was  a  fraudulent  concealment  of  certain 
facts  by  the  plaintiff,  and  that  the  court  should  have  so  declared, 
Begarding  this  proposition,  it  is  sufficient  to  say  that  all  the  evidence 
there  was  upon  this  subject,  and  there  was  but  little,  was  submitted 
to  the  jury  with  instructions  as  favorable  to  the  defendant  as  it 
could  fairly  ask. 

The  other  defenses  are  of  a  formal  and  technical  character,  and 
relate  to  the  alleged  &ilure  of  the  plaintiff  to  give  immediate  notice 
in  writing  of  the  death  of  the  insured,  and  to  furnish  proofs  of  death, 
in  accordance  with  the  strict  letter  of  the  contract  No  attempt 
will  be  made  to  conceal  the  fact  that  such  defenses  do  not  commend 
themselves  to  the  court.  They  in  no  way  involve  the  merits,  and  it 
is  not  easy  to  see  how  the  omissions  referred  to  injured  the  defend- 
ant or  impaired  any  of  its  rights.  True,  the  parties  entered  under- 
standingly  into  the  agreement,  and  if  the  court  is  clearly  satisfied 
that  it  has  been  violated,  even  in  an  apparently  unimportant  partic- 
ular, it  should  so  say.  But,  where  a  life  insunmce  company  seeks 
to  avoid  the  sacred  obligation  which  it  has  assumed,  because,  for  in- 
stance, a  fact  is  communicated  to  it  orally  instead  of  in  writing,  the 
court  should  be  very  sure  of  the  rectitude  of  such  a  defense  before 
permitting  it  to  succeed.  These  policies  are  prepared  with  great 
care  by  those  in  the  companies'  employ,  they  are  surrounded  by 
agreements  and  warranties  innumerable — a  labyrinth  of  conditions, 
where  one  heedless  or  uninformed  may  easily  go  astray.  To  con- 
strue them  narrowly  and  illiberally  is  not  the  policy  of  the  courts. 
A  strict  construction  would  often  work  injustice  to  both  parties  alike. 
To  the  insured,  by  permitting  non-essentials  to  defeat  an  equitable 
daim  ;  to  the  insurer,  by  shaking  the  confidence  of  the  people  in 
the  system  of  life  insurance. 

The  condition  here  alleged  to  have  been  violated  is  in  these  words: 
"  That  in  the  event  of  the  death  of  the  person  insured,  then  the 
party  assured,  or  his  or  her  legal  representatives,  shall  give  immedi- 
ate notice,  in  writing,  to  the  company,  at  Hartford,  Ck)nnecticut, 
stating  the  time,  place  and  cause  of  death,  and  shall  within  seven 
months  thereafter,  by  direct  and  reliable  evidence,  furnish  the  com- 
pany with  proofs  of  the  same,  giving  full  particulars,  without  fraud 
or  concealment  of  any  kind." 

The  facts  are  as  follows  : — 
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The  insured  died  June  19,  1882.  A  day  or  two  afterwards  R  M. 
Phillips,  who  is  described  in  the  receipt  referred  to  as  ''  agent  of  this 
companj  at  Southbridge,  Massachusetts,"  met  one  of  the  family  of 
the  deceased  on  the  street,  informed  him  that  he  was  going  to  Hart- 
ford, and  would  give  the  company  the  requisite  notice  and  procure 
the  necessary  blanks  for  the  proofs  of  death.  He  did  go  to  Hart- 
ford on  or  about  the  twenty-first  of  June,  saw  the  secretary  of  the 
company,  gave  him  notice  of  the  death,  stating  all  the  particulars 
which  he  then  knew,  and  obtained  the  blank  proofis.  On  his  return, 
he  handed  the  blanks  to  one  of  the  plaintiff's  representatives,  saying 
at  the  time,  "  When  you  get  them  completed  I  want  you  to  return 
them  to  me."  They  were  filled  out  and  delivered  to  him  July  3, 
1882.  He  retained  them  for  several  months  and  then  returned 
them  to  a  brother  of  the  plaintiff  saying  that  they  were  incomplete, 
and  demanded  additional  information.  On  the  twenty-ninth  of  Jan- 
uary, 1883.  they  were  again  delivered  to  Phillips,  and  by  him  sent 
to  the  company  on  or  about  the  seventh  of  February.  The  com- 
pany, in  acknowledging  the  receipt  of  the  proofs,  made  no  objection 
that  they  were  received  too  late  and  retained  them  in  its  possession; 
they  were  produced  on  the  trial-  by  the  defendant's  counsel 

It  must  be  held  that,  if  the  plaintiff  has  not  followed  the  contract 
literally  in  these  particulars,  it  was  because  she  was  misled  by  the 
course  of  defendant,  and  that  the  defendant  is  not  now  in  a  position 
to  take  advantage  of  the  plaintiff's  omissions,  having  waived  a  stiict 
performance  of  the  contract. 

I  have  examined  other  exceptions  argued,  but  do  not  think  any  of 
them  well  taken. 

The  motion  for  a  new  trial  is  denied. 
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SUPREME  COURT  OF  MICHIGAN. 


Error  to  Mosotl 


SHACKELTON 

SUN  FIRE  OFFICE.*] 

After  the  premises  had  been  vacated  by  the  tenant,  the  owner  desiring  to  oc- 
cupy them,  moved  in  her  furniture,  and  proceeded  to  clean  them  while 
stopping  near  by,  but  being  called  away  temporarily  on  business,  she  placed 
them  in  charge  of  one  who  had  an  interest  in  them,  and  they  were  burned 
during  her  absence. 

Heldf  That  the  house  was  not  vacant  within  the  meaning  of  the  policy. 

J.  B.  McMahon,  for  Plaintiff, 

Hammond  &  Babkworth,  for  Defendant  and  Appellant. 

COOLET,  C.  J. 
The  plaintiff  sues  as  assignee  of  a  policy  of  insurance  issued  by 
the  defendant  to  Emma  Norton,  and  insuring  her  against  loss  or 
damage  by  fire  or  by  lightning,  to  the  amount  of  $400,  on  her  frame 
dwelling-house  in  Ludington,  described  in  the  policy  as  occupied  by 
a  tenant.  One  of  the  conditions  of  the  pohcy  was  that  "  this  policy 
shall  become  void  unless  consent  in  writing  is  indorsed  hereon  by  or 
on  behalf  of  the  society,  if  any  building  hereby  insured  be  or  be- 
come vacant  or  unoccupied  for  the  purpose  indicated  in  this  con- 
tract, or  become  occupied  in  whole  or  in  part  for  other  and  more 
hazardous  purposes  than  those  indicated  in  this  contract"  Upon 
this  condition  the  present  controversy  arises.    The  poUcy  bore  date 

*  Opinion  filed  November  19, 1881. 
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May  7,  1883,  and  was  for  one  year.  The  insured  testified  on  the 
trial  that  her  tenant  left  the  house  June  19, 1883.  She  was  glad  of 
this,  because  she  wanted  to  oocupy  the  house  herself.  She  immedi- 
ately moved  her  things  into  it ;  her  furniture  and  all  the  goods  she 
had.  She  was  there  in  the  house,  ooeopied  it,  and  expected  to  make 
it  her  home.  She  was  getting  ready,  cleaning  up,  and  doing  all  she 
could  ;  her  husband  was  sick,  and  she  could  only  dean  a  little  at  a 
time,  as  she  could  not  leave  her  husband  long.  On  June  20th,  she 
started  to  take  her  husband  to  the  dispensary  at  Chicago,  and  was 
gone  not  to  exceed  three  day&  She  then  stayed  at  home  five  or  six 
days,  leaving  her  things  in  the  house  all  the  while,  but  not  staying 
there  nights.  Her  father  lived  about  40  rods  away,  and  she  stayed 
nights  and  took  meals  at  his  residence.  The  witness  also  had  work 
done  in  the  garden  attached  to  the  house.  Some  five  or  six  days 
after  her  return  from  Chicago  witness  went  away  to  canvass  for 
certain  goods  which  she  sold,  and  which  were  principally  hair-work. 
She  went  for  this  purpose  into  northeastern  Michigan,  and  the 
house  was  burned  July  4,  1883,  before  her  return.  On  going  away 
she  put  the  premises  in  charge  of  Mr.  Shackelton,  who  had  an  inter- 
est in  them. 

Upon  this  evidence,  and  some  other  not  material  to  be  here  men- 
tioned, the  trial  judge  instructed  the  jury  that ''  if  a  man  insures  his 
dwelling-house  and  lives  therein  at  the  time,  and  contracts  not  to 
let  the  building  become  vacant  and  unoccupied,  he  cannot,  as  a 
matter  of  fact,  vacate  it,  absolutely  leave  it  in  that  condition,  and 
recover  on  a  policy  in  case  of  loss.  But  if  he  goes  off  temporarily 
on  business  or  matters  for  his  own  benefit,  or  otherwise — tempora- 
rily, merely,  with  the  intention  of  coming  back  to  his  place  and 
there  living,  and  with  no  intention  of  abandoning  the  place — ^the 
contract  will  not  be  vitiated  by  that  kind  of  a  transaction.  And  had 
the  tenant  in  this  case  gone  away  on  temporary  business  before  he 
surrendered  up  the  premises  to  this  Mrs.  Norton,  and  had  the  fire 
occurred  while  the  tenant  occupied  it,  there  would  be  no  question 
but  that  the  company  would  be  responsible  for  the  loss  if  the  going 
away  was  merely  temporary,  with  the  intention  of  coming  back  and 
making  it  the  home  of  the  tenant.  I  think,  in  this  case,  gentlemen, 
if  you  are  satisfied  by  a  fair  preponderance  of  the  evidence  in  this 
case,  or  are  clearly  convinced  that  Mrs  Norton  put  her  things  into 
that  building  with  the  intention  of  making  it  her  home  and  her  resi- 
dence, as  a  matter  of  fact ;  didn't  live  in  it  in  person  before  the  fire, 
but  after  placing  those  things  in  she  went  away  on  mere  temporary 


Digitized  by  VjOOQIC 


2i8  Beport  of  Dedatons.  [March, 

business,  with  the  intentioD  iin  her  mind  to  come  back  and  live  there 
— ^that  the  premises  would  not  be  unoccupied  and  vacant  within  the 
meaning  of  this  policy,  and  that  the  company  would  be  responsible 
for  the  loss.  She  must,  of  course,  have  placed  her  goods  in  that 
building  with  the  intention  in  her  mind  to  make  it  her  residence — 
to  make  it  her  home  ;  and  must  have  gone  away  on  business — ^tem- 
porarily gone  away,  simply  for  a  temporary  purpose  ;  not  perma- 
nently ;  not  with  the  idea  of  abandoning  the  place.  If  she  went 
away  temporarily,  to  be  gone  a  few  weeks  or  a  few  days  on  business 
of  her  own,  with  the  intention  of  coming  back  and  living  there,  I  do 
not  think  the  policy  is  vitiated,  and  I  think  the  plaintiff  in  this  cause,, 
who  sues  as  assignee  of  the  policy,  can  recover  in  the  case,  if  you  so 
find." 

The  jury,  upon  this  instruction,  returned  a  verdict  for  the  plaintiff^ 
and  the  defendant  assigns  error.  The  only  question  is  whether  the 
instruction  of  the  judge  can  be  supported.  We  have  concluded, 
after  some  hesitation,  that  the  instruction  should  be  sustained* 
There  is  no  doubt  that  if  the  insured  had  actually  begun  living  in 
the  house  before  her  departure  on  business  the  temporary  absence 
would  not  have  effected  the  policy.  In  contemplation  of  law  her  oc- 
cupation of  the  house  would  have  been  continuous.  Stupetski  vs. 
Transatlantic  Fire  Ins.  Co.,  43  Mich.,  373  ;  s.  c,  5  N.  W.  Rep.,  401 ; 
Cummins  va  Agricultural  Ins.  Co.,  67  N.  T.,  260  ;  Herrman  vs.  Mer- 
chants' Ins.  Co.,  81  N.  Y.,  184  ;  Phoenix  Ins.  Co.  vs.  Tucker,  92  LL, 
64  ;  Dennison  vs.  Phoenix  Ins.  Co.,  52  Iowa,  457  ;  s.  c,  3  N.  W. 
Rep.,  500.  The  only  question,  then,  is  whether  the  fact  that  for  the 
few  days  she  remained  at  home  before  starting  on  the  business  trip 
she  did  not  sleep  in  the  house  or  take  her  ii^eals  there  should  make 
any  difference.  Under  the  circumstances  we  think  not.  The  insured 
had  taken  possession  of  the  house,  as  the  jury  must  have  found,  for 
the  purposes  of  permanent  occupancy.  She  had  moved  in  her  house- 
hold furniture  and  other  goods,  and  was  cleaning  and  doing  other 
work  preliminary  to  living  there  in  person.  Nothing,  apparently, 
was  wanting  to  complete  personal  possession,  except  that  she  lodged 
and  took  her  meals  at  her  father's,  a  few  rods  off.  Those  facts  were 
not  conclusive  against  her  occupancy.  It  could  not  be  justly 
claimed,  we  think,  that  if  a  family,  for  the  purposes  of  cleaning  and 
interior  decoration,  were  thus  to  sleep  and  take  meals  at  a  neigh- 
bor's, while  busy  in  the  house  in  working  hours,  they  would  in  doing 
so  vacate  the  house.  But  the  case  of  such  a  famUy  would  be  a^ialo- 
gous  to  that  of  the  party  insured  in  this  case. 
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Cases  are  cited  and  relied  upon  on  the  part  of  the  defense  which 
we  think  are  distinguishable  on  their  &cts.  Wustxim  vs.  City  Fire 
In&  Co.,  15  Wis.,  138,  was  the  case  of  a  policy  of  insurance  which,  by 
its  terms,  required  unoccupied  property  to  be  insured  as  such.  The 
building  insured  was  not  occupied,  but  was  not  insured  as  unoccu- 
pied, and  the  policy  was  held  inoperative  for  that  reason.  In  Ash- 
worth  vs.  Builders'  etc.  "Ins.  Co.,  112  Masa,  422,  it  was  decided  that 
merely  using  a  house  for  the  purpose  of  taking  meals  in  it  was  not 
occupancy  within  the  meaning  of  an  insurance  pohcy.  "Occu* 
pancy,''  it  was  said,  "  impHes  an  actual  use  of  the  house  as  a  dwel- 
ling place."  *'  Thq  insurer  has  a  right,  by  the  terms  of  the  policy,  to 
the  care  and  supervision  which  is  involved  in  such  an  occupancy." 
This,  we  think,  is  true  ;  but,  as  we  have  seen,  it  does  not  follow  that 
the  presence  of  the  occupant  in  the  building  should  be  continuous 
and  uninterrapted.  The  necessity  for  temporary  absence  on  busi- 
ness, or  for  family  convenience  or  pleasure,  is  recognized,  end  the 
insured  is  onderstood  to  contemplate  an  assent  to  them. 

In  Corrigan  vs.  Connecticut  Fire  Ins.  Co.,  122  Masa,  298,  the 
question  was  whether  a  tenant  who  had  occupied  a  house,  but  had 
moved  with  his  family  out  of  it  and  was  taking  his  meals  elsewhere, 
could  be  said  to  be  occupying  it  merely  because  some  of  his  furni- 
ture remained  in  it,  and  he  had  surrendered  the  key.  It  was  very 
properly  held  he  could  not.  Herrman  vs.  Adriatic  Fire  Ins.  Co.,  85 
N.  Y.,  162,  was  still  more  unlike  the  present  case,  and  calls  for  no 
comment. 

It  is  suggested,  on  the  part  of  the  defense,  that  the  vacating  of  the 
house  by  the  tenant  of  itself  put  an  end  to  the  pohcy  ;  but  there  is 
no  force  to  the  suggestion.  The  poUcy  did  not  require  a  continu- 
ance of  possession  by  the  person  then  occupying,  and  Mrs.  Norton's 
possession  began  when  the  other  terminated,  and  was  for  the  same 
purpose,  namely,  for  a  dwelling. 

The  judgment  must  be  affirmed. 
(The  other  justices  concurred.) 
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SUPREME  COURT  OP   ILLINOIS. 
Septbmbeb  Tbbk,  1884. 


Appeal  from  the  Appellate  Court  of  the  Fourth  Di^ricL 


COVENANT  MUT.  BENETIT  ASS'N 

LAURA  HOFFMAN  et  al. 

A  benefit  certificate  was  payable  to  wife  and  children,  or  in  the  event  of  their 
death  to  his  legal  heirs.  Suit  was  instituted  in  behalf  of  wife  and  five 
children ;  while  pending  one  child  died. 

Held,  That  judgment  for  the  whole  amonnt  was  properly  rendered  in  favor  of 
the  wife  and  four  surviving  children. 

Questions  of  fraud  in  procuring  the  certificate  or  as  to  the  amonnt  of  recovery 
dependent  upon  convicting  testimony  cannot  be  reviewed  by  an  appellate 
court. 

Proofs  of  death  are  proper  to  show  that  the  cause  of  death  was  not  among 
those  excluded  by  the  policy,  and  it  was  no  error  to  refuse  to  instruct  that 
they  are  not  evidence  of  what  disease  the  insured  died,  and  cannot  be  con- 
sidered for  that  purpose.  But  it  would  not  have  been  improper  to  instruct 
that  the  proofs  were  no  evidence  as  to  the  special  cause  of  death  therein 
alleged,  it  so  requested. 

McKenzie  &  Calkins,  for  Appellant,  Cite  :  Snell  vs.  Deland,  43  DL, 
335  ;  Murphy  vs.  Orr,  32  id.,  489  ;  1  Chitty  Pleading,  20  ;  Continental 
Life  Ins.  Co.  va  Palmer,  42  Conn.,  60  ;  Davis  vs.  Wannamaker,  2 
Col.,  637. 

Hat  and  Knispel, /or  Appdtees.  Cite  :  1  Chitty  Pleading,  19 ;  Bost- 
wick  vs.  Williams,  40  Dl.,  113  ;  Hartfort  Fire  Ins.  Co.  vs  Davenport, 
37  mch.,  609  ;  Northup  vs.  Phillips,  99  HL,  449. 

Scott,  J. 
This  suit  was   brought  on  a  '^  certificate  of  membership  "  in  the 
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Covenant  Mutual  Benefit  Aaaooiation  of  Illinois.  It  was  issued  to 
Peter  Hoffinan,  since  deceased,  in  consideration  of  the  sum  of  ten 
dollars  (membership  fee)  paid  in  hand,  and  of  the  payment  of  such 
amount  for  mortuary  assessments,  expenses  and  collection  costs  aa 
should  be  required  of  him,  in  accordance  with  the  condition  in  the 
certificate  expressed.  It  was  provided  that  upon  due  notice  of  the 
death  of  the  holder  of  the  certificate  being  filed  with  the  secretary 
of  the  association,  showing  the  member  had  in  all  respects  com- 
plied with  the  conditions  of  the  certificate,  an  assessment  would  be 
levied  upon  all  the  members  holding  certificates  in  force  at  the  time 
of  the  death  of  such  member,  for  the  fuU  amount  named  in  their 
respective  certificates ;  and  the  sum  so  coUected  on  such  assess- 
ments, less  all  amounts  which  might  be  added  for  expenses  and  col- 
lection costs,  the  association  agreed  by  the  certificate  to  pay,  or 
cause  to  be  paid,  as  a  benefit  to  his  wife,  Laura  Hoffinan,  and 
children  equally,  or  in  the  event  of  their  prior  death,  to  the  legal 
heirs— or  devisees  of  the  holder  of  the  certificate,  within  90  days 
from  the  date  of  the  acceptance  of  evidence  of  death ;  but  in  no 
case  should  the  payment  under  the  certificate  exceed  five  thousand 
dollars.  A  number  of  conditions  were  printed  on  the  back  of  the 
certificate  which  the  member  was  obligated  to  observe,  and  it  was 
agreed  they  should  constitute  a  part  of  the  contract  between  the 
parties  as  if  they  had  been  inserted  in  the  body  of  the  certificate 
itself.  So  &r  as  any  of  these  conditions  are  important  in  the  present 
decision  they  vnll  be  stated  further  on,  but  not  otherwise.  Across 
the  face  of  the  certificate  issued  to  the  deceased,  was  printed  in 
large  figures,  "  $5,000,"  which  would  seem  to  indicate  that  was  its 
value.  At  his  death  Peter  Hoffinan,  to  whom  the  certificate  was 
issued,  left  him  surviving  his  wife  Laura  Hofifman,  and  five  children, 
in  whose  names  the  suit  was  brought  against  the  association  to 
recover  $5,000, — ^the  benefit  secured  to  them  by  the  certificate  of 
membership  issued  to  the  deceased  holder.  After  the  suit  was 
brought,  and  before  trial,  Peter  Hoffinan,  Jr.,  one  of  the  children, 
died.  It  appears  this  child,  Peter,  was  bom  after  the  death  of  the 
husband,  which  occurred  August  2, 1881,  and  that  he  died  in  May, 
1882.  His  only  heirs  would  be  his  mother  and  surviving  brothers 
and  sisters.  After  the  death  of  the  child  Peter,  the  suit  progressed 
in  the  name  of  the  widow  and  the  four  surviving  children,  and  judg- 
ment was  rendered  in  their  favor  for  the  full  value  of  the  certificate 
of  membership,  which  was  $5,000.  In  no  event  could  any  greater 
sum  have  been  recovered  had  this  youngest  child  survived. 
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It  is  insisted  it  was  error  of  law  to  render  judgment  in  favor  of 
the  widow  and  the  four  sarviving  children,  for  the  reason  the  benefit 
secured  was  to  be  paid  to  the  widow  and  the  children  equally,  of 
whom  the  proof  shows  there  were  five  when  this  suit  was  brought. 
The  objection  seems  to  be  it  was  not  proper  to  render  judgment  for 
the  full  value  of  the  benefit,  or  a  declaration  in  &vor  of  the  widow 
and  four  children,  with  the  name  of  the  deceased  child  omitted. 
It  is  not  perceived  there  was  any  error  in  so  rendering  the  judg- 
ment. There  are  two  views,  both  of  which  sustain  the  action  of  the 
trial  court.  First,  the  benefit  was  by  the  certificate,  secured  to  be 
paid  to  the  widow  (by  name)  and  children — ^that  is  to  Laura  Hoff- 
man, and  to  a  class  of  persons  designated  as  children,  and  to  be 
ascertained  after  the  death  of  the  holder  of  the  certificate.  At  the 
trial  it  was  found,  from  the  proof,  there  were  but  four  children  sur- 
viving. They  then  constituted  all  the  class  embraced  in  the  term 
**  children,"  and  it  was  entirely  correct  to  render  judgment  in  their 
favor,  as  was  done.  Second,  were  this  not  so,  the  judgment  might 
be  sustained  for  another  reason.  It  is  provided  by  the  certificate 
that  in  the  event  of  the  prior  death  of  the  beneficiaries  named,  the 
benefit  should  be  paid  to  the  legal  heirs  or  devisees  of  the  holder  of 
the  certificate.  A  correct  reading  of  this  provision  would  be  :  in 
case  of  the  prior  death  of  any  one  of  the  class  designated  to  take 
the  benefit,  the  heirs  of  the  holder  would  take  the  share  of  the  de- 
ceased party.  Here,  the  plaintifiGs  were  the  heirs  of  the  holder,  and 
they  took  the  whole  benefit,  and  the  judgment  in  their  &vor  was 
regular  and  authorized  by  law. 

.  The  point  is  made  the  circuit  court  erred  in  overruling  the  motion 
for  a  new  trial  The  argument  on  this  branch  of  the  case  might 
have  been  with  great  propriety,  and  doubtless  was,  addressed  to  the 
appellate  court  when  the  cauile  was  heard  in  that  court 

Whether  the  deceased  was  guilty  of  fraud  in  procuring  a  renewal 
of  his  membership,  or  whether  the  evidence  warranted  a  finding  for 
plaintiff^  and  in  the  amount  found  by  the  verdict^  are  so  exclusively 
questions  of  fact,  the  finding  of  the  appellate  court  touching  them 
is  conclusive  upon  this  court  They  are  all  controverted  questions  of 
fact,  arising  on  conflicting  testimony,  concerning  which  the  statute 
forbids  the  assignment  of  any  error  in  this  court 

It  is  strenuously  insisted  it  was  error  in  the  trial  court  to  refuse 
to  give  the  jury  the  ninth  instruction  of  the  series  asked  by  defend- 
ant   It  is  as  follows  : — 

"  The  jury  are  instructed  that  the  proof  of  death  offered  in  evi- 
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dence  are  not  evidence  of  what  disease  Peter  Hoffinan  may  have 
died,  and  cannot  be  considered  by  the  jury  for  that  purpose." 

Becurring  to  the  conditions  printed  on  the  back  of  the  certificate, 
it  will  be  seen  the  benefit  was  not  to  become  payable  if  the  holder 
died  by  reason  of  any  act  of  self-destruction  whatever,  whether  at 
the  time  of  committing  the  same  he  was  sane  or  insane.  The  fifth 
paragraph  also  contained  a  number  of  conditions,  the  happening  of 
any  one  of  which  would  render  the  benefit  non-payable.  It  was  no 
doubt  proper,  in  making  proof  of  the  death  of  the  holder,  to  show 
he  did  not  come  to  his  death  by  reason  of  self-destruction,  or  by 
reason  of  doing  any  other  act  mentioned  in  the  conditions,  and  an- 
nexed to  the  certificate  of  membership.  Stating  the  disease  of 
which  the  holder  died  is  a  satisfactory  mode  of  excluding  the 
hypothesis  he  may  have  died  by  self-destruction,  or  that  he  had  been 
guilty  of  any  other  act  the  doing  of  which  would  annul  and  render 
void  the  certificate.  The  "  proofs  of  death  "  were  proper  evidence, 
although,  containing  as  they  did,  proof  of  the  disease  of  which  the 
holder  died,  and  it  was  not  error  in  the  trial  court  to  refuse  the  in- 
structions in  the  form  it  was  asked. 

The  principal  controversy  at  the  trial  seems  to  have  been  whether 
the  application  for  the  renewal  of  his  membership,  as  made  by  the 
deceased,  and  which  it  is  conceded  was  a  warranty,  was  &Llse  and 
fraudulent  In  the  proofe  it  was  stated  the  disease  of  which  the 
holder  of  the  certificate  died  was  pneumonia.  There  does  not  seem 
to  have  been  any  controversy,  he  died  of  some  disease  of  the  lungs. 
The  conflict  in  the  evidence  is  as  to  whether  he  had  disease  of  the 
lungs  or  other  disease  at  the  time  he  made  application  for  the  re- 
newal of  his  membership.  Had  the  court  been  asked  to  instruct 
the  jury  the  proofs  of  death  were  no  evidence  on  that  question,  no 
doubt  it  would  have  done  so.  But  that  was  not  what  the  court  was 
SBked  to  do. 

The  judgment  of  the  appellate  court  must  be  affirmed. 

Judgment  affirmed. 
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Appeal  from  the  AppeUcUe  Court  for  the  First  District ;  heard  in  that 
Court  on  writ  of  error  to  the  Circuit  Court  of  Cook  County, 


DANIEL  B.  BRANT  \ 

BENJAMIN  E.  GALLUP  et  al*  / 

Evidence  of  an  oral  agreement  as  to  keeping  premises  insored  is  not  admissible 
to  vary  terms  of  a  mortgage. 

Katnre  of  evidence  as  to  amount  involved,  motives,  proof  of  inducement. 

Relevancy  of  instructions. 

A  loan  agent's  opinion  expressed  as  to  his  dnty  in  keeping  mortgaged  property 
insured,  will  not  render  him  liable. 

A  party  is  not  entitled  to  damages  for  breach  of  contract  in  failing  to  insure 
where  he  had  notice  and  might  have  insured  himself  The  assumption  of 
such  duty  by  the  owner  releases  the  party  agreeing  to  insure.  Only  nomi- 
nal damages  are  recoverable  for  failure  to  insure  where  no  harm  resulted, 
and  no  recovery  can  be  had  after  five  years. 

Mr.  J.  Ltle  Ema,  /or  Appellant 

Messrs.  Paddock  &  Ai«dis  and  Mr.  Emery  A.  Storbs,  for  Appdlees. 

{Abstract  if  OjAnion.) 

Walker,  J. 
In  an  action  for  breach  of  an  agreement  to  keep  insured  a  build- 
ing of  the  insurable  value  of  $125,000,  which  was  burned,  and 
whereby  the  owner  lost  that  sum,  when  the  evidence  in  the  record 
showed  the  value  of  the  property,  it  was  held,  that  an  appeal  laid 
from  the  final  judgment  of  the  appellate  court,  affirming  a  judgment 
for  the  defendants  to  this  court. 

*  Opinion  filed  at  Ottawft,  Jannary  33. 1886.    From  Chicago  Legal  Newt. 
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In  an  action  to  recover  damages  from  the  breach  of  a  contract  to 
insure,  and  keep  insured,  a  theater  building  during  the  life  of  a 
mortgage,  given  on  the  same  by  the  owner,  the  appellate  court  af- 
firmed the  judgment  for  the  defendant&  On  application  by  the 
plaintiff  for  an  appeal,  a  motion  was  made  for  a  certificate  of  that 
court,  finding  the  amount  involved,  and  the  plaintiff,  in  support  of 
his  motion,  filed  his  affidayit,  stating  that  his  claim  was  for  $125,000 
for  the  breach  of  the  agreement  to  insure.  Held,  That  this  court 
might  look  to  such  affidavit  as  showing  the  amount  in  controversy, 
as  well  as  to  other  evidence  of  the  value  of  the  property  appearing 
in  the  record. 

Where  a  party's  letters  to  one,  not  a  party  to  the  suit,  are  given  in 
evidence  against  him,  to  disprove  the  existence  of  the  contract 
claimed  by  him,  he  may  show  the  circumstances  under  which  they 
were  written,  but  he  cannot  testify  generally  as  to  his  intentions  or 
purpose  in  writing  them,  and  thereby  avoid  their  effect  as  a  state- 
ment or  declaration  of  the  facts  contained  in  them. 

Although  some  of  the  instructions  given  may  be  irrelevant  to  the 
issues  involved,  and  others  may  not  be  precisely  accurate,  yet  if  they 
are  not  such  as  to  mislead  the  jury  to  the  injury  of  the  other  party, 
this  court  will  not  reverse  the  judgment. 

In  an  action  by  the  owner  of  a  building  burned,  against  certain 
loan  agents,  to  recover  damages  for  a  breach  of  a  contract  on  their 
part  to  insure  the  building,  his  mortgage  securing  the  loan  providing 
he  should  keep  the  property  insured,  the  court  instructed  the  jury 
that  any  unwritten  agreement  made  at  the  time  of  the  execution  of 
the  mortgage,  or  just  preceding,  between  the  owner  and  the  mort- 
gagee, or  the  owner  and  the  agents,  that  the  mortgagee  would  him- 
self keep  the  property  insured,  was  inconsistent  with  the  clause  in 
the  mortgage,  and  would  have  been  unavailable  as  a  defense  to  a 
suit  to  foreclose  the  mortgage,  and  that  no  benefit  could  accrue  to 
the  owner  from  such  pretended  agreement.  Edd,  That  the  matter 
stated  in  the  instruction,  except  the  last  clause,  was  wholly  foreign  to 
every  issue  in  the  case,  but  being  a  mere  abstract  proposition,  could 
not  have  misled  the  jury. 

Where  a  party  asked,  and  the  court  gave  twenty-five  instructions, 
some  of  them  lengthy,  and  some  in  whole  or  in  part  repetitions,  and 
others  irrelevant  and  obscure;  Held,  That  it  would  have  been  proper 
if  the  court  had  reconstructed  them,  so  as  to  free  them  from  redund- 
ancy and  verbiage,  and  all  foreign  matter,  and  reduced  them  to  a 
few  dear  and  perspicuous  legal  propositions  upon  which  the  case 
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turned.  Proper  practice  would  require  the  court  to  refuse  all  but 
one  instruction  when  they  repeat  the  same  proposition. 

Where  a  plaintiff  in  his  declaration  alleges  the  making  of  a  mort- 
gage by  him  to  secure  a  loan  with  an  insurance  clause,  as  induce- 
ment to  the  making  of  a  contract  with  the  agents  of  the  mortgagee 
to  insure  the  property,  such  inducement  must  be  proved  as  alleged. 

Where  a  party  gives  a  mortgage  for  a  loan,  containing  a  clause  re- 
quiring him  to  keep  the  buildings  insured,  the  assurance  of  the  loan 
agents  to  him  that  such  clause  required  the  mortgagee  or  the  loan 
agents,  as  the  agents  of  the  latter,  to  effect  the  insurance  for  him, 
will  not  constitute  a  contract  between  the  mortgagee  and  the  agents 
for  them  to  effect  the  insurance  ;  and  in  an  action  by  the  mortgagor, 
after  a  loss  by  fire,  against  the  agents  to  recover  for  a  breach,  an  al- 
leged contract  to  insure  for  the  plaintiff,  it  is  not  error  to  instruct 
the  jury  that  such  an  agreement  is  inconsistent  vnth  the  insurance 
clause  in  the  mortgage,  and  constituted  no  defense  to  a  foreclosure 
of  the  mortgage.    Such  instruction  is  simply  irrelevant. 

The  expression  of  an  opinion  by  one  of  two  loan  agents  effecting  a 
loan  on  mortgage  security,  as  to  the  meaning  of  an  insurance  clause 
^in  the  mortgage,  as  that  it  required  them  or  their  principal,  the 
mortgagee,  to  effect  an  insurance,  cannot  operate  to  render  such 
agents  liable  for  a  failure  to  insure  the  property.  That  can  be  done 
only  by  an  agreement  to  insure,  entered  mto  between  the  parties, 
understood  and  intended  by  them  to  be  binding. 

Where  a  party  gives  a  mortgage  to  secure  a  loan  in  which  he 
covenants  to  keep  the  property  insured,  a  verbal  cx>ntract  entered 
into  at  the  same  time  vnth  the  agents  effecting  the  loan,  to  keep  the 
property  insured  for  the  mortgagor,  is  not  inconsistent  with  the  in- 
surance clause  in  the  mortgage.  But  an  agreement  that  the  mort- 
gagee or  his  agents  vdll  perform  the  duty  imposed  by  the  covenant 
on  the  mortgagor,  would  be  inconsistent  with  the  covenant,  and  not 
binding.  A  mere  verbal  agreement  or  understanding  cannot  change 
or  abrogate  a  party's  covenant  by  deed. 

If  the  evidence  fails  to  establish  the  contract  declared  on,  the 
plaintiff  cannot  recover,  and  there  is  no  error  in  so  instructing  the 
jury. 

A  party  is  not  entiUed  to  recover  damages  for  a  breach  of  a  con- 
tract which  he  might  have  prevented,  after  knowledge  of  the  breach, 
vnth  time  and  opportunity  to  provide  against  the  same.  So,  if  a 
party  has  employed  another  to  effect  an  insurance  upon  his  property, 
and  has  notice  of  the  neglect  to  do  so  by  his  agent  in  ample  time 
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to  insure  himself,  and  neglects  to  do  so,  he  cannot  recover  for  a  loss 
he  may  sustain  for  such  neglect. 

If  a  party  employs  another  as  his  agent  to  procure  an  insurance 
upon  his  property,  and  the  latter  directs  an  insurance  agent  to  issue 
a  policy,  and  when  called  on  the  owner  pays  the  premium,  and 
maJces  no  objection  to  the  amount  of  the  insurance  ;  and  does  not 
order  a  further  insurance  for  a  greater  sum,  it  will  be  taken  that  the 
amount  his  agent  ordered  is  satisfactory  to  him,  and  he  cannot  re- 
cover of  his-  agent  for  a  &ilure  to  insure  him  in  a  sufficient  amount 

Where  one  employed  to  procure  an  insurance  on  the  property  of 
another  during  the  existence  of  a  mortgage  thereon,  fails  to  perform 
his  contract  for  certain  years,  and  the  owner  assumes  that  duty  him- 
self for  those  years,  he  will  absolve  the  other  party  from  his  duty 
under  the  contract,  and  waive  its  performance. 

Where  a  person  is  employed  to  insure  buildings  for  another  dur- 
ing the  time  a  mortgage  had  to  run,  being  five  years,  and  neglected 
to  do  so  for  a  given  year  in  which  no  loss  occurred,  an  action  lies 
for  the  breach,  but  no  more  than  nominal  damages  are  recoverable, 
as  no  actual  injury  is  sustained  by  such  breach. 

Where  a  party  agrees  with  the  owner  of  a  lot  to  keep  the  build- 
ings thereon  insured  for  five  years,  and  neglects  to  do  so,  no  recov- 
ery can  be  had  for  the  breach  after  five  years  have  elapsed. 
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UNITED  STATES  CIRCUIT  COURT  OF  LOUISIANA. 


TEUTONIA  mS.  CO.  v 

/ 

J 


BOYLSTON  MUTUAL  INS.  CO.* 


The  plaiDtiff  insured  cotton  on  the  steamer  C,  with  privilege  of  re- shipping 
.  from  places  on  the  Yazoo  River,  to  tributary  of  the  Mississippi  to  New  Or- 
leftns,  to  the  amount  of  $3,950;  also  on  the  steamer  P.  to  the  amount  of 
$1,100.  The  cotton  on  the  C.  was  all  transshipped  to  the  P.  at  Vicksburg, 
and  afterwards  the  latter  took  on  additional  cotton  at  another  point,  further 
insured  in  plaintiff  for  |1,225.  Plaintiif  had  a  reinsurance  contract  with 
defendant  on  the  excess  on  its  policies  on  cotton,  sugar,  molasses  and  cot- 

\  ton  seed,  ^'  on  the  excess  of  810,000  on  boats  from  places  on  the  Mississippi 
River,  but  said  excess  not  to  exceed  $5,000  by  any  one  boat.  On  their  ex- 
cess of  $5,000  on  boats  from  places  on  the  tributaries  of  the  Mississippi 
River,  but  said  excess  not  to  exceed  $15,000  by  any  one  boat." 

Held,  That  the  terms  of  the  reinsurance  contract  were  descriptive  of  the  boats 
rather  than  the  freight.  Ambiguous  language  must  be  construed  most 
strongly  against  the  insurer. 

Held,  That  the  reinsurer  was  liable  for  the  excess  of  $1,275. 

E.  M.  Hudson,  fijr  Plaintiff. 
O.  B.  Sans0m,  for  Defendanl. 

The  facts  are  sufficientlj  stated  in  the  syllabus. 

Pabdee,  J. 

The  question  at  issue  is  one  of  construction  of  the  written  clause 
in  the  policy,  whether  it  is  descriptiye  of  the  boats  or  of  the  freight ; 
whether  the  excess  for  reinsurance  was  to  be  determined  by  the 
places  the  boats  were  from,  or  by  the  places  the  freight  was  from. 
The  question  is  one  of  great  difficulty,  and,  however  decided,  the 
rule  adopted  would  lead  to  contingencies  eyidently  not  contem- 
plated by  the  partie&  From  the  language  of  the  clause  in  question, 
it  is  clear  that  the  defendant  limited  its  risk  to  $15,000  on  any  one 
boat ;  that  the  policy  was  intended  to  protect  plaintifiTs  risk  above 
$10,000  on  any  one  boat  on  the  Mississippi  Biver,  and  above  $5,000 
on  any  one  boat  on  the  tributaries  of  the  Mississippi ;  and  this  is 

*  DeoiAiou  rendered  April  10,  likM. 
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conceded  by  the  learned  counsel  for  defendant.  Now,  suppose  the 
case  of  a  boat  running  between  New  Orleans  and  Memphis.  At 
Memphis  she  takes  on  $10,000  freight  which  is  insured  by  plainti£ 
At  the  mouth  of  the  Yazoo  she  takes  on  $5,000  more  freight,  shipped 
from  Yazoo  City  with  priyilege  of  re-shipment,  and  also  insured  by 
plaintifil  The  plaintiff  has  then  $15,000  risk  on  one  boat  running  on 
the  Mississippi  The  contract  in  question  was  intended  to  reinsure 
all  in  excess  of  $10,000.  To  accomplish  this  intent  of  the  parties  the 
clause  in  question  must  be  construed  as  descriptive  of  the  boats  car- 
rying the  freight,  and  not  of  the  freight,  for  if  we  construe  it  as 
descriptive  of  freight,  then  the  plaintiff  has  a  risk  of  over  $10,000  on 
one  boat  on  the  Mississippi  and  no  reinsurance,  because  only  $10,000 
is  from  places  on  the  Mississippi,  and  only  $5,000  is  from  places  on 
the  tributaries  of  the  Mississippi,  and  this  is  in  conflict  with  the 
conceded  intent  of  the  parties.  On  the  other  hand,  if  we  construe 
the  contract  as  descriptive  of  the  boats,  then  we  have  a  case  where 
the  risk  is  determined,  not  by  the  route  over  which  the  goods 
are  to  be  transported,  which  is  the  ordinary  consideration,  but  by 
the  fact  as  to  where  the  boat  had  made  her  voyage  before  the  risk 
wa6  assumed. 

The  contention  of  the  defendant  with  regard  to  the  proper  con- 
struction, as  most  clearly  and  concisely  stated  by  the  counsel,  is 
that  the  words  *'  on  boats  from  places  on  the  tributaries  of  the  Mis- 
siiBsippi  Eiver  "  must  be  construed  with  reference  to  the  principal 
purpose  of  the  contract,  which  is  the  insurance  on  cotton,  etc.,  from 
points  and  places  on  the  Mississippi  River  and  its  tributaries  to  New 
Orleans.  There  is  no  doubt  the  details  of  the  contract  should  be 
construed  with  reference  fco  the  main  purpose  of  the  contract,  but 
this  concession  does  not  relieve  us  of  the  difficulty  in  this  case.  Of 
course,  the  purpose  of  the  contract  is  the  insurance  of  cotton,  etc.,  in 
transit,  and  to  reach  it  intelligently  four  things  have  to  be  provided 
for:  (1)  The  territorial  limit  of  the  proposed  risk  ;  (2)  the  character 
and  kind  of  property  to  be  risked  ;  (3)  the  character  and  kind  of 
transportation  to  be  employed,  and  (4)  the  amount  of  risk  to  be  as- 
sumed. These  things  are  provided  for  in  this  policy  in  order,  to 
wit,  from  points  and  places  on  the  Mississippi  River  and  its  tribu- 
taries, on  cotton,  sugar,  molasses  and  cotton  seed,  transported  on 
boats  from  places  on  the  Mississippi  River,  and  on  boats  from  places 
on  the  tributaries  of  the  Mississippi  River,  and  in  the  one  case  on 
the  excess  of  the  $10,000,  and  in  the  other  on  the  excess  of  $5,000. 
The  construction  claimed  by  the  defendant  would  ignore  all  differ- 
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ences  between  the  character  and  kind  of  boats  plying  on  the  Mis- 
sissippi  Biyer  and  of  the  boats  plying  on  the  tribataries,  while  the 
contract  makes  the  two  classes  and  provides  different  responsibili- 
ties for  each  class.  The  construction  claimed  would  be  the  plain 
letter  of  the  clause  in  oontroyersy,  if  we  should  strike  out  where 
they  occur  the  words  *'on  boats,"  for  it  would  read  in  this  case 
"  on  their  excess  of  $5,000  from  places  on  the  tributaries  of  the 
Mississippi  Biver."  The  rules  of  construction  will  not  allow  us  to 
strike  out  these  words,  but  do  require  us  to  give  meaning  and  force 
to  them  if  possible.  If  we  take  the  words  of  the  contract  as  the 
parties  have  left  them,  and  in  the  connection  that  they  have  used 
them,  it  would  seem  to  be  more  in  consonance  with  the  real  intent 
of  the  parties  and  with  the  rules  of  construction  of  such  contracts, 
to  construe  them  as  descriptive  of  boats  rather  than  as  descriptive 
of  freight 

Ambiguous  language  in  an  insurance  policy  should  be  construed 
against  the  insurer.  See  May,  In&,  §§  174-176,  and  Wood,  Ins.,  140, 
et  seq.  This  construction  is  in  accord  with  the  only  adjudged  case 
cited  in  argument.  See  Phoenix  Ins.  Co.  vs.  Cochran,  51  Pa.  Si, 
143.  The  insurance  in  that  case  was  on  two  policies  of  same  date 
for  $5,000,  each  for  one  year,  on  oil  in  bulk  or  barrels,  on  board  the 
good  barges  trading  as  to  one  policy,  between  the  wells  on  Oil 
Creek,  Allegheny  lUver,  and  Pittsburgh,  as  to  the  other  between 
Oil  City  and  Pittsburgh  ;  the  wells  on  Oil  Creek  are  above  Oil  City, 
which  is  at  the  mouth  of  Oil  Creek  ;  and  the  court  held  that  these 
points  were  descriptive  of  the  barges  and  not  the  freight,  and  that 
whenever  the  oil  was  taken  on  or  delivered  between  these  points  it 
was  within  the  policies  if  the  barges  were  trading  between  these 
point&  This  construction  is  also  in  accord  with  what,  from  well- 
known  facte,  would  seem  to  be  the  motive  of  the  parties  in  discrim- 
inating as  to  the  amount  of  reinsurance  against  the  tributaries 
and  in  favor  of  the  Mississippi,  because  it  is  well  known  that  in  qual- 
ity of  boats  and  in  dangers  of  navigation  the  difference  is  largely  in 
favor  of  the  MissisippL  In  deference  to  the  very  clear,  earnest  and 
forcible  manner  in  which  counsel  for  defendant  has  presented  his 
case,  I  have  most  carefully  considered  the  question  presented,  and 
while  I  am  not  free  from  doubt,  I  cannnot  avoid  the  conclusion  that 
the  clause  in  the  policy  in  suit  is  descriptive  of  the  boats  and  not 
entirely  of  the  freight  Beaching  this  conclusion,  under  the  agreed 
state  of  facts,  judgment  must  go  for  the  plaintiff  for  $1,275  and  costs; 
and  it  is  so  ordered. 
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SUPREME  COURT  OF  VERMONT. 
Febbuabt  Tebm,  1884. 


A.  P.  CHILDS. 

MnjiVTTJiE  MUT.  M.  A  P.  INS.  CO.* 

The  supreme  court  will  not  reverse  or  revise  a  former  decision  in  the  same 
cause,  with  the  same  facts  * 

The  plaintiff  and  defendant  having  had  a  controversy  as  to  what  was  due  the 
former,  he  wrote  to  tbe  latter  to  send  him  "  such  an  amount  as  you  feel 
inclined,  which  shall  be  accepted  in  ftiU  satisfMtion  of  my  claims.'*  The 
defendant  sent  in  response  f268.31,  which  was  retained  by  the  plaintiff. 

Held,  That  it  was  an  accord  and  satisfaction. 

The  plaintiff  was  an  insurance  asent  for  the  defendant  company.  A  fire  loss 
having  occurred  on  one  of  tne  policies  which  he  had  issued,  he  a4justed 
and  paid  it,  without  any  obligation  to  do  so,  and  without  any  knowledge 
or  authority  or  ratification  of  the  defendant.  Afterwards,  on  receipt  of 
what  he  had  paid,  the  plaintiff  surrendered  the  policy  duly  receipted  to 
the  company,  claiming  no  interest.    Heldy  A  full  discharge  of  interest. 

ABBumpsU.  Plea,  the  general  issue.  Trial  by  jury,  December 
term,  1888,  Veazey,  J.,  presiding.  Verdict  ordered  for  the  de- 
fendant 

Batchkldbb  &  Bates,  for  the  Plaintiff. 

There  was  not  an  accord  and  satisfaction.  Preston  vs.  Grant, 
84  Vt.,  203  ;  Blair  vs.  Ward,  69  N.  Y.,  116  ;  Bolton  vs.  Hillersden, 
1  Ld.  Eaym.,  224  ;  Her.  Est,  341,  346  ;  Bliss  ys.  Stewart,  65  N.  Y., 
444  ;  Jewett  vs.  Miller,  10  N.  Y.,  403  ;  Brown  va  Bowen,  30  N.  Y., 
514 ;  Payne  vs.  Bninham,  62  N.  Y.,  69.  The  plaintiff  was  entitled 
to  the   interest      Spencer    vs.  Williams,    2  Vt,  209  ;    Seely  vs. 

*  From  Adnuico  8h««l8  of  65  Vt,  tttp. 
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Spencer,  5  Vt,  384  ;  Wright  m  Allen,  4  Vt.,  672  ;  Shaw  vs.  Clark, 
6  Vt,  607 ;  Wheeler  vs.  Wheeler,  11  Vt,  60  ;  McDaniels  vs.  Lap- 
ham,  31  Vt,  222  ;  Goodwin  vb.  FoUett,  25  Vt,  386  ;  Willey  vb. 
Warden,  27  Vt,  665. 

Cahoon  &  Hoffman,  for  the  Defendant 

Every  question  in  this  case  was  passed  upon  by  the  court  at  the 
general  term,  1882.  The  court  will  not  revise  its  former  decisions, 
with  the  same  facts.  Stacy  vs.  Vt  Cen.  B.  B.  Co.,  32  Vt,  561 ; 
Baker  vs.  Belknap,  39  Vt,  168 ;  Bob.  Dig.,  p.  360 ;  Herrick  vs. 
Belknap,  27  Vt,  673  ;  Boss  vs.  Bank,  1  Aik.,  43  ;  Dana  vs.  Nelson, 
1  Aik.,  253.  The  receipt  of  the  money  and  the  surrender  of  the 
policy  constitute  a  full  discharge  of  interest.  Ellsworth  vs.  Fogg, 
36  Vt.,  366  ;  Draper  vs.  Hitt,  439  ;  Bob.  Dig.,  p  623. 

Taft,  J. 

This  case  shows  that  a  controversy  arose  as  to  a  claim  of  the 
plaintiff,  for  money  paid  upon  the  cancellation  of  poHces  in  the 
defendant  company.  The  parties  disagreed  as  to  the  amount  due 
the  plaintiff.  The  plaintiff  wrote  the  defendant  to  send  him  "  such 
an  amount  as  you  feel  mdined,  which  shall  be  accepted  in  full  satis- 
&ction  of  my  claims  for  returned  premiums  against  your  company." 
The  defendants  sent  in  response  ilie  sum  of  $268.31,  and  this  sum 
was  retained  by  the  plaintiff.  This  claim  is  precisely  the  one  made 
at  the  former  trial  in  this  cause  at  the  December  term,  1881.  Ex- 
ceptions taken  at  that  trial  were  heard  at  the  general  term  of  this 
court  in  1882.  It  was  then  held  that  the  correspondence  disclosed 
an  accord  and  satisfaction.  The  facts  shown  upon  this  trial  were 
precisely  those  contained  in  the  former  bill  of  exceptions.  This 
court  will  not  reverse  or  revise  a  former  decision  in  the  same  cause. 
Stacy  vs.  Vt  Cen.  R  B.  Co.,  32  Vt,  651 ;  Sturges  vs.  Knapp,  36  Vt  , 
439.  The  plaintiff  at  the  trial  below  presented  a  claim  that  he  did 
not  make  upon  the  former  trial  In  the  year  1880,  he  paid  a  loss 
imder  a  policy  issued  by  the  defendant ;  the  loss  had  been  properly 
adjusted  at  the  sum  of  $1,831.  The  plaintiff  had  no  authority  from 
the  defendant  to  make  the  payment ;  he  was  under  no  obligation  to 
make  it;  it  was  made  without  the  knowledge  or  consent  of  the 
defendant  The  defendant  when  informed  of  the  payment  made  no 
objection  thereto.  The  money  was  not  paid  at  the  defendant's 
request,  express  or  impUed  ;  and  there  was  no  subsequent  ratifica- 
tion of  the  payment    The  most  &Lvorable  construction  that  the 
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plftiTifa'ff  could  ask  to  have  put  upon  his  acts,  is  to  be  held  the  equita- 
ble assignee  of  the  claim  evidenced  by  the  policy  and  the  adjust- 
ment of  the  loss  imder  it  He  could  not,  by  simply  paying  the 
claim,  maJke  the  defendant  his  debtor  against  its  wilL  The  plaintiff 
so  being  the  owner  of  the  policy  and  the  claim  under  it,  surrendered 
it  to  the  defendant,  duly  receipted,  receiving  the  amount  he  paid, 
and  claiming  no  interest.  He  now  insists  upon  a  recoyery  of  the 
interest  from  the  time  he  paid  the  claim  until  the  accoimt  was  paid 
him  by  the  defendant.  Admitting  that  he  was  entitled  to  interest, 
we  thmk  the  case  within  the  principle  laid  down  in  Ellsworth  vs. 
Fogg,  36  Vi,  365  ;  and  Draper  vs.  Hitt,  43  Vi,  439.  The  receipt  of 
the  money  and  surrender  of  the  policy  should  be  held  a  full  dis- 
charge of  the  daim. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


234  JSeport  of  Decisiona.  [March, 


SUPREME  COUBT  OF  KANSAS. 


STATE  OP   KANSAS,  ex  bkl.,1 

VIGILANT  ma  CO. 

A  contract  by  which  one  party  promiseB  to  make  a  certain  payment  upon  the 
loss  or  destraction  of  something  which  the  other  party  owns  or  has  an  in- 
terest in,  is  a  contract  of  insurance. 

That  the  promlBor  is  a  corporation ;  that  its  promise  is  only  to  those  who  be- 
come members  of  the  corporation,  and  that  it  has  no  accumulated  funds 
out  of  which  to  make  good  its  promise,  but  relies  therefor  exclusively  upon 
assessments  made  upon  its  members,  do  not  change  the  character  of  tbe 
contract. 

The  State  has  the  right  to  say  who  may  engage  in  the  business  of  insurance, 
and  upon  what  terms,  and  mav  proceed  by  civil  action  in  quo  warranto 
against  any  corporation  created  under  the  laws  of  the  State,  which,  without 
authority,  assumes  to  carry  on  the  business  of  insurance. 

Bbbwku,  J. 

This  is  an  original  action  in  quo  warranto,  brought  in  this  court 
in  the  name  of  the  State,  on  the  relation  of  the  attorney-general, 
charging  that  the  defendants  are  unlawfully  carrying  on  the  business 
of  insurance  in  this  State.  It  alleges  that  the  individual  defendants 
are  assuming  to  act  as  the  ofScers  of  their  co-defendant,  ''The  Vig- 
ilant Insurance  Company." 

The  defendants  have  appeared  and  answered,  and  the  case  has 
been  submitted  to  us  upon  an  agreed  statement  of  facts.  It  is  ad- 
mitted that  the  Vigilant  Insurance  Company  has  been  incorporated 
under  the  laws  of  the  State  ;  that  the  individual  defendants  are  its 
officers  ;  and  that  they  are  transacting  business  within  the  limits  of 
the  State.  It  is  also  agreed  that  they  have  not  complied,  or  at- 
tempted to  comply,  vnth  the  requirements  of  the  insurance  law  of 
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the  State.  (Compiled  Laws,  1879,  chapter  50a.)  Indeed,  the  con- 
tention of  the  defendants  is,  that  the  business  which  they  are  cany- 
ing  on  is  not  strictly  an  insurance  business,  and  that  therefore  they 
are  not  within  the  purview  or  subject  to  the  requirements  of  that 
statute.  So  that  the  only  question  for  our  determination  is,  whether 
the  business  which  defendants  are  carrying  on  is  the  business  of  in- 
surance, and  covered  by  the  provisions  of  that  statute.  It  is  also 
agreed  that  the  character  of  the  business  which  defendants  are  car- 
rying on  is  disclosed  by  the  cards,  circulars  and  prospectuses  issued 
by  the  Vigilant  Insurance  Company,  and  made  a  part  of  the  agreed 
statement 

The  name  of  the  corporation  is  the  Vigilant  Insurance  Company. 
The  name,  of  course,  may  not  be  conclusive,  but  it  indicates  the 
thought  and  intent  of  the  incorporators.  The  purposes  of  the  in- 
corporation, as  disclosed  by  the  charter,  are  as  follows  :  "  That  the 
purposes  for  which  this  corporation  is  formed  is  to  afiford  mutual 
indemnity  and  protection  to  its  members,  viz. :  indemnity  in  case  of 
loss  by  accidents,  death,  and  theft  of  horses,  mules,  jacks  and  jennies 
used  for  private  purposes  only,  said  indemnity  being  secured  by  the 
collections  and  disbursements  of  assessments  pro  rata,  the  expenses 
of  doing  business  between  the  members  to  be  met  by  admission  fees 
and  semi-annual  dues.  The  organization  being  in  one  sense  a  de- 
tective association  for  the  protection  of  its  own  members  against 
horse  thieves."  And  if  we  examine  the  cards,  circulars,  etc.,  we  find 
this  :  The  corporation  proposes  to  "  indenmify  its  members  for  loss 
or  damage  by  accidents,  death,  and  theft,  of  animals  belonging  to 
members."  It  says,  it  is  true,  in  one  of  its  circulars,  that  it  does  not 
sell  insurance  and  does  not  receive  premiums  for  insurance,  but  nev- 
ertheless its  single  unmistakable  business  is  that  of  contracting  for 
indemnity  for  lo6&  Its  method  is  this  :  Each  member  pays  a  mem- 
bership fee  and  annual  dues.  This  is  for  the  purpose  of  keeping  up 
the  organization,  paying  ofiScers'  salaries,  etc.  Then  for  losses,  as- 
sessments are  made  upon  the  members;  and  only  members  can 
share  in  the  benefits  of  the  corporation.  There  is  no  accumulated 
fund  out  of  which  to  pay  losses,  but  reliance  is  wholly  upon  the  as- 
sessments. But  this  IB  insurance :  it  is  contracting  for  indemnity 
It  matters  not  how  the  funds  for  the  payment  of  losses  are  secured. 
So  long  as  the  contract  is  such  that  in  case  of  loss  the  promisee  is 
entitled  to  claim  compensation  for  the  loss,  it  is  a  contract  of  indem- 
nity. In  the  case  of  Commissioner  vs.  Wetherbee,  105  Mass.,  149, 
the  supreme  court  of  that  State  thus  defines  insurance :  — 
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"  A  contract  by  which  one  party  promises  to  make  a  certain  pay- 
ment upon  the  destruction  or  injury  of  something  in  which  the  other 
party  has  an  interest,  is  a  contract  for  insurance,  whateTer  may  be 
the  terms  of  payment  of  the  consideration,  or  the  mode  of  estimating 
or  securing  payment  of  the  sum  to  be  insured  in  case  of  loss." 

Burrill,  in  his  Law  Dictionary,  volume  2,  page  87,  gives  this  defini- 
tion :  "A  contract  whereby,  for  a  stipulated  consideration,  one  party 
undertakes  to  indemnify  the  other  against  certain  riskB."  And  so 
nm  the  text-books  and  authorities  generally.  Stat-e  vs.  Bankers' 
Association,  23  Kas.,  499 ;  Bolton  vs.  Bolton,  73  Me.,  299.  Tested 
by  these  authorities,  there  can  be  no  question  but  that  the  contracts 
of  the  Vigilant  Insurance  Company  are  contracts  for  insurance.  It 
is  a  co-operative  insurance  company,  organized  substantially  upon 
the  same  basis  as  many  life  companies.  Being  such,  it  is  covered  by 
the  insurance  law. 

As  to  life  insurance  companies  organized  on  the  co-operative  plan, 
they  are  expressly  exempted  from  the  provisions  of  that  act  Lawa 
1871,  page  284,  sec.  78  ;  State  vs.  Bankers'  Association,  supra.  Aa 
to  all  other  insurance  companies,  they  are  within  its  terms.  Com- 
piled laws  of  1879,  draper  50,  sees.  23,  25  and  31. 

Of  course,  attempting  to  carry  on  the  business  of  insurance  in  de- 
fiance of  the  laws  of  the  State,  the  defendants  are  liable  to  this  ac- 
tion. Code  Civil  Procedure,  sec.  653,  paragraph  4.  Of  the  power  of 
the  State  to  control  matters  of  this  kind  there  can  be  no  doubt,  and 
whether  the  pohcy  it  pursues  be  wise  or  not,  is  a  matter  the  courta 
may  not  inquire  into. 

Judgment  will  be  entered  in  behalf  of  the  State,  as  prayed  for. 
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LOWER  COURT  DECISIONS. 


BURDEN  OF  PROOF  IN  CASE  OF  ALLEGED  SUtCIDE. 


Court  of  Ajypenh  for  the  Parish  of  Orleans,  Loxddana. 


MES.  ANNA  BOIS. 

r«. 

MASSACHUSETTS  MUTUAL  LIFE  INS.  CO. 

T^ere  the  pArson  whose  life  is  insured  has  occasioned  the  discharge  of  the 
pistol  which  killed  him,  the  burden  of  proof  is  on  the  beneficiary  to  show 
that  the  discharge  of  the  pistol  was  accidental.  The  same  presumption, 
that  men  contemplate  the  natural  consequences  of  their  acts,  applies  to 
policies  of  insurance  as  well  as  to  civil  and  criminal  matters. 

Braughn,  Buck  &  Dinslespiel,  for  Plaintiffs, 
Mebbick,  Fobteb  &  Merbick,  for  Defendant, 

In  this  case,  an  attempt  was  made  to  show  that  the  deceased  was 
cheerful  in  the  morning  when  he  went  into  the  parlor  where  the  dis- 
charge of  his  pistol  was  heard,  and  that  the  day  was  pleasant,  and 
that  he  spoke  cheerfully  with  neighbors,  etc. 

MoGloin,  J. 
This  is  a  suit  upon  a  policy  of  life  insurance.  The  policy  con- 
tained, among  other  clauses,  one  which  rendered  it  void  in  case  the 
party  insured  should  "  die  by  his  or  her  own  hand,  whether  sane  or  in- 
sane." The  judgment  below  was  in  favor  of  the  defendant  company. 
The  argument  on  both%  sides  has  been  elaborate  and  able,  and  cover- 
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ing  many  points.  We,  however,  have  not  considered  it  necessary  to 
pass  upon  any  question  except  the  one  whether  the  party  insured 
has  committed  suicide,  or  whether  his  death  was  the  result  of  an 
accident 

It  seems  now  well  settled  that,  under  a  clause  such  as  the  one 
referred  to  as  being  contained  in  this  policy,  the  contract  is  avoided, 
if  the  deceased  has  killed  himself,  even  if  though  drawn  by  insanity 
to  the  performance  of  the  deed.  Bigelow  v&  Berkshire  Life  Ins. 
Co.,  93  U.  S.,  284  ;  Pierce  vs.  Travelers  Life  Ins.  Co.,  34  Wis.,  389  ; 
De  Gorgoza  vs.  Knickerbocker  life  Ins.  Co.,  65  N.  T.,  237  ;  Chap- 
man vs.  Republic  life  Ins.  Co.,  6  Bissel,  288. 

Nor  have  we  been  satisfied  from  the  e*vidence  that,  at  the  time 
when  death  came  upon  the  insured  in  this  case,  he  was  laboring 
under  the  effects  of  insanity.  In  fact,  we  have  not  understood 
appellant  as  contending  in  any  particular  manner  for  the  theory  of 
insanity,  but  rather  her  contention  has  been  that  the  death  was 
accidental,  or,  at  all  events,  that  proof  has  not  been  adduced  suiE- 
dent  to  show  that  it  was  intentional 

Whatever  be  the  law  with  regard  to  the  burden  of  proof  upon 
an  issue  such  as  this,  one  thing  is  certain,  and  that  is,  that  the 
fact  of  intentional  self-murder  is  not  beyond  the  pale  of  all  proof. 
Neither  are  we  aware  of  any  law  or  precedent  which  excludes 
such  issue  from  the  domain  of  circumstantial  evidence.  Indeed,  it 
would  be  strange  to  find  in  a  controversy  such  as  this  a  higher  and 
more  difficult  character  of  evidence  demanded  than  has  been  con- 
sidered sufficient  from  time  immemorial,  in  cases  where  persons 
accused  of  capital  offenses  are  on  trial  for  their  lives. 

It  is  proven  in  this  case  that  the  insured,  being  in  the  parlor  of 
his  house  alone,  and  at  about  two  o'clock  in  the  day,  came  to  his 
death  as  the  result  of  a  pistol-shot  wound  ;  that  said  wound  was  in 
the  mouth,  the  ball  having  entered  ''  the  upper  portion  and  went 
through  (the)  hard  palate."  Now,  for  a  ball  to  have  thus  entered 
into  the  upper  portion  (hereof  into  the  hard  palate,  which  is  behind 
the  lip,  and  gum  and  teeth,  it  is  evident  that  the  following  actions 
must  have  been  performed  : — 

Isi  That  the  deceased  should  have  opened  wide  his  mouth. 

2d.  That  he  should  have  placed  the  muzzle  of  the  pistol  within 
the  mouth,  or  at  least  have  pointed  it  towards  the  roof  of  his 
mouth  thus  opened  wide. 

3d.  That  with  mouth  thus  opened,  and  pistol  thus  pointed,  he  had 
discharged  the  weapon. 
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Now,  had  respectable  parties  been  eye-witnesses  to  these  cir- 
cumstances and  sworn  to  them  in  this  case,  what  could  the  court 
a  quo,  or  this  court,  do  but  pronounce  the  act  one  of  self-killing? 

It  is  indeed  possible  that  a  man  might  have  thus  opened  his 
mouth,  and  thrust  therein  a  cocked  pistol,  not  intending  actually  or 
contemplating  the  discharge  which  followed ;  but  the  probabilities 
are  all  the  other  way,  and  so  it  would  be  just  as  reasonable  to  ask 
for  the  acquittal  of  a  man  on  the  plea  of  accidental  homicide  ^ho 
had  thrust  a  loaded  and  cocked  pistol  into  the  face  of  another  and 
fired,  producing  death,  as  it  would  be  in  this  case  for  the  court  to 
OTer-ride  the  probabilities,  and  decide  the  same  upon  the  very 
weakest  of  possibilities 

We  have  supposed  the  facts  established  by  the  testimony  of  eye- 
witnesses ;  but  the  nature  and  location  of  the  wound  in  this  case 
speaks  for  itself  more  positively  even  than  the  words  of  spectators 
could  do  ;  for  it  would  be  a  miracle  to  produce  that  wound  except 
under  the  circumstances  already  detailed. 

We  have  examined  the  case  of  Philips  v^.  Louisiana  Equitable  life 
Ins.  Co.,  26  La.  Ann.  404;  and  we  do  not  find  ourselves  precluded 
thereby  from  rendering  the  decree  in  this  case  which  our  con- 
sciences and  judgments  declare  should  be  entered.  In  this  instance, 
the  shooting  was  done  in  the  light  of  day,  and  no  secret  assassin  has 
been  suspected,  or  can  be  imagined  with  any  showing  of  reason.  In 
that  case  the  opinion  does  not  dedare  that  the  &tal  baU  entered 
the  upper  portion  of  the  mouth — ^the  hard  palate — as  is  shown  in  this, 
and  necessitating  the  wide  opening  of  the  mouth.  Indeed,  it  would 
be  quite  an  impossible  effort  on  our  part  to  convince  ourselves  that 
a  man  could  possibly  sleep  with  mouth  so  extended  as  to  permit  a 
ball  to  enter  therein  and  pierce  the  very  roo^  as  occurred  in  this 
case.  The  judge  a  quo  found  for  the  defendants,  and  we  consider 
his  ruling  correct. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment 
appealed  from  as  amended  or  affected  by  the  consent  filed  March 
9th,  1884,  authorizing  plaintiff  to  receive  the  sum  deposited  by  de- 
fendant in  the  lower  court,  be  affirmed,  and  plaintiff  pay  the  costs  of 
this  appeal" 

Henbt  B.  Kellt,  J.,  concurring. 

The  character  of  the  wound  which  caused  the  death  of  the 
pazty  insured,  and  its  location  in  the  upper  part  of  the  interior  of 
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the  month  as  shown  by  the  testimony,  appear  to  my  mind  to  be  con- 
sistent with  no  other  hypothesis  than  that  the  insured  died  by  his 
own  hand,  and  not  accidentally,  but  designedly.  I  concur  generally 
in  the  views  expressed  by  my  learned  associate,  and  in  the  opinion 
that  the  judgment  appealed  from  should  be  affirmed. 
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DIVIDENDS. 

§  60.  Life.— CiVcMZar  as  Emdenoe. — Controlled  hy  Charter. — 
A  circular  of  the  company,  referring  to  diyidends  as  having  been 
declared,  when  in  fact  there  was  no  evidence  or  other  claim  that 
such  was  actually  the  case  in  respect  to  this  policy,  it  was  not 
evidence  of  such  dividends  in  the  case  of  this  policy.  Where 
dividends,  under  the  charter  and  by-laws  were  regulated  by  the 
directors,  the  policy  was  only  entitled  to  such  dividends  as  had 
been  declared  on  it 

CtrnttnerUal  Life  Ina,  Co,  v$.  HamiUon, 
Bep'd  Jonrl,  p.  >  S.  0. 
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EVTDENOE, 

§  61,  Life.-  Effed  of  Demurrer.--Harmless  Error.— The  effect 
of  a  demurrer  against  the  evidence  is  to  concede  as  true  all  facts 
against  which  there  is  any  evidence,  and  to  exclude  the  evidence 
of  the  party  demurring,  and  if  on  such  evidence  a  jury  might 
rightfully  find  against  the  party  demurring,  the  demurrer  should 
be  overruled,  A  court  may  look  beyond  the  demurrer  to  the  ev- 
idence and  inquire  into  defects  in  the  declaration.  A  party  de- 
murring to  evidence  is  not  precluded  from  afterwards  presenting 
on  appeal  questions  properly  reserved,  arising  on  the  pleadings. 

"Walcott  vs.  Ins.  Co.,  81  Ind.,  801  ;  Raddiff  vs.  Radford,  96  Ind.,  482  ; 
iRuddell  vs.  Tjner,  87  Ind.,  529;  Adams'  Assignee  vs.  State,  87  Ind.,  673  ; 
Fritz  vs.  Clark,  80  Ind.,  591 ;  Hagenbnck  et  al.  vs.  McCloskey,  31  Ind., 
577 ;  Nordyke  and  Marmon  Co.  vs.  Van  Sant,  4  Ind.  Law  Mag.,  165  ; 
Trimble  et  al.  vs.  Pollock,  77  Ind.,  576;  Ruff  et  al.  vs.  Ruff,  85  Ind.,  431 ; 
Ohio  etc.  R.  W.  Co.  vs.  CoUam,  73  Ind.,  261 ;  Indianapolis  etc.  R  R.  Co. 
vs.  McLin,  82  Ind.,  435;  Miller,  Trustee,  vs.  Porter,  71  Ind.,  521 ;  Lindley 
vs.  Kelly,  42  Ind.,  294 ;  Kansas  Pacific  R.  W.  Co.  vs.  Couse,  37  Kan., 
571  ;  Wright,  Ad'mr.,  vs.  Julian,  et  al.,  4  Ind.  Law  Mag.,  35  ;  L.  S.  &  M. 
S.  R.  W.  Co.  vs.  Foster,  3  Ind.  Law  Mag.,  196. 

A  hannless  error  cannot  be  complained  of  on  appeal 

Johnson  vs.  Ramsay,  91  Ind.,  89  ;  Busk,  Pr.,  284  ;  1  Work's  Pr.,  sea 
528  ;  McComas  vs.  Haas,  93  Ind.,  276  ;  The  State  etc.  vs.  Julian,  93  Ind., 
292,  and  the  cases  there  cited.  Bartlette  vs.  Pittsburgh  etc.  R  W.  Co.,  94 
Ind.,  281 ;  Louisville  etc.  R.  W.  Co.  vs.  Davis,  94  Ind.,  601. 

McLean  vs.  Equitable  Life  Ass'e  Society, 
Bep'd  Jonr'l,  p.  269.  Ihi>.  S.  0. 

FRAUD. 

§  62.  Life. — Compromise  of  Claim  by  Agent  is  Vitiated  by. — 
The  agent  represented  to  the  executor  claiming  the  proceeds  of 
a  life  policy,  that  it  was  worthless  ;  that  he  had  obtained  suffi* 
cient  evidence  to  defeat  the  claim,  and  finally  induced  the  exec- 
utor, who  was  in  great  distress  and  financial  trouble  at  the  time, 
to  compromise  the  claim.  Hddf  That  where  such  a  compromise 
was  secured  by  false  and  fraudulent  representations  to  an  old 
man  whose  faculties  were  impaired  by  trouble,  the  balance  of 
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the  claim  may  be  recovered,  the  settlement  was  vitiated  by  the 
fraud. 

McLean  vi.  EquUable  Li/e  A$8*e  Society, 

-161. 

LIMITATION. 

§  63.  Fire. — In  case  of  Liability  to  Assessment  in  Mutua 
Company, — It  is  an  established  rule  that  the  statute  of  limita- 
tions is  no  bai  to  an  action  brought  within  six  years  of  the 
date  when  the  claim  became  suable.  Where  the  liability  of  the 
member  of  a  mutual  insurance  company  is  to  pay,  after  assess- 
ment and  notice,  his  proportion  of  losses  and  expenses  occurring 
during  his  membership,  the  right  of  action  against  him  does  not 
accrue  till  after  assessment  and  notice.  If  suit  be  brought 
within  six  years  after  the  assessment  and  notice,  though  more 
than  six  years  aft*er  termination  of  the  membership,  the  statute 
will  not  bar. 

Scovil  V8.  Thayer,  105  U.  S.,  143  ;  Howland  vs,  Cuykendall,  40  Barb. 
320  ;  Slater  Ts.  Mntnal  Fire  Ins.  Co.,  lOJlhode  Island,  42  ;  Bigelow  et  al.  vs. 
libbj,  117  Mass.,  859  ;  Hope  Mutual  Life  Ins.  Co.  vs.  Weed,  28  Conn., 
51 ;  Girjtrd  Bank  vs.  Bank,  39  Pa.  St,  92;  |Finkbome's  Appeal,  86  Pa.  St., 
366L  Distinguishing  and  excepting  to  Laforge  vs.  Jayne,  9  Pa.  St.,  412  ; 
Pittsburgh  &  Connellsville  Bailroad  Co:  vs.  Beyers,  32  id.,  22  ;  Morrison *s 
Adm'r  vs.  Mullen,  34  id.,  12  ;  and  Codman  vs.  Rogers,  10  Pick.,  112. 

Smith  V8,  Mercer  Go,  Mut.  F,  Ins,  Co, 

Bep'd  Jourl,  p.  803.  Pa.  S.  C. 

MUTUAL  COMPANIES. 

§  64.  Fire. — Construction  of  Ohio  Statvte  as  to  Organization 
and  Assessments.— Ohio  Kevised  Statutes,  sections  3,686,  8,687, 
3,688,  3,689,  3,690,  authorize  the  formation  of  corporations  to  in- 
sure its  members  against  loss  by  fire  or  other  casualties,  and 
empowers  them  to  make  and  enforce  among  their  members  con- 
tracts of  indemnity,  by  which  those  entering  therein  shall  agree 
to  be  assessed  specifically  from  time  to  time,  as  may  be  neces- 
sary to  pay  losses  which  occur  to  its  members,  and  also  to  pay 
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incidental  expenses  in  the  management  of  the  business.  Such 
members  are  liable  to  be  specifically  asssessed,  from  time  to 
time,  to  pay  losses  which  occur  while  thej  are  such,  but  no  mem- 
ber is  liable  to  such  assessment  to  pay  losses  occurring  before  he 
became  a  member,  or  which  may  occur  after  he  ceases  to  be  a 
member.  These  sections  do  not  authorize  a  contract  with  mem- 
bers, by  which  they,  upon  advance  payment  of  an  agreed  annual 
deposit  during  the  life  of  their  policy,  shall  be  exempted  from 
liability  to  assessment  to  pay  losses  occurring  during  the  year 
for  which  such  prepayment  was  made  ;  or  by  which  a  member's 
liability  to  assessment  is  limited,  without  regard  to  the  amount 
that  may  be  necessary  to  pay  losses  to  fellow-members  that  may 
occur  during  such  year.  These  sections  do  not  authorize  the 
organization  of  corporations  with  a  yiew  to  profit  to  its  officers 
or  members ;  therefore  any  plan  or  scheme  by  which  profits  are 
made  or  divided  is  unauthorized.  Section  3,680  authorizes  the 
adoption  by  the  corporation,  of  a  constitution  and  by-laws  reg- 
ulating the  assessment  and  collection  of  such  sums  of  money  as 
may  be  necessary  to  pay  losses  as  they  occur,  and  for  incidental 
purposes;  but  it  does  not  authorize  a  regulation  by  which  a 
policy  may  be  declared  forfeited  for  the  non-payment  in  advance 
of  an  annual  deposit  or.  premium,  whether  an  assessment  dicing 
such  year  to  pay  losses  may  be  necessary  or  not.  Such  an  an- 
nual deposit  paid  in  advance,  based  upon  the  hazards  of  the  risk, 
and  without  reference  to  an  amount  necessary  to  pay  losses  that 
may  occur  during  the  year  is  in  fact  a  premium  paid  for  cann- 
ing the  risk,  and  not  a  specific  assessment  authorized  by  the 
statute.  The  funds  derived  from  assessments  upon  members  to 
pay  losses  to  fellow-members,  are  in  their  nature  trust  funds  to 
be  applied  to  the  payment  of  such  losses  ;  hence  the  application 
of  such  funds,  or  of  the  annual  deposits  received  in  lieu  of  as- 
sessments, to  the  purchaser  of  the  assets  of  another  like  corpor- 
ation, including  real  estate  not  necessary  to  its  business,  or  to 
the  payment  of  losses  to  members  of  such  other  corporation 
whose  risks  it  has  assumed,  is  a  misapplication  of  such  funds. 

J&ate  vs.  Monitor  Fire  Association, 
,   Bep'd  Jow'l,  p.  267.  Obio  S.  0. 
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PAROL  CONTRACT. 

§  65.  FiBE. — Effect  of  Preliminary  Contract, —  W/ien  Com- 
plei€.—I!qtdtai)le  Bemedies, —  Where  Agents  Represent  Other  Com-- 
panics  than  those  Mentioned. — An  agreement  to  pay  the  premium 
at  the  rate  specified  is  a  sufficient  consideration  to  make  the 
agreement  a  binding  contract.  Generally,  whatever  is  agreed  to 
be  done  is  considered  in  equity  as  dpna  The  agreement  to  in- 
sure may  be  considered  in  equity  as  insurance.  When  a  con- 
tract is  made  out  in  any  mode  to  be  a  preliminary  contract  of 
insurance,  instead  of  a*  completed  contract  of  insurance,  the 
remedies  upon  it  are  the  same,  and  may  be  enforced  in  the  same 
way.  The  right  to  proceed  in  equity  in  such  case  cannot  be  de- 
nied. 

Rev.  St.,  {  723  ;  Tayloe  vs.  Merchants'  Ins.  Co.,  9  How.,  390  ;  CommePi 
cial  Ins.  Co.  vs.  Union  Ins.  Co.,  19  Hew.,  321. 

If  the  agents  of  fire  insurance  companies  make  an  agreement 
with  a  party  to  insure  her  premises  in  four  of  their  companies, 
naming  them,  such  party  has  not,  after  destruction  of  her  prem- 
ises by  fire,  and  before  any  policies  are  delivered  to  her,  a  claim 
against  the  fifth  company  for  the  loss,  even  though  each  of  the 
five  companies  had  written  out  policies  for  her.  If  the  agents  of 
five  insurance  companies  make  an  agreement  with  a  party  to  in- 
sure her  premises  in  four  of  those  companies,  naming  them,  such 
party  has,  after  destruction  of  her  premises  by  fire,  a  claim 
against  the  four  companies  named  for  the  loss,  even  though 
there  have,  as  yet,  no  policies  been  delivered  to  her,  and  such 
companies  are  proper  parties  in  a  suit  to  recover  the  loss. 

Fitton  et  toe.  vs.  Fire  Ass'n. 
Bcp'd  JonrX  p.  254.  Vt.  V.  8. 0.  0. 

PLEADING. 

§  66.  Life. — Filing  Application  and  Medioal  Examination. — 
The  defendant  company  cannot  be  compelled  to  file  the  applica-* 
tion  and  medical  examination  in  the  office  of  the  clerk  of  court. 

Mealy  vs.  Metropolitan  Life  Ins.  Co. 
Bep'd  Jonrn,  p.  806.  B.  I.  TT.  8.  0.  O. 
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PROHIBITED  RISK. 

§  67.  PmB. — Fireworks  not  Ounpowder, — ^The  keeping  of  fire- 
works without  the  written  consent  of  the  insurer  will  not  inval- 
idate a  policy  of  fire  insurance,  although  the  same  provides  thai 
if  gunpowder  is  kept  on  the  premises  without  such  written  con- 
sent, the  policy  shall  be  void. 

Fishier  vs,  OoL  Farmers'  Ins^  Co. 
Beeiilon  rendered.  Nor.  S8, 1884.  CaIm  8.  0. 

REFORMATION. 

§  68.  Fire. — Mistake  must  he  Mutual — In  a  suit  to  reform  a 
written  instrument,  it  must  be  shown  that  the  mistake  is  mutual ; 
and  therefore  it  must  appear  from  the  allegations  of  the  bill» 
'what  the  agreement  of  the  parties  was,  and  wherein  the  writing 
fails  to  embody  it.  A  bill  brought  to  reform  a  policy  of  insur- 
ance, stated  that  the  several  OTmers  of  a  certain  warehouse^ 
applied  to  the  defendant  for  insurance  against  fire  on  their  inter- 
ests in  said  property,  with  loss,  if  any,  payable  to  one  of  them  ; 
and  that  "thereupon"  the  defendant  issued  its  policy  on  the 
interest  of  that  one  alone,  instead  of  all :  Held^  On  demurrer  to 
the  bill  for  want  of  equity,  that  it  did  not  appeal  that  the  de- 
fendant ever  agreed  to  insure  the  interest  of  but  one  of  the 
owners,  and  therefore  it  was  not  shown  that  the  mistake  waa 
mutual. 

Heame  vs.  Marine  Ins.  Co.,  20  Wall.,  490 ;  Bmgger  vs.  State  Invest 
Co.,  5  Saw.,  310 ;  Wood  on  Ins.,  505  ;  1  Wash.  R.  P.,  422  ;  2  id.,  565,  568  ; 
Friedman  vs.  Gk>odwin,  1  MoA.,  149. 

Durhtim  vs.  Fire  dt  Marine  Ins,  Co. 
Bep'd  JouT^l,  p.  286.  Obboon  U.  8. 0.  0. 

REPRESENTATION . 

§  69.  Life. — As  to  Age  in  Case  of  Domestic  Companies  in  Ohio- 
— Construction  of  Statute. — The  Ohio  statutes  deprive  foreign 
companies  of  the  right  to  set  up  untrue  statements  as  to  age,  but 
leave  Ohio  companies  in  full  possession  of  such  right 

Lowe  vs.  Union  Central  Life  Ins.  Co. 

Bep'd  Joiir*l.  p.  2M.  0. 8. 0. 0. 
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SUICIDE, 

§  70.  Life. — Construdum  of  Policy. — Bight  to  StipuUUe  for 
Beserved  Sum. — ^Any  clause  in  a  policy  of  life  insurance  should 
be  constraed  somewhat  strictly,  but  parties  may  stipulate  what 
risks  shall  be  covered  by  the  policy,  and  if  the  terms  are  not 
ambiguous  they  will  be  enforced.  There  is  nothing  in  the  laws 
of  Michigan  which  forbids  a  life  insurance  company  paying 
(under  the  terms  of  its  policies)  the  beneficiary  of  a  policy- 
holder who  has  taken  his  own  life,  a  ^'  reserved  sum,*'  which 
virtually  refunds  the  premiums  paid  instead  of  the  amount  of 
the  policy.  The  fact  that  the  policy  does  not  declare  what  the 
reserved  sum  shall  be,  does  not  render  the  clause  referring  to  it 
void,  provided  it  is  ascertainable. 

Frey  vs,  Oermania  Life  Int,  Co. 

Bep'd  Jour*!,  p.  806.  Mzoh.  S.  0. 

TITLE, 

§  71.  Life. — In  Gaae  of  Benevolent  Policy. — Gonatruotion  of 
Ohaiier. — A  took  out  a  policy  in  a  benevolent  insurance  com- 
pany, in  which  he  designated  <^his  brother  as  the  beneficiary. 
The  brother  died  before  A»  The  charter  provided  :  "  Upon  the 
decease  of  any  member  of  this  association,  the  fund  to  which  his 
family  is  entitled,  shall  be  paid  as  may  be  designated  in  the 
application  for  membership ;  this  being  changed  by  death,  or 
otherwise  impossible,  it  shall  go,  First — to  the  widow  and 
infant  children.  Second — to  his  mother  and  sisters.  Third — to 
his  father  and  brothers  Fourth — to  his  grandchildren.  Fifth 
— to  his  legal  heirs.  The  fund  due  deceased  members  shall  not 
be  subject  to  the  claims  of  creditors,  and  shall  not  be  reached 
by  attachment,  garnishment,  or  other  process  of  law,  so  as  to 
^vert  from  the  family  of  such  members."  Eeld^  That  upon  A*3 
death,  the  proceeds  of  the  policy  were  not  payable  to  the 
brother's  personal  representative  or  distributees,  but  to  the 
widow  of  A.    The  designation  had  been  changed  by  death. 

Van  Bibher^n  Admr.  vs.  Van  Bibber. 
B«p'd  Jonra.  p.  990.  Ex.  0.  A. 


Digitized  by  VjOOQ IC 


248  Digest  of  Decmons.  [^P*^ 

TITLE. 

§  72.  FiBB.— Cy  Husband  in  Property  <^  Wife.— Bight  0/  Hu^ 
hand  to  Insure. — Right  of  Action, — GamishmerU  by  Creditor. — 
Insurance  taken  out  by  a  husband  in  his  own  name  upon  sole 
and  separate  property  of  his  wife,  is  to  be  presumed  to  have 
been  procured  by  him  as  her  agent  and  for  her  benefit.  Where 
a  company's  policies  provide  that  "any  interest  in  property 
insured  not  absolute,  or  that  is  less  than  a  perfect  title,  must  be 
especially  represented  to  the  company  and  expressed  in  this 
policy  in  writing,  otherwise  the  insurance  shall  be  void,"  it  is 
the  duty  of  the  agent  who  makes  the  contract  in  behalf  of  the 
company,  if  he  knows  that  the  property  upon  which  insurance 
is  desired  belongs  to  the  applicant's  wife,  to  state  that  fact  in  the 
policy,  and  if  he  fails  to  do  so,  the  policy  will  not  be  invalid  on 
that  account.  A  husband  who  has  taken  out  insurance  as  his 
wife's  agent  upon  her  property  in  his  own  name  may  sue  in  his 
own  name  for  her  benefit  in  case  of  loss.  Where  a  husband 
insured  property  in  his  own  name,  part  of  which  belonged  to 
him  and  part  to  his  wife,  and  after  a  loss  a  creditor  of  his 
obtained  judgment  against  him  and  garnished  the  insurance 
company  and  obtained  judgment  for  the  amount  of  the  hus- 
band's loss,  hddy  That  the  judgment  in  the  garnishment  pro- 
ceedings did  not  estop  the  husband  from  suing  the  company  in 
his  own  name  for  the  amount  due  his  wife. 

Hunt  V8,  Mercantile  Ins,  Ck>, 
Bep*d  JonrX  p.  298.  Mo.  U.  8.  0  C. 


§  73.  PiBB. — To  Property  purcha^  by  Another  with  Funds 
(f  Insured, — Construction  of  PoUy, — Usage, — Authority  of  Agent 
to  Waive  Forfeiture. — Suit  on  insurance  policy  issued  on  goods, 
wares,  merchandise,  produce  and  other  property  owned  or  held 
in  trust  or  on  commission,  or  sold  and  not  delivered,  by  the 
insured,  at  certain  designated  places.  The  property  destroyed 
was  cotton  purchased  by  K.  with  funds  belonging  to  the  insured, 
under  an  agreement  that  when  K  sold  the  cotton  he  was  to  pay 
the  insured  the  money,  and  if  shipped,  the  bills  of  lading  were 
to  be  taken  in  the  insured's  name  or  assigned  to  it.     The  cotton 
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was  not  in  any  place  designated  by  the  policy.  Hdd^  A  demurrer 
was  correctly  sustained  to  the  petition  setting  up  these  facts^  as 
it  furnished  no  good  cause  of  action.  The  title  was  in  K.  and 
not  in  the  insured.  An  insurance  policy  must  be  construed 
according  to  its  terms  and  the  evident  intent  of  the  parties  to  be 
gathered  from  the  language  used.  The  court  cannot  extend  the 
risk  beyond  that  fairly  within  the  terms  of  the  policy. 

Wood  on  Ins,  p.  157.     Home  Ins.  Co.  vs.  Warehouse  Co.,  3  Otto  527. 

Custom  or  course  of  dealing  between  parties,  like  other  ex- 
ixaneous  facts  or  circumstances,  may  sometimes  be  looked  to  in 
order  to  interpret  what  is  doubtful,  but  not  to  contradict  that 
which  is  plain.  Although  a  custom  or  usage  be  inconsistent 
with  the  printed  conditions  of  the  policy,  it  may  nevertheless  be 
shown,  not  to  alter  or  vary  the  contract,  but  to  show  that  such 
conditions  were  waived. 

Wood  on  Ins.,  848,  849. 

The  agent  of  an  insurance  company,  keeping  within  the  limits 
of  his  authority,  may,  by  his  acts,  and  sometimes  by  his  failure 
to  act  when  he  should  do  so,  dispense  with  conditions  or  waive 
forfeitures,  and  thus  bind  the  company.  But  such  cannot  be 
done  in  cases  like  this,  where  the  power  of  the  agent  is  defined 
and  limited  in  the  policy  of  which  the  insured  must  take  notice. 

Crescent  Ids.  Co.  vb.  GrifGin,  Tex.  B.  C. 

Fint  NcA.  Bank  V8,  Lancashire  Ins,  Co, 
Bn»'l  JunrO.  p  378.  Tkxai,  8.  C. 

WIPE'S  POLICY. 

§  74.  TjIPE.— Bight  of  Hvshand  to  Surrender.— 'Where  a  wife 
is  in  the  habit  of  leaving  all  business  affairs  to  her  husbandi 
and  he,  without  her  knowledge,  insures  his  life  for  her  benefit, 
and  keeps  possession  of  the  policy,  and  pays  all  premiums  him- 
self until  the  policy  is  fully  paid  up,  without  action  or  inter- 
ference on  her  part,  and,  after  the  policy  is  paid  up,  the  insurance 
company  becomes  financially  embarrassed,  he  has  implied  au- 
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thority  to  bind  her,  by  an  agreement  in  her  name,  to  a  reduction 
of  the  amount  of  the  insurance. 

Singer  vs.  Charter  Oak  Life  Ins.   Co. 

Deoialon  rendered,. June  0, 1883.  Mo.  U.  S  0.  C. 

WIFE'S  POLICY. 

§  75.  Life. — Right  to  Surrender. — Title  of  H  sband. — Where 
the  wife  being  the  beneficiary  in  a  wife's  policy,  had  died,  and 
the  policy  stipulated  for  surrender  after  the  payment  of  two 
premiums,  her  administrator  was  not  entitled  to  such  surrender 
until  two  premiums  had  been  paid.  Where  the  husband  had 
been  treated  for  eight  years  as  the  beneficiary  by  the  company^ 
the  latter  was  estopped  from  denying  ifc. 

Continental  Life  Lis,  Co.  vs,  Hamilton. 

-§eo. 
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REPORT  OF  DECISIONS 

BENDEBED  IN  IN8UBAN0E  GASES,  IN  THE  UNITED  STATES 

SUPBEME  AND  OIBCUIT  COUBTS,  AND  IN  THE 

STATE  SUPBEME  COUBTS. 


From  oerii/Ud  iranscripta  in  owr  possession, 

SUPBEME  COUET  OF  OHIO. 


Error  to  the  Dislrid  Court  of  Delaware  County, 


CONTINENTAIi  LIFE  INS.  CO.,  of  Habtford,  Conn.,^ 

HAMILTON. 

Where  the  wife,  being  the  beneficiary  in  a  wife's  policy,  had  died,  and  the  pol- 
icy stipulated  for  surrender  after  the  payment  of  two  premiums,  her  ad- 
ministrator was  not  entitled  to  such  surrender  until  two  premiums  had 
been  paid. 

Where  the  husband  had  been  treated  for  ei^ht  years  as  the  beneficiary  by 
the  company,  the  latter  was  estopped  from  denying  it. 

A  circular  of  the  company  referring  to  dividends  as  haying  been  declared, 
when  in  fact  there  was  no  evidence  or  other  claim  that  such  was  actually 
the  case  in  respect  to  this  policy,  it  was  not  evidence  of  such  dividends  in 
the  case  of  this  policy. 

Where  dividends  under  the  charter  and  by-laws  were  regulated  by  the  direct- 
ors, the  policy  was  only  entitled  to  such  dividends  as  had  been  declared 
on  it. 

By  the  Coubt. 
On  August  11, 1866,  defendant  issued  to  C,  a  married  woman,  a 
policy  for  $5,000  on  the  life  of  A.,  her  husband.    It  was  for  her 
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benefit,  and  payable  to  her,  ''  her  executors,  administrators  or  as- 
signs." In  case  of  her  death  before  that  of  A.,  the  insurance  was 
payable  to  their  children  for  their  use,  or  to  their  guardian  if  under 
age."  Upon  a  surrender  of  the  policy,  after  two  annual  premiums 
had  been  paid,  she  would  be  entitled  to  a  paid-up  policy  for  two- 
twentieths  of  the  sum  originally  insured.  C.  died  intestate  in  Octo- 
ber, 1866,  leaving  no  children.  A.  survived  her,  and  paid  the 
annual  premiums  until  1875,  when  he  offered  to  surrender  the  poHcy 
and  demanded  a  paid-up  poHcy.  This  was  refused,  and  he  sued  the 
company  in  his  own  name.  One-half  of  each  premium  had  been 
paid  in  cash  and  for  the  other  half  promissory  notes  payable  twelve 
months  after  date  were  given.  Five  of  these  were  still  owned  and 
held  by  the.  company.  For  the  payment  of  these  notes  the  poUcy 
was  pledged.  The  poHcy  was  of  the  kind  entitled  to  dividend  cred- 
its Five  dividends  had  been  credited  by  the  company  on  the  last 
five  premiums.  A.  claimed  dividends  for  the  first  four  years  of  the 
policy,  but  did  not  aver  that  there  had  been  any  omission  by  the 
company  to  declare  any  dividend  to  which  the  poHcy  was  entitled. 

The  only  evidence  supporting  his  claim  was  a  circular  of  the  com- 
pany's secretary,  dated  December  16,  1873,  and  mailed  to  one  E., 
who  had  no  connection  with  C.  or  A«  It  contained  the  following 
paragraph: — 

"  The  reason  of  the  above  action  is,  that  the  experience  of  this 
company,  and  the  experience  of  other  companies,  older,  carefully 
managed,  and  successful,  has  demonstrated  the  impracticability  of 
sustaining  a  yearly  dividend  of  fifty  per  cent  upon  life,  and  foriy  per 
cent  upon  endowment  policies,  such  as  this  company  has  sustained 
during  the  past  six  years,  and  which  it  is  the  last  of  all  the  compa- 
nies to  abandon. 

"  Aside  from  the  impracticability  of  continuing  the  dividend  at  this 
rate,  the  system  of  large  dividends  deferred  in  payment  for  several 
years,  coupled  with  a  system  of  credits  or  notes  in  payment  of  pre- 
miums, has  proved  cumbersome  and  expensive,  defeating  thereby 
the  very  object  intended,  viz.:  the  reduction  of  the  cost  of  insur- 
ance, and,  as  a  consequence,  rendering  the  results  unsatis&ctoiy. 
The  effect  of  continuing  the  dividend  of  the  company  upon  the 
plan  heretofore  pursued  would,  in  a  few  years,  have  been  more  ap- 
parent, and  would  have  rendered  a  change  of  the  most  arbitrary 
nature  immediately  necessary,  while  the  difficulty  of  making  it  would 
have  been  greatly  augmented  and  the  ability  of  the  company  to 
oo-operate  with  the  insured  greatly  impaired." 
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The  charter  was  in  evidence,  and  showed  that  the  directors  were 
by  by-laws  and  resolutions  to  regulate  dividends.  The  by-laws 
and  minutes  were  not  offered  or  called  for.  The  secretary  testified 
that  the  dividends  declared  in  favor  of  C.'s  policy  were  made  in  the 
fifth  and  subsequent  years  and  were  all  applied  in  payment  of  the 
dividends  for  said  years.  The  court  excluded  his  further  statement 
that  under  the  rules  of  the  company  no  policy-holder  was  entitled 
to  a  dividend  until  after  four  annual  premiums  had  been  paid.  The 
decree  allowed  to  A.  a  paid-up  policy  and  also  a  dividend  for  each 
of  the  first  four  years. 

Eddy  1.  As  C.  died  before  the  second  premium  was  paid,  her  ad- 
ministrator had  no  right  to  a  paid-up  policy. 

2.  The  company  having  for  eight  years  after  C.'s  death,  treated  A. 
as  the  beneficiary  of  the  policy,  it  is  estopped  to  deny  his  right  to 
sue  in  his  own  name  as  such  beneficiary. 

3.  The  circular  was  not  evidence  that  any  dividend  payable  on 
G.'s  poHcy  had  been  declared. 

4  Under  the  issue  the  policy  was  entitled  only  to  dividends  de- 
clared by  the  directors  as  payable  upon  it. 

Judgment  reversed  and  decree  of  common  pleas  modified. 
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UNITED  STATES  CIRCUIT  COURT  OF  VERMONT. 


FITTON  AND  WIFE 

FIRE  INS.  ASS'N,  and  others.* 

An  agreement  to  pay  the  premium  at  the  rate  specified  is  a  sufficient  consid- 
eration to  make  the  a^eement  a  binding  contract.  Qeneiallyi  whatever 
is  agreed  to  be  done  is  considered  in  equity  as  done.  The  agreement  to 
insure  may  be  considered  in  equity  as  insurance. 

When  a  contract  is  made  out  in  any  mode  to  be  a  preliminary  contract  of  in- 
surance, instead  of  a  completed  contract  of  insurance,  the  remedies  upon  it 
are  the  same,  and  may  be  enforced  in  the  same  way.  The  right  to  proceed 
in  equity  in  such  case  cannot  be  denied. 

If  the  agents  of  five  insurance  companies  make  an  agreement  with  a  party  to 
insure  her  premises  in  four  of  their  companies,  naming  them,  such  party 
has  not,  after  destruction  of  her  premises  by  fire,  and  before  any  policies 
are  delivered  to  her,  a  claim  against  the  fifth  company  for  the  loss,  even 
though  each  of  the  five  companies  had  written  out  policies  for  her. 

If  the  agents  of  five  insurance  companies  make  an  agreement  with  a  party  to 
insure  her  premises  in  four  of  those  companies,  naming  them,  such  party 
has,  after  destruction  of  her  premises  by  fire,  a  claim  against  the  four  com- 

Sanies  named  for  the  loss,  even  though  there  have  as  yet  no  policies  been 
elivered  to  her,  and  such  companies  are  proper  parties  in  a  suit  to  recover 
the  loss. 

In  Equity. 

Martin  H.  Goddard,  for  Orators, 

Aldace  F.  Walker,  for  Fire  Insurance  Association, 

W.  S.  B.  Hopkins,  for  Defendants. 

Wheeler,  Jr 
From  the  allegatioDS  in  the  bill,  which,  on  these  demurrers,  are 
to  be  taken  as  true,  it  appears  that  the  duly  authorized  agents  of  all 

•  D«ciBloii  renderBd,_July  10,  IbM.    From  Federm  BeporUr. 
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the  defendants  agreed  to  bind,  from  August  20.  1883,  $12,000  of 
insurance  against  loss  by  fire  in  the  latter  four  of  the  defendant 
companies,  at  3  per  cent,  on  the  property  of  the  oratrix,  and  sent 
her  a  writing  to  that  effect,  without  specifying  anything  about  dis- 
tribution of  the  risk  among  these  companies.  After  a  loss  of  the 
property  the  agents  wrote  policies  in  each  of  the  defendant  compa  ^ 
nies,  dividing  the  amount  into  five  equal  parts  among  them,  but, 
after  learning  of  the  loss,  refused  to  deliver  any  of  them,  and  all  the 
defendants  refuse  to  pay  the  loss. 

On  these  facts  the  oratrix  has  not  any  claim,  either  at  law  or  in 
equity,  against  the  first  defendant.  The  agents  never  entered  into 
any  preUminary  contract  to  insure  the  oratrix  in  behalf  of  that  com- 
pany. If  no  companies  had  been  named  in  the  agreement  with  the 
oratrix,  she  ^probably  might  have  held  those  which  the  agents 
intended  to  act  for  in  that  transaction,  and  the  writing  of  the  poHcies 
afterwards  would  be  evidence  of  the  intention.  But  here  the  com- 
panies bound  are  expressly  named  ;  and  the  contract  of  the  oratrix 
was  expressly  with  them,  without  leaving  any  room  for  implying  any 
contract  between  her  and  other  companies  out  of  any  intention  or 
understanding  of  the  agents,  not  known  to  or  relied  upon  by  her. 
And  that  company  did  not  insure  her,  for  the  poHcy  was  not  deHv- 
ered  to  her,  nor  known  of  by  her,  until  after  the  loss.  She  was  not 
bound  to  receive  it,  and  neither  the  agents  or  the  company  stood 
under  any  obligation  to  deliver  it.  Without  delivery  it  was  the  act 
of  but  one  party  to  it,  which  amounted  to  no  contract  at  all  as 
between  the  two,  even  if,  with  delivery,  it  would  have  been  good 
after  a  loss  not  known  at  the  time,  without  any  contract  providing 
for  it  previous  to  the  loss.  The  contract  with  the  other  companies 
was  an  agreement  to  insure,  not  a  contract  of  insurance. 

The  agreement  to  pay  the  premium  at  the  rate  specified  was  a 
sufficient  consideration  to  make  the  agreement  a  binding  contract 
GeneraUy,  whatever  is  agreed  to  be  done  is,  in  equity,  considered  as 
done.  The  agreement  to  insure  may  in  equity  be  treated  as  insur- 
ance. At  law  there  could  only  be  an  action  for  the  breach  of  the 
contract  to  effect  the  insurance.  This  might  not  be  so  full  and  com- 
plete a  romedy  as  that  which  can  be  afforded  in  equity.  The  right 
to  proceed  in  equity  is  well  settled  in  such  cases,  in  the  courts  of  the 
United  States,  notwithstanding  the  statute  establishing  the  bounda- 
ries of  equity  jurisdiction  which  has  been  in  force  from  the  begin- 
ning. Rev.  St.  §  723  ;  Tayloe  vs.  Merchants'  Ins.  Co.  9  How.,  390  ; 
Commercial  Ins.  Co.  va  Union  Ins.  Co.,  19  How.,  321.    The  jurisdic- 
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tion  depends  upon  the  nature  of  the  contract,  and  not,  as  has  been 
argued,  upon  the  difficulty  or  nature  of  the  proof. 

In  this  case  the  evidence  is,  apparently,  in  uniting,  and  easy  of 
production,  while  in  some  cases  it  has  been  in  correspondence  and 
oral  communications,  not  so  readily  at  hand  for  the  purpose.  But 
when  the  contract  is  made  out,  in  any  mode,  to  be  preliminary  con- 
tract for  insurance,  instead  of  a  completed  contract  of  insurance,  the 
remedies  upon  it  are  the  same,  and  may  be  enforced  in  the  same 
way.  The  right  to  proceed  in  equity  in  this  case  cannot  be  denied, 
without  disregarding  these  decisions  of  the  highest  court 

The  contract  is  an  entire  one  with  the  authorized  agents  of  all  the 
companies.  The  meaning  of  it  may  turn  out  to  be  that  each  should 
insure  for  one-fourth ;  or  that,  as  to  the  oratrix,  all  were  bound  in 
solido  to  the  effecting  of  the  insurance  ;  or  some  other  construction 
may  prevail ;  but,  whatever  may  be  the  ultimate  result,  all  these 
defendants  are  liable  upon  it  to  the  oratrix,  and  have  a  common 
interest  in  regard  to  it  as  between  themselves,  and  all  appear  to  be 
proper  parties  to  this  suit  to  enforce. 

The  demurrer  is  sustained,  and  the  bill  adjudged  insufficient  as 
to  the  Fire  Insurance  Association  ;  and  the  demurrers  are  overruled 
as  to  the  other  defendants,  with  leave  to  answer  over  by  the 
sixteenth  day  of  August. 


Digitized  by  VjOOQIC 


1886.]  SfaJte  of  Ohio,  ex  rc\,  vs.  Monitor  F.  Ass'n.         257 


SUPREME  COURT    OF  OHIO. 


STATE  OP  OHIO,  ex  bbl.  ATTORNEr-QiKiauL,^ 

vs. 
MONITOR  F.  ASST!?  OF  CINCINNATI,  O. 

Revised  Statutes,  sections 3, 686, 3,687, 3,688, 3,689, 3,690,  autliorize  the  formation 
of  corporations  to  insure  its  members  against  Iosh  by  tire  or  other  casual- 
ties, and  empowers  them  to  make  and  enforce  among  their  members 
contracts  of  indemnitv,  by  which  those  entering  therein  shall  agree  to  be 
assessed  specifically  &om  time  to  time,  as  may  be  necessary  to  pay  losses 
which  occnr  to  its  members,  and  also  to  pay  incidental  expenses  in  the 
management  of  the  business. 

Such  members  are  liable  to  be  specifically  assessed,  from  time  to  time,  to  pay 
losses  which  occur  while  they  »re  such,  but  no  member  is  liable  to  such 
assessment  to  pay  losses  occurring  before  he  became  a  member,  or  which 
may  occnr  after  he  ceases  to  be  a  member. 

These  sections  do  not  authorize  a  contract  with  members,  by  which  they, 
upon  advance  payment  of  an  agreed  annual  deposit  during  the  life  of  their 
policy,  shall  be  exempted  from  liability  to  assessment  to  pay  losses  occur- 
ring during  the  year  for  which  such  prepayment  was  made ;  or  by  which  a 
member's  liability  to  assessment  is  limited,  without  regard  to  the  amount 
that  may  be  necessary  to  pa^  losses  to  fellow-members  that  may  occur 
during  such  year. 

These  sections  do  not  authorize  the  organization  of  corporations  with  a  view 
to  profit  to  its  officers  or  members ;  therefore  any  plan  or  scheme  by  which 
profits  are  made  or  divided  is  unauthorized. 

Section  3,680  authorizes  the  adoption '.by  the  corporation,  of  a  constitution  and 
by-laws  regulating  the  assessment  and  collection  of  such  sums  of  money  as 
may  be  necessary  to  pay  losses  as  they  occur,  and  for  incidental  purposes  ; 
but  it  does  not  authorize  a  regulation  by  which  a  policy  may  be  declared 
forfeited  for  the  non-payment  m  advance  of  an  annual  deposit  or  premium, 
whether  an  assessment  during  such  year  to  pay  losses  may  be  necessary  or 
not. 

Such  an  annual  deposit  paid  in  advance,  based  upon  the  hazards  of  the  risk, 
and  without  reierence  to  an  amount  necessary  to  pay  losses  that  mav  occur 
during  the  year  is  in  fact  a  premium  paid  for  carrying  the  risk,  and  not  a 
specinc  assessment  authorized  by  the  statute. 

The  funds  derived  £rom  assessments  upon  members  to  pay  losses  to  fellow- 
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memberSy  are  in  their  nature  trust  funds  to  be  applied  to  the  payment  of 
such  losses ;  hence  the  application  of  such  funds,  or  of  the  annual  deposits 
received  in  lien  of  assessments,  to  the  purchaser  of  the  assets  of  another 
like  corporation,  including  real  estate  not  necessary  to  its  business,  or  to 
the  payment  of  losses  to  members  of  such  other  corporation  whose  risks  it 
has  assumed,  is  a  misapplication  of  such  funds. 

QUO  WAERANTO. 

Proceedings  to ,  oust  the  defendant  from  being  a  corporation 
iinder  the  laws  of  Ohio. 

It  is  charged  with  haTing  offended  by  the  misuse  of  its  franchises 
and  privileges,  and  has  exercised  franchises  and  privileges  not  con- 
ferred, in  the  following,  among  other  particulars,  to  wit . — 

It  has  transacted  a  general  fire  insurance  busiaess,  employing 
agents  and  soliciting  business  at  great  expense,  and  has  collected 
money  in  advance  from  its  members,  and  taking  risks  of  the  most 
hazardous  character  on  property  belonging  to  non-residents  of  the 
State,  not  members  of  the  association. 

It  has  purchased  real  estate  in  Canton,  Ohio,  said  to  be  worth 
$13,000,  which  it  cannot  use  in  the  transaction  of  its  business,  and 
which  was  not  intended  for  such  use. 

To  obtain  business,  it  has  falsely  represented  to  the  public,  that 
it  is  possessed  of  a  guaranty  capital  of  $158,358  -^  and  aggregate 
assets  amounting  to  $174,955  -^jj. 

It  has  borrowed  money  at  large  rates  of  interest  to  meet  its 
losses,  and  has  given  its  notes,  for  the  ppyment  of  losses  due. 

Other  specifications  are  made,  not  necessary  to  be  here  noted,  as 
they  are  not  material  to  the  decision. 

The  answer  admits  that  it  became  incorporated,  December  28, 
1883,  under  sections  3,686,  3,687,  3,688,  3,689,  and  3,690  of  the 
Eevised  Statutes  of  Ohio. 

In  answer  to  specification  No.  1,  it  denies  that  it  is  doing  a 
general  fire  insurance  business,  but  admits  that  it  has  received, 
under  its  agreements  with  its  members,  made  in  conformity  to  its 
constitution  and  by-laws,  a  deposit  on  the  issuing  of  the  poHcy, 
which  deposit  is  to  be  paid  annually,  at  the  beginning  of  each 
year  during  the  continuance  of  the  contract  in  such  sum  as  may 
be  assessed  by  the  directors  of  the  association,  pursuant  to  the 
laws  of  the  State  of  Ohio,  and  the  constitution  and  by-laws  of  the 
association,  but  such  assessment  in  no  event  to  exceed  in  any  one 
year  the  annual  deposit.  The  object  of  this  annual  deposit  in 
advance,  is  stated  to  be,  to  enable  the  defendant  to  meet  promptly. 
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and  without  the  expense  of  collecting  assessments  after  a  loss,  as 
they  might  occur. 

It  denies  taking  risks  of  the  most  hazardous  character,  belonging 
to  non-residents  of  the  State,  but  admits  issuing  poHcies  to  its 
members  residing  outside  of  this  State,  on  their  application  at  its 
office  in  Cincinnati,  Ohio,  and  insists  that  non-residents  have  the 
right  under  the  law  of  becoming  members. 

In  answer  to  the  4th  charge,  it  denies  having  purchased  real 
estate  in  Canton,  Ohio,  but  admits  that  on  the  retirement  of  the 
Monitor  Association  of  Canton,  it  received  from  the  latter  company 
a  piece  of  real  estate  together  with  other  property  and  assets,  with 
the  understanding  that  the  defendant  should  apply  the  same  to  the 
payment  of  the  debts  of  the  Canton  company,  which  defendant 
had  assumed,  and  which  have  been  so  applied  before  the  commence- 
ment of  this  action.  The  5th,  6th,  and  7th  charges  are  specifically 
denied. 

It  appears  from  the  proofs  that  prior  to  the  incorporation  of  the 
defendant,  there  existed  a  corporation  at  Canton,  Ohio,  known  as  the 
Monitor  Association  of  Canton,  Ohio,  organized  under  the  same 
sections  of  the  statute  as  this  defendant  is,  and  upon  the  same 
general  plan.  For  the  purpose  of  extending  its  business,  that  com- 
pany resolved  to  remove  its  office  and  place  of  business  to  Cincin- 
nati, Ohio.  Upon  application  to  the  secretary  of  State  for  leave  to 
make  such  transfer,  it  was  ascertained  that  there  was  no  law  to 
authorize  such  removal — ^thereupon  a  number  of  the  members  of  the 
Canton  company  obtained  a  like  charter  for  the  defendant  corpora- 
tion, under  the  name  of  the  Monitor  Fire  Association,  with  its  busi- 
ness office  at  Cincinnati,  Ohio.  Three  days  thereafter  the  board  of 
directors  of  the  Canton  company  held  a  meeting  and  adopted  the 
following  resolution  : — 

Resdvedy  That  the  building  knovm  as  the  Monitor  Block,  situ- 
ated in  Canton,  Ohio,  owned  by  the  Monitor  Fire  Association,  be 
sold,  and  that  the  president  of  the  association  be  authorized  and 
empowered  to  negotiate  the  sale  of  the  same,  and  to  execute  and 
dehver  title  therefor,  provided  the  price  sold  for  shall  not  be  less 
than  twelve  thousand  dollars  ($12,000)  cash. 

The  foQowing'  was  offered  by  Mr.  Barrows,  and  seconded  by  Mr. 
Eugeman  : — 

Whereas  r    The    Monitor     Fire    Association    of    Canton,    Ohio, 
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decided  by  authority  of  a  majority  of  its  members,  to  transfer 
and  remove  its  center,  or  business  office,  from  Canton  to  Cincin- 
nati, Ohio ;  and  whereas,  there  is  no  law  of  the  State  to  confirm 
and  ratify  such  change  and  removal ;  and  whereas,  a  chai*ter  has 
been  obtained  for  the  Monitor  Fire  Association  of  Cincinnati^ 
Ohio, — ^therefore,  in  consideration  of  the  premises,  and  for  the  purpose 
of  continuing  and  carrying  out  the  contracts  of  the  Monitor  Fire 
Association  of  Canton,  Ohio,  Be  it  resolved,  by  the  directors  of  the 
Monitor  Fire  Association  of  Canton,  Ohio,  that  the  business  and 
assets  of  the  Monitor  Fire  Association  of  Canton,  Ohio,  be  trans- 
ferred and  conveyed  to  the  Monitor  Fire  Association  of  Cincin- 
uati,  Ohio ;  said  association  to  assume  all  risks,  and  carry  out  bM 
contracts,  and  discharge  all  obligations  of  said  Monitor  Fire  Asso 
eiation  of  Canton,  Ohio. 

Itesolved,  That  the  executive  committeee,  be  appointed  a  com*- 
mittee  to  carry  out  the  resolution  of  directors,  and  complete  and 
consummate  the  transfer  of  business  to  the  Monitor  Fire  Associa- 
tion of  Cincinnati,  Ohio. 

At  the  same  time  and  place,  the  incorporators  of  the  defendant 
which  consisted  of  the  same  persons,  and  perhaps  others,  who  were 
members  of  the  Canton  company,  organized  the  Monitor  of  Cincin- 
nati, and  adopted  a  constitution,  by-laws,  and  a  form  of  contract,  or 
policy  of  insurance  ;  also  the  following  agreement  prepared  by  com- 
mittees of  two  corporations,  which  shows  the  manner  in  which  the 
Canton  company  transferred  its  property  and  business  to  the  Cin 
cinnati  company,  and  the  obligations  which  the  latter  assumed. 

Cincinnati,  O.,  Jan.  4, 1884. 
Board  met  pursuant  to  adjournment ;  present — Mitchell,  Kuge- 
man,  Henshaw,  Meader,  Sextro  and  Patterson.     The  following  was 
agreed  to : — 

Whereas:  The  Monitor  Fire  Association  of  Canton,  Ohio,  has  pro- 
posed to  transfer  risks,  business,  and  assets  to  the  Monitor  Fire 
Asssodation  of  Cincinnati,  Ohio — ^now  therefore,  in  consideration  of 
the  premises,  and  for  the  purpose  of  securing  the  risks,  business^ 
and  assets  of  the  Monitor  Fire  Association  of  Canton,  Ohio, 
Be  it  resolved.  That  said  proposition  be  accepted,  and  that  the 
Monitor  Fire  Association  of  Cincinnati,  Ohio,  shall  assume  all  risks, 
and  discharge  all  obligations,  of  said  Monitor  Fire  Association  of 
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•Canton,  Ohio,  and  continae  the  busineis,  according  to  the  charter 
of  said  Monitor  Fire  Association  of  Cincinnati,  Ohio,  and  such  con- 
stifcution  and  bj-laws,  as  have  been  made  and  adopted. 

Resolved,  That  Edward  Henshaw  and  J.  G.  Sextro  be  appointed  a 
committee  to  carry  out  the  resolution  of  directors,  and  complete  and 
consummate  the  transfer  of  the  business  of  the  Monitor  Fire  Asso- 
ciation of  Canton,  Ohio,  to  the  Monitor  Fire  Association  of  Cincinnati, 
Ohio. 

The  following  W6W  agreed  to  : — 

Agreement  made  and  entered  into,  January  4th,  1884,  by  and  be- 
tween the  Monitor  Fire  Association  of  Canton,  Ohio,  and  the  Moni- 
tor Fire  Association  of  Cincinnati,  Ohio  : — 

That  in  consideration  of  the  transfer  of  business  and  assets  of  the 
Monitor  Fire  Association  of  Canton,  Ohio,  the  Monitor  Fire  Associ- 
ation of  Cincinnati,  Ohio,  agrees  to  assume  all  risks  and  contracts, 
and  discharge  all  liabilities  and  obligations  of  said  association  of 
Canton,  Ohio,  as  fully  as  could  be  done  by  said  association,  without 
prejudice  to  the  right  or  interest  of  the  members  of  said  association 
of  Canton,  Ohio. 

In  testimony  whereof,  the  respective  committees  of  said  associa- 
tions have  signed  their  names,  the  day  and  year  above  written. 

Eam  Rdgeman,   )  Committee,  Monitor  Fire  Asso- 
f.¥:£^'\      elation  of  Canton.  Ohio. 

Edwabd  Henshaw,  ]  Committee,  Monitor  Fire  Asso- 
Jas.  G.  Sextbo.       )      ciation  of  Cincinnati,  Ohio. 

By  resolution  of  the  board,  the  officers  of  the  defendant  were  in- 
structed to  proceed  without  delay. to  put  into  effect  the  agreement  to 
transfer  the  business  of  the  Canton  company  to  defendant. 

The  property  and  assets  of  the  Canton  company,  includiDg  said 
real  estate,  were  transferred  to  the  defendant,  and  it  proceeded  to 
take  up  the  policies  of  the  Canton  company  and  substitute  its  own, 
but  without  requiring  members  of  the  Canton  company  who  became 
members  of  the  defendant  to  pay  any  advance  deposit. 

Such  members  became  members  of  the  new  company  by  signing 
the  constitution  and  accepting  a  policy  in  the  latter  for  the  unex- 
pired term  in  the  Canton  company,  thereby  becoming  full  members 
of  the  new  company,  and  Hable  to  it  for  future  annual  deposits. 
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For  a  farther  statement  of  the  facts,  see  the  opinion  of  the  court. 

Jahes  Lawrence,  Attorney-General,  for  Plaintiff^. 

R  H.  Stone  and  Bamset,  Maxwell  and  Mathews,  for  Defendant 

Johnson,  C.  J. 

This  corporation  was  formed  under  sections  3,686,  3,687,  3,688, 
3,689  and  3,690  of  the  Revised  Statutes,  which  are  as  follows : — 

"  Sec  3,686.  Any  number  of  persons  of  lawful  age,  residents  of 
this  State,  not  less  than  ten  in  number,  may  associate  themselves  to- 
gether for  the  purpose  of  insuring  each  other  against  loss  by  fire, 
and  may  make,  assess  and  collect  upon  and  from  each  other  such 
sums  of  money,  from  time  to  time,  as  may  be  necessary  to  pay 
losses  which  occur  by  fire  to  any  member  of  such  association  ;  and 
the  assessment  and  collection  of  such  sums  of  money  shall  be  regu- 
lated by  the  constitution  and  by-laws  of  the  association. 

"  Sec.  3,687.  Such  persons  shall  make  and  subscribe  a  certificate* 
setting  forth  therein :  1.  The  name  by  which  the  association  shall 
be  known.  2.  The  place  which  shall  be  regarded  as  its  center  or 
business  office.  3.  The  object  of  the  association  which  shall  only  be 
to  enable  its  members  to  insui*e  each  other  against  loss  by  fire  and 
other  casualties,  and  to  enforce  any  contract  which  may  be  by  them 
entered  into,  by  which  those  entering  therein  shall  agree  to  be  as 
sessed  specifically  for  incidental  purposes,  and  for  the  payment  of 
losses  which  occur  to  its  members. 

"  Sec.  3,688.  The  certificate  shall  be  filed  in  the  office  of  the  secre- 
tary of  State,  and  a  copy  thereof  duly  certified  by  the  secretary  of 
State,  shall  be  evidence  of  the  existence  and  due  incorporation  of  the 
association  for  the  purposes  therein  named. 

"  Sec.  3,689.  When  such  certificate  is  so  filed  and  a  copy  thereof, 
so  certified,  forwarded  to  the  association,  the  persons  named  therein 
shall  elect  their  directors,  and  a  president,  secretary  and  treasurer, 
and  such  other  officers  as  may  be  necessary  for  the  complete  per- 
formance of  all  the  business  and  objects  of  the  association  herein 
provided,  to  serve  for  one  year  ;  such  officers  shall  thereafter  be 
elected  annually  by  the  members  of  the  association,  at  such  time  as 
shall  be  fixed  upon  in  the  constitution  ;  and  such  association  so  or- 
ganized shall  be  known  and  held  to  be  a  body  corporate  for  all  the 
purposes  aforesaid,  and  may  sue  and  be  sued,  and  plead  and  be  im- 
pleaded in  all  courts  of  law  and  equity  :  but  in  no  instance  shall  the 
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power  to  insure  against  loss  bj  fire  be  exercised  to  others  than  mem- 
bers of  the  association. 

"  Sea  3,690.  Every  such  association  shall  adopt  such  constitution 
and  by-laws,  not  inconsistent  with  the  constitution  and  laws  of  this 
State  or  of  the  United  States,  as  will  in  the  judgment  of  its  mem- 
bers, best  subserve  the  interests  and  purposes  of  the  association  ; 
and  all  persons  who  sign  such  constitution  shall  be  considered  and 
held  to  be  members  of  the  association,  and  shall  be  held  in  law  to 
comply  with  all  the  provisions  and  requirements  of  the  association  ; 
and  the  president  or  vice-president  and  secretary  of  every  such  as- 
sociation shall,  annually  on  the  first  day  of  January,  or  within  thirty 
days  thereafter,  prepare  under  oath,  and  deposit  in  the  office  of  the 
superintendent  of  insurance  a  statement  of  the  condition  of  such  as- 
sociation on  the  thirty-first  day  of  December  then  next  preceding, 
exhibiting  such  facts  as  are  enumerated  in  thirty-six  hundred  and 
fifty-four  (3,654),  and  applicable  to  such  associations,  and  such  other 
information  necessary  to  reveal  the  financial  condition  of  such  asso- 
ciations as  the  superintendent  may  require  in  a  printed  form  to  be 
by  him  supplied,  to  such  associations  for  that  purpose,  and  every 
such  association  which  fails  to  make  and  deposit  such  statement,  or 
to  reply  to  an  inqtury  of  the  superintendent,  shall  be  subject  to  a 
penalty  of  five  hundred  dollars,  and  an  additional  five  hundred  dol- 
lars for  every  month  that  it  continues  thereafter  to  transact  any 
business  of  insurance."     (80  v.,  197.) 

The  declared  object  of  the  association,  as  stated  in  the  certificate  of 
incorporation,  was — "  Third.  That  the  object  of  the  association  shall 
be  to  enable  members  to  insure  each  other  against  loss  by  fire  and 
other  casualtiejs,  and  to  enforce  any  contract  which  may  be  by  them 
entered  into,  by  which  those  entering  therein  shall  agree  to  be  as- 
sessed specifically  for  incidental  purposes,  and  for  the  payment  of 
losses  which  occur  to  its  members." 

They  adopted  a  constitution  and  by  laws  and  issued  policies  of  in- 
surance, not  on  the  plan  of  specific  assessments,  to  pay  expenses 
and  losses  as  they  should  occur,  but  upon  what  is  termed  "  the  de- 
posit plan."  Instead  of  assessing  its  members  from  time  to  time,  to 
pay  incidental  expenses  and  losses,  they  are  required  to  pay  an  an- 
nual deposit  in  advance  each  year  their  policy  runs.  The  amount  of 
this  annual  deposit  is  based  upon  the  hazards  of  the  risk  estimated 
by  the  executive  officers  of  the  association.  The  members  are  en- 
titled to  dividends  out  of  savings  to  be  declared  each  year.  The 
power  of  the  association  to  assess  its  members  is  thus  limited  : — 
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*'  Article  X.  The  asseBsment  liability  of  members  shall  be  for 
each  year  of  the  term  of  the  contract  equal  in  amount  to  the  annual 
deposit,  but  in  no  case  shall  any  member  be  assessed  in  one  year 
for  an  amount  exceeding  the  annual  deposit" 

It  is  also  provided  in  the  by-laws  that — '*  No.  5.  All  contracts  of 
indemnity  on  which  annual  deposits  shall  fall  due  and  not  be  paid, 
shall  be  deemed  void  until  such  annual  deposit  shall  have  been  re- 
ceived by  the  association,  and  'all  contracts  on  which  assessments 
have  been  made,  and  notice  thereof  given  to  the  member,  shall  be 
void  if  not  paid  within  thirty  days  from  date  of  notice." 

In  a  circular  issued  to  the  pubUc  is  the  following  : — 

"  Cincinnati,  Ohio,  April  7,  1884. 

Guaranty   canitu' 8152,638.47 

Surplus 16,742.66 

Total  assets 8169,281.18 

No  unpaid  losses." 

By  "  guaranty  capital "  is  not  meant  any  actual^  capital,  but  sim- 
ply the  aggregate  amount  of  promises  by  members  to  pay  future 
annual  deposits. 

Thus  a  policy  that  has  five  years  to  run,  has  four  annual  deposits 
to  be  paid  at  the  commencement  of  each  year,  and  the  amount  of 
so-called  guaranty  capital  is  the  amount  of  the  five  annual  deposits 
on  such  policy.  It  requires  no  legal  acumen  to  see  that  this  adver- 
tised "  guaranty  capital "  is  a  mere  fiction,  well  calculated,  if  not  in- 
tended, to  deceive  the  public  The  same  is  true  as  to  what  is  called 
"  aggregate  capital"  As  the  by-laws  provide  that  on  failure  to  pay 
an  annual  deposit  the  policy  shall  be  void,  it  is  evident  that  the 
promise  to  pay  annual  deposits  are  not  absolute  contracts  to  pay  the 
money,  but  merely  promises  to  be  performed  at  the  will  of  the  mem- 
ber, and  therefore,  only  conditionally,  assets  of  the  company,  paya- 
ble if  assessments  become  necessary.  The  "  surplus "  which  is 
advertised  is  also  deceptive  in  its  nature.  As  explained  by  the  offi- 
cers, it  means  the  excess  of  assets  over  liabilities,  and  not  a  particular 
fund  set  apart  to  cover  losses,  or  for  reinsurance.  If  their  valuation 
of  the  assets  is  too  high,  as  is  generally  the  case,  or  their  Habilities 
are  greater  than  their  books  show,  then  this  so-called  surplus  might 
amount  to  nothing. 

The  provisions  of  the  statute  above  cited,  and  under  which  the  de* 
fendant  is  incorporated,  are  very  general  in  their  terms.    In  view  of 
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the  important  interests  inyolved  by  introducing  a  new  system  of  fire 
insurance  into  this  State  before  unknown,  it  is  to  be  regretted  that 
such  safeguards  as  are  proper  have  not  been  provided,  specific  as 
to  the  mode  and  manner  of  transacting  business. 

These  sections  do,  however,  place  a  specific  limitation  on  the 
powers  of  such  corporations.  So  far  as  these  limitations  apply  to 
the  case  at  bar  we  will  state  them. 

Isi  They  do  not  authorize  the  organization  of  a  corportion  having 
a  capital  stock,  and  its  members  are  not  stockholders  in  that  sense 
which  subjects  them  to  individual  liability,  to  an  amount  equal  to 
his  stock  in  addition  thereto. 

2d.  Such  corporations  cannot  be  organized  with  a  view  to  profit 
The  law  imposes  a  trust  upon  the  officers  for  the  mutual  benefit  of 
all  the  members,  and  permits  insurance,  the  losses  to  be  paid  by 
specific  assessment  upon  members.  They  may  assess  and  collect, 
upon  and  from  each  other  such  sums  of  money  from  time  to  time, 
as  may  be  necessary  for  incidental  purposes,  as  well  as  losses  which 
occur  to  its  members. 

These  incidental  purposes  include  the  necessary  expenses  of  ad- 
ministering the  trust.  Any  scheme  of  management  which  contem- 
plates profitiS  or  dividends  is  imaufchorlzed. 

3d.  This  corporation  is  not  formed  upon  the  theory  of  specific  as- 
sessments upon  members,  made  from  time  to  time  to  pay  losses  as 
they  occur,  but  upon  what  is  called  the  annual  *•  deposit  plan."  An 
estimated  amount  determined  by  the  hazard  of  the  risk  is  fixed  by 
previous  contract  with  each  member,  which  he  pays  annually  in  ad- 
vance, in  lieu  of  a  specific  assessment  made  from  time  to  time  as 
losses  occur.  By  the  terms  of  this  contract,  "  The  assessment  lia- 
bility of  members  shall  be  for  each  year  of  the  term  of  the  contract, 
equal  in  amount  to  the  annual  deposit,  but  in  no  case  shall  any 
member  be  assessed  in  one  year  for  an  amount  exceeding  the  an- 
nual deposit."  Thus,  the  liability  of  members  to  assessment  is  ex- 
pressly limited,  regardless  of  the  losses  to  be  paid  during  any  given 
year.  Some  doubt  is  expressed  as  to  the  true  meaning  of  the  pro- 
vision above  quoted.  Whether  it  means  that  the  payment  of  the 
annual  deposit,  frees  the  member  from  an  assessment  during  that 
year,  or  limits  the  assessment  during  Ihat  year  to  an  additional 
amount  equal  to  such  deposit,  it  is  immaterial  now  to  decide,  as  in 
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either  view,  it  is  a  limit  on  the  assessment  liabiliiy  of  members 
which  is  unauthorized.  Every  member  who  meets  with  a  loss  is 
entitled  to  call  upon  his  fellow-members  to  share  it  with  him,  and 
these  fellow-members  owe  it  as  a  duty  to  contribute  sufficient  for 
that  purpose. 

The  present  scheme  is  radically  wrong.  It  seeks  to  relieve  mem- 
bers from  this  burden,  and  may  deprive  the  insured  of  his  full  in- 
demnity, unless  the  corporation  borrows  money  in  anticipation  of  the 
receipt  of  future  annual  deposits,  which  it  has  no  right  to  do.  The 
evidence  shows  that  the  defendant  has  been  compelled  to  borrow 
money  for  this  purpose. 

It  may  be  said  that  members  have  agreed  to  such  limit  to  their  as- 
sessment Hability,  and  therefore  the  maxim  volenti  fit  non  injuria  ap- 
plies. To  this,  we  answer  that  we  are  called  upon  to  determine  what 
are  the  rights  and  powers  of  this  corporation,  and  whether  they  are 
exercising  franchises  and  privileges  not  granted,  and  not  what  are 
the  rights  of  members  under  this  contract  of  indemnity. 

4th.  The  statute  contemplates  specific  assessments  of  members 
from  time  to  time,  to  pay  losses  as  they  occur.  These  assessments 
must  be  devoted  to  the  payment  of  such  losses,  so  far  as  may  be 
needed.  No  member  can  be  assessed  to  pay  a  loss  which  did  not  oc- 
cur during  his  membership.  Hence,  the  use  of  funds  derived  from 
members  to  pay  losses  prior  to  their  becoming  such,  or  after  they 
cease  to  be  such,  is  unauthorized. 

This  corporation  is  not  authorized  to  borrow  money  to  pay  losses, 
expecting  to  be  re-imbursed  from  future  payments  of  annual  depos- 
its by  new  members. 

5th.  This  corporation  had  no  power  to  purchase  the  property  of  a 
similar  corporation  which  had  been  doing  business  at  Canton,  Ohio. 

The  assets  whi^h  it  received  by  virtue  of  that  purchase  amounted 
to  $21,633yV7)'  o^  ^^^  amount  $13,000  was  the  estimated  value  of  real 
estate  in  Canton,  not  needed,  nor  used,  nor  necessary  for  its  corpor- 
ate business,  and  which  under  the  statute  it  had  no  right  to  pay. 

For  the  first  six  months  of  its  business,  it  received  in  the  way  of 
annual  deposits  or  premiums  from  its  members  $23,201fy\j,  and  dur- 
ing the  same  time  paid  sundry  Uabilities  of  the  Canton  company, 
$18,687y%^^,  thus  devoting  a  large  amount  of  money  collected  from 
its  members,  as  but  little  of  the  assets  of  the  Canton  company  had 
been  converted  into  cash  to  pay  losses  and  other  liabilities  of  the 
lattter  company. 
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6tL  The  eyidence  shows  that  this  company  is  engaged  in  a  gen- 
eral fire  insurance  business  as  distinguished  from  a  co-operative  mu- 
tual company  upon  the  assessment  plan. 

The  "  annual  deposit "  required  is  but  another  name  for  annual 
premiums.  If  these  annual  deposits  exceed  the  necessary  expenses 
and  losses  during  a  given  year,  they  are  treated  as  "  savings  **  out  of 
which  dividends  are  made  to  those  who  may  then  be  members.  As 
a  consequence,  if  the  annual  depo  its  exceed  the  expenses  and  losses, 
there  is  a  net  profit  to  be  divided  or  carried  forward  each  year,  de- 
rived from  those  who  may  not  be  members  the  next  year,  but  if  ex- 
X)enses  and  losses  exceed  the  receipts  from  such  source  during  a 
given  year,  the  deficit  becomes  a  burden  upon  succeeding  members* 
equally  with  those  who  were  members  when  the  losses  occurred, 
and  so  continued.  Those  who  were  members  when  the  loss  oc- 
curred, and  ceased  to  be  such  before  the  deficit  was  ascertained,  were 
free  from  this  burden. 

7th.  By-law  No.  5,  provides,  "  All  contracts  of  indemnity  on  which 
annual  deposits  shall  fall  due  and  not  be  paid  shall  be  deemed 
void,  until  such  annual  deposits  shall  be  received  by  the  associa- 
tion." The  statute  authorized  the  association  to  adopt  a  constitu- 
tion and  by-laws  regulating  the  assessment  and  collection  of  such 
sums  of  money  as  the  parties  have  agreed  to  be  specificaUy 
assessed,  for  incidental  purposes  and  for  the  payment  of  losses,  but 
it  does  not  authorize  the  forfeiture  of  a  contract  for  non-com- 
pliance with  the  provisions  of  a  contract  which  it  was  not  authorized 
to  make,  to  wit,  for  the  non-payment  of  a  deposit  in  advance,  to  pay 
losses  that  may  or  may  not  afterwards  occur. 

This  by-law  which  forfeits  the  policy  for  non-payment  of  an 
annual  deposit,  not  covered  by  a  specific  assessment,  and  which 
may  not  be  needed  to  pay  losses  then  due,  and  in  advance  of  any 
losses  for  which  a  member  is  liable  to  assessment,  is  the  exercise 
of  the  power  of  forfeiture  not  authorized  by  the  statute.  Some- 
thing has  been  said  in  argument  in  favor  of  the  comparative 
merits  of  the  system  of  insurance  based  upon  this  plan  of  annual 
deposits  in  advance.  We  are  not  called  upon  to  consider  or  deter- 
mine the  comparative  merits  of  the  various  plans  upon  which 
companies  are  organized  for  insurance.  The  assessment  plan 
authorized  by  the  statute  under  review  has  been  thought  by  the 
law-making  power  to  be  worthy  of  adoption  in  this  State.     It  doubt- 
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less  has  its  merits,  and  is  entitled  to  equal  regard  before  us  with 
any  other  plan  sanctioned  by  law. 

While  it  may  be  wise,  prudent,  and  within  the  scope  of  its 
authority,  to  require  prepayment  of  a  premium  or  annual  deposit  by 
members  to  be  covered  by  specific  assessments  to  pay  expenses  and 
losses  which  occur  while  they  are  members,  yet  the  scheme  before 
us,  which  requires  such  annual  deposits  from  those  who  are  the 
members,  to  accumulate  a  fund  to  pay  losses,  after  they  have  ceased 
to  be  such,  or  before  they  became  members,  is  not  insurance  upon 
the  assessment  plan,  but  upon  the  general  plan  of  stock  companies. 

The  plan  upon  which  this  company  is  organized  and  doing  busi- 
ness, may  have  much  to  commend  it,  if  sanctioned  by  legislative 
authority.  It  is  due  to  those  engaged  in  the  management  of  this 
corporation  to  say  that  there  is  nothing  to  impeach  their  integrity 
and  good  faith,  yet  we  are  compelled  to  hold  that  they  have  mis- 
interpreted the  provisions  of  the  law  providing  for  insurance  on  the 
assessment  plan,  and  that  they  have  been  doing  business  upon  a 
plan  unauthorized  by  these  provisions  of  the  statute. 

Judgment  of  Ouster. 
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SUPKEME  COUET  OP  INDIANA. 


Appeal  from  the  Vigo  Circuit    Court. 


WILLIAM  MoLEAN,  Ad'^  de  bonis  nrm  op  the 
Estate  of  Wiluam  S.  Btce,  Deceased, 

EQUITABLE    LIFE    ASSUEANCE    SOCIETT^ 
OF  THE  UNITED  STATES.* 

The  effect  of  a  demnrrer  against  the  evidence  is  to  concede  as  trne  all  facts 
against  which  there  is  any  evidence,  and  to  exclude  the  evidence  of  the 
party  demnrring,  and  if  on  such  evidence  a  jury  might  rightfully  find^ 
against  the  party  demurring,  the  demnrrer  should  he  overrnled. 

The  agent  represented  to  the  executor  claiming  the  proceeds  of  a  life  policy, 
that  it  was  worthless;  that  he  had  obtained  sufficient  evidence  to  defeat 
the  claim/and  finally  induced  the  executor,  who  was  in  great  distress  and 
financial  trouble  at  the  time,  to  compromise  the  claim.    > 

Eeldy  That  where  such  a  compromise  was  secured  by  false  and  fraudulent  rep- 
resentations to  an  old  man  whose  faculties  were  impaired  by  trouble,  the 
balance  of  the  claim  may  be  recovered,  the  settlement  was  vitiated  by  the 
fraud. 

A  courtmay  look  beyond  the  demurrer  to  the  evidence  and  inquire  into  defects 
in  the  declaration.  A  party  demurring  to  evidence  is  not  precluded  from 
afterwards  presenting  on  appeal  questions  properly  reserved,  arising  on  the 
pleadings. 

A  harmless  error  cannot  be  complained  of  on  appeal. 

COLEMCK,  C.  J. 

This  action  was  originally  brought  by  Lucius  Byce,  as  the  execu- 
tor of  the  last  will  of  his  son  William  S.  Byce,  deceased,  to  recover 
an  alleged  balance  due  upon  an  insurance  policy  issued  by  the  ap- 
pellees upon  the  life  of  said  William  S.  Byce,  for  the  sum  of  $10,000, 

•  DeeMon  randered,  December  11, 1884. 
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payable  on  the  25t1i  day  of  July,  1888,  to  the  assured,  if  he  should 
then  be  living,  and  in  the  event  of  his  death  before  that  time,  then 
to  his  executors,  administrators,  or  assigns,  in  sixty  days  after  due 
notice  and  proof  of  his  death.  Daring  the  pendency  of  the  action 
said  executor  died,  and  the  appellant,  as  the  administrator  de  bonis 
non  of  the  estate  of  the  assured,  was  substituted  as  the  plaintiff 
therein.  The  complaint  consisted  of  three  paragraphs,  to  which 
separate  demurrers  were  overruled. 

A  motion  was  made  to  strike  out  parts  of  the  complaint,  which 
was  also  overruled,  and,  thereupon,  the  appellee  answered  the  com- 
plaint, to  which  answer  a  reply  was  filed.  The  issues  so  formed, 
were  submitted  to  a  jury  for  trial,  and  after  the  appellant  had  intro- 
duced his  evidence  in  support  of  the  complaint,  the  appellee  de- 
murred to  the  evidence,  and  the  demurrer  was  sustained  by  the 
court,  to  which  ruling  the  appellant  duly  excepted,  and,  thereupon, 
final  judgment  was  rendered  in  favor  of  the  appellee,  from  which  the 
appellant  appeals,  and  assigns  as  error,  for  its  reversal,  the  ruling  of 
the  court  in  sustaining  said  demurrer.  The  appellee  has  filed  an  as- 
signment of  cross-errors,  in  which  it  assigns  as  errors,  the  rulings  of 
the  coui*t  upon  the  demurrers  to  the  several  paragraphs  of  the  com- 
plaint, and  on  the  motion  to  strike  out  parts  of  the  complaint.  It  is 
unnecessary  to  refer  more  specially  to  the  pleadings  in  the  action, 
except  the  complaint.  The  first  and  second  paragraphs,  in  their  ma- 
terial averments,  were,  in  substance,  alike.  They  both  averred  the 
issuing  by  the  appellee  of  the  policy  of  insurance,  above  referred  to, 
and  its  acceptance  by  the  assured,  who,  until  his  death,  observed  and 
performed  all  of  the  conditions  of  the  policy  on  his  part,  and  the 
appointment  and  qualification  of  the  plaintiff,  as  such  executor,  and 
the  furnishing  by  him  of  the  proof,  required  by  the  policy,  of  the 
death  of  the  assured,  and  alleged  that  the  appelleee  by  certain  false 
and  fraudulent  representations,  made  by  its  authorized  agent,  which 
were  fully  recited  therein,  induced  the  plaintiff  to  settle  the  claim 
existing  in  favor  of  the  estate  of  the  assured  upon  said  policy  by  ac- 
cepting and  receiving  in  full  payment  thereof,  $7,000,  less  than  the 
amount  actually  and  legally  due  thereon,  and  prayed  judgment 
against  the  appellee  for  the  difference  between  the  sum  so  paid  and 
the  amount  that  was  due  on  the  policy.  The  third  paragraph  was 
founded  upon  the  policy  of  insurance,  but  imlike  the  other  para- 
graphs, failed  to  aver  any  excuse  for  not  making  the  policy,  or  a 
copy  thereof,  a  part  of  the  pleading. 

The  vital  question  presented  for  our  consideration  is,  Did  the 
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court  err  in  sufitaining  the  demurrer  to  the  evidence  ?  Before  pre- 
senting a  synopsis  of  the  evidence,  it  is  proper,  if  not  essential  for 
us  to  advert  to  certain  rules  that  have  been  established  for  the  guid- 
ance of  courts  in  the  consideration  by  them  of  the  evidence  in  a 
cause,  ^here,  as  in  this  case,  a  demurrer  to  the  evidence  has  been 
interposed.  The  effect  of  the  deinurrer  is  to  concede  the  truth  of 
all  the  facts  of  which  there  is  any  evidence  agaiust  the  demurring 
party,  and  if  there  is  a  conflict  in  the  evidence,  prevents  him  from 
insisting  upon  the  benefit  of  any  evidence  in  his  favor  as  to  the  dis- 
puted facts.  Walcotts  vs.  Northwestern  Mutual  Life  Ins.  Co.,  81 
Ind.y  301.  The  demurrer  admits  aU  facts  which  the  evinence  tends 
to  prove,  and  all  such  inferences  as  can  be  reasonably  drawn  there- 
from, supra.    Eadcliff  et  aL  v&  Radford,  96  Ind.,  482 

It  excludes  from  consideration  the  evidence  of  the  party  demurring: 
Buddell  vs.  Tyner  et  al.,  87  Ind.,  529,  which  is  to  be  treated  as  with- 
drawn. Adam's  Assignee  vs.  State  et  aL,  87  Ind.,  573,  as  the  evi- 
dence of  his  adversary  is  alone  involved  in  the  issue  raised  by  the 
demurrer.    Fritz  vs.  Clark,  80  Ind.,  591. 

If  upon  such  evidence,  with  every  reasonable  inference  which  may 
be  drawn  therefrom,  a  jury  might  rightfully  find  against  the  party 
demurring,  the  demurrer  should  be  overruled.  Hagenbuck  et  al. 
vs.  McCloskey,  31  Ind.,  577  ;  Nordyke  and  Marmon  Co.  vs.  Van- 
Sant,  4  Ind.  Law  Mag.,  165,  as  the  party  by  demurring  admits  all 
facts  of  which  there  is  any  evidence.  Trimble  et  aL  vs.  Pollock,  77 
Ind.,  576,  and  consents  that  whatever  reasonable  inferences  can  be» 
shall  be  drown  from  the  evidence  against  him.  Buff  et  al.  vs.  Euff, 
85  Ind.,  431,  and  the  court  is  bound  to  take  as  true  all  the  facts 
which  the  evidence  tends  to  prove,  and  such  inferences  from  them  as 
the  jury  could  have  fairly  drawn,  though  the  jury  might  not  have 
drawn  them,  Ohio  etc.  R  W.  Co.  vs.  Collam,  73  Ind.,  261,  but  the 
court  is  not  required  in  consideriug  the  demurrer,  to  weigh  or  recon- 
cile conflicting  evidence,  nor  consider  that  which  favors  the  party 
demurring  when  it  is  in  conflict  with  other  evidence  against  him. 
Indianapolis  etc.  R.  R.  Co.  vs.  McLin,  82  Ind.,  435. 

The  demurrer  waives  objections  to  the  admissibility  of  the  evi- 
dence. Miller,  Trustee,  vs.  Porter,  71  Ind.,  521.  And  no  advantage 
can  be  taken  of  any  defect  in  the  pleadings,  as  a  reason  for  sustain- 
ing the  demurrer.     Lindley  vs.  Kelly,  42  Ind.,  294. 

As  sustaining  a  demurrer  to  evidence  works  a  final  disposition  of 
the  case,  the  court  does  not  err  in  overruling  such  a  demurrer 
wherever  there  is  testimony  which,  although  weak  and  inconclusive^ 
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fairly  tends  to  proye  every  material  fact,  and  is  sufficient  to  jostfy  a 
court  in  oTemiling  a  motion  to  set  aside  a  verdict  based  thereon. 
Kansas  Pacific  B.  W.  Co.  vs.  Conse,  17  Ean.,  571.  And  if  from  the 
evidence  a  jury  might  infer  that  the  plaintiff's  action  should  be  sus^ 
tained,  the  demurrer  should  be  overruled  and  the  plaintiff  ehould 
have  judgment  Wright,  Ad'm.,  v&  Julian,  et  al.,  4  Ind.  Law  Mag., 
35  ;  L.  S.  &  M.  S.  R  W.  Co.  vs.  Foster,  3  Ind.  Law  Mag.,  196. 

Keeping  in  view,  and  applying  to  this  case,  so  far  as  they  are  ajH 
plicable,  the  rules  to  which  we  have  referred,  we  will  briefly  present 
the  facts  in  the  case. 

It  appears  by  the  evidence  that  the  assured  was,  for  many  years 
before  and  at  the  time  of  his  death,  a  dry-goods  merchant  in  the 
city  of  Terre  Haute,  Indiana.  He  died  at  Grand  Haven,  Mich.,  on 
the  18th  day  of  August,  1877,  of  chronic  inflammation  of  the  stom- 
ach, with  which  he  had  been  afflicted  for  two  or  three  years  immedi- 
ately preceding  his  death.  The  policy  of  insurance  referred  to  in 
the  complaint,  was  issued  to  him  by  the  appellee  on  the  2d  day  of 
August,  1865,  upon  which  he  paid  to  the  appellee  each  year  there- 
after until  his  death,  covering  a  period  of  twelve  years,  the  annual 
premiums  thereon  as  they  became  due  and  payable,  amounting  in 
all  to  $4,680.80.  No  evidence  was  introduced  even  tending  to  prove 
that  any  misrepresentations  were  made  by  him  in  his  appHciBttion  or 
otherwise,  to  secure  the  issuing  of  the  policy,  or,  that  he  in  any 
manner  after  its  issue,  violated  any  of  its  conditions.  He  was  about 
forty-three  years  old  at  the  time  of  his  death.  By  the  provisions  of 
his  will  he  appointed  his  father,  Lucius  Byce,  now  deceased,  the  ex- 
ecutor thereof,  and  he  after  first  qualifying  as  such  executor,  fur- 
nished appellee  with  the  proof  required  by  the  policy  as  to  the 
time,  place,  and  cause  of  the  death  of  the  assured. 

About  the  19th  day  of  October,  1877,  the  appellee  sent  an  agent 
to  Terre  Haute,  Indiana,  where  the  executor  resided,  to  adjust  the 
claim,  and,  for  that  purpose,  the  agent  called  several  times  upon  the 
executor,  and  had  interviews  with  him  in  relation  to  its  adjustment. 
The  only  evidence  as  to  what  transpired  between  them,  at  these 
interviews,  was  rendered  by  the  executor,  who  stated,  that  the  agent 
informed  him  that  the  poHcy  was  not  "  worth  a  cent ;"  that  he  had 
been  to  Grand  Haven,  Michigan,  where  the  assured  died,  and  dis- 
covered "something"  that  "was  fatal  to  the  policy,"  and  had 
secured  sufficient  evidence  "  to  defeat  the  policy,"  and  that  the  com- 
pany would  not  pay  the  claim,  but  would  contest  the  same.  After 
the  agent  had  impressed  the   executor  with  the  belief  that  the 


Digitized  by  VjOOQ IC 


1885.]       McLean^  AdmW^  vs.  Equitable  Life  Anst  Society.       273 

company  would  not  pay  the  claim,  and  that  the  company  could,  and 
would,  defeat  its  collection,  he  stated  to  the  executor  that  he 
thought  it  would  be  right  for  the  company  to  pay  the  sum  that  the 
asBored  had  paid  to  the  company,  with  interest  thereon,  and,  after 
computing  the  amount  thereof,  he  offered  to  pay  the  same  in  full 
payment  of  the  claim,  which  offer  the  executor  accepted,  and  sur- 
rendered the  policy.  He  also  testified  that  at  the  time  these  inter- 
views occurred,  and  the  settlement  was  made,  he  was,  "  in  great 
distress  of  mind,"  and  "  was  hardly  fit  to  do  business,"  and  "  did  not 
know  what  he  ought  to  do,"  and  that  debts  were  troubling  him, 
which  he  wanted  to  pay,  but  could  not,  and  that  he  ''had  sistcrificed 
everything  he  had  of  his  own  to  pay  the  debts,"  and  that  he  had 
been  induced  to  accept  the  offer  of  settlement  by  reason  of  the 
representations  that  were  made  by  the  agent 

The  facts  to  which  the  executor  testified,  above  set  forth,  were  not 
disputed,  nor  was  his  evidence  in  conflict  with,  or  impaired  by,  any 
other  evidence  rendered  in  the  cause,  but,  on  the  contrary,  was 
strongly  supported  and  corroborated,  in  many  of  its  essential 
features  by  other  evidence.  A  number  of  prominent-  business  men 
of  the  city  of  Terre  Haute,  Indiana,  who  were  personally  and 
intimately  acquainted  with  him,  and  had  been  for  many  years, 
testified  that  from  the  time  of  the  death  of  his  son,  and  for  months 
afterwards,  embracing  the  time  when  the  settlement  occurred,  he 
appeared  to  be  in  great  mental  distress,  caused  by  the  death  of  his 
son,  and  his  own  financial  embarrassments,  as  the  surety  of  his  son. 
His  liabiUties  as  such  surety,  amounted  to  about  $80,000,  and  to  pay 
them  he  sacrificed  all  of  his  property.  He  was  about  seventy-three 
years  old  at  the  time  of  the  settlement,  and  was  then  very  feeble 
in  body  and  mind.  It  was  admitted  on  the  trial  that  at  the  time  of 
the  settlement,  the  policy,  and  its  accumulations,  by  way  of  dividends, 
amounted,  in  all,  to  $12,078. 

The  amount  that  was  paid  by  the  appellee,  under  said  settlement^ 
was  $7,136.08,  which  was  $4,941.92  less  than  the  amount  that  was 
due  on  the  policy. 

The  representations  so  made  by  the  agent  of  the  appellee  were 
false,  and,  we  think,  fraudulently  made  by  him  to  induce  the  settle- 
ment. The  question  presented  to  us  by  these  &.cts  is,  whether  the 
law  will  permit  the  appellee,  under  a  settlement  procured  by  such 
means,  to  withhold  the  payment  of  the  balance  that  was  confessedly 
due  to  the  plaintiff,  as  such  executor,  on  the  policy,  and  thereby 
enable  the  appellee  to  secure  and  enjoy  the  fruits  of  the  fraud  that 
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was  committed  by  its  agent,  in  inducing  by  false  and  fraudulent 
representations,  an  aged  man,  whose  mental  faculties  were  impaired 
and  shattered  by  age  and  financial  disasters,  and  whose  heart  was 
sorely  afflicted  by  domestic  calamities,  rendering  him  helpless  to 
resist  the  influence  of  the  cunning  arts  that  were  praotioed  upon 
him  by  the  wily  and  unscrupulous  agent,  to  enter  into  a  contract 
that  was,  in  its  terms,  grossly  unjust  to  the  estate  which  he  repre- 
sented. We  think  not.  The  law  is  strong,  and  protects  the  weak 
and  helpless  against  such  machinations,  and,  being  just,  defeats 
their  consummation.  The  evidence  sustained  the  averments  in  the 
first  and  second  paragraphs  of  the  complaint,  and  the  coujrt  should 
have  rendered  judgment  thereon  in  favor  of  the  appellant  The 
fact  that  the  money  received  by  the  executor  was  paid  to  him  by  the 
appellee  a  few  days  before  the  time  that  he  could  have  legally 
demanded,  and,  by  suit,  enforced  its  payment,  is  of  no  consequence, 
as  it  does  not  appear,  by  the  evidence  that  its  payment,  before 
maturity,  was  the  consideration,  in  whole  or  in  part,  for  the  settle- 
ment of  the  claim.  It  is  unnecessary  to  consider  or  determii\e  the 
question  presented  by  the  appellee  as  to  the  power  of  the  executor, 
under  the  provisions  of  the  will,  to  adjust  and  settle  the  daims,  with- 
out first  applymg  to  the  court  for  an  order  authorizing  and  empow- 
ering him  to  do  so,  as  the  fraud  that  was  practiced  by  the  appellee, 
through  its  agent,  vitiated  and  destroyed  the  legality  of  the  settle - 
tlement  that  was  made. 

The  appellee  insists  that  the  court  erred  in  overruling  the  de- 
murrers to  the  several  paragraphs  of  the  complaint.  We  think  that 
the  first  and  second  paragraphs  were  sufficient.  The  third  was  in- 
sufficient, because  it  wks  founded  on  the  policy  of  insurance,  and 
failed  to  make  the  policy,  or  a  copy  thereof,  a  part  of  the  pleading, 
or,  by  proper  averments,  show  a  sufficient  excuse  for  not  doing  so. 
The  appellant  seeks  to  avoid  the  effect  of  the  erroneous  ruling  of  the 
court  in  overruling  the  demurrer  to  this  paragraph  of  the  complaint, 
by  asserting  that  the  objection  thereto,  if  well  taken,  was  waived,  or 
abandoned  by  the  appelle,  in  demurring  to  the  evidence,  and  that 
he  is  precluded  thereby  from  now  assailing,  in  this  court,  on  appeal, 
the  sufficiency  of  the  complaint. 

This  question  has  been  considered  and  determined  by  the  Supreme 
Court  of  the  United  States,  in  United  States  Bank  vs.  Smith,  11 
Wheaton  171  (24  U.  S.  R.,  171),  where  it  was  correctly,  we  think, 
said:  "It  is  alleged,  however,  on  the  pu:t  of  the  plaintifife,  that  this 
court  cannot  look  beyond  the  demurrer  to  the  evidence,  and  inquire 
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into  defectB  in  the  declaration.  The  position  cannot  be  sustained. 
The  doctrine  of  the  Bang's  Bench  in  England,  in  the  case  of  Cort 
Ts.  Berkbeck,  1  Doug.,  208,  that,  upon  a  demurrer  to  evidence,  the 
party  cannot  take  advantage  of  any  objection  to  the  pleadings,  does 
not  apply.  By  a  demurrer  to  the  evidence,  the  court  in  which  the 
cause  is  tried,  is  substituted  in  place  of  the  jury,  and  the  only  ques* 
tion  is,  whether  the  evidence  be  sufficient  to  maintain  the  issue.  And 
the  judgment  of  the  coiu:t  upon  such  evidence  will  stand  in  the  place 
of  the  verdict  of  the  jury,  and  after  that  the  defendant  may  take 
advantage  of  the  defects  in  the  declaration,  by  motion  in  arrest  of 
judgment,  or  by  writ  of  error.  But  the  present  case,  being  brought 
here  on  vmt  of  error,  the  whole  record  is  under  the  consideration  of 
the  court,  and  the  defendant  having  the  judgment  of  the  court  be- 
low in  his  favor,  may  avail  himself  of  any  defects  in  the  declaration 
that  are  not  deemed  ciu:ed  by  the  verdict''  This  decision  is  in  har- 
mony with  the  views  recently  expressed  by  this  court  in  Bish  vs.  Van 
Cannon,  94  Ind,  263,  where  it  was  said:  "But  upon  appeal  we  see 
no  good  reason  why  the  demurrer  to  the  evidence  should  waive  the 
demurrer  to  the  complaint;  by  the  demurrer  to  the  complaint  being 
overruled,  the  defendant  was  compelled  to  take  issue  upon  the  com- 
plaint as  it  was,  and  submit  to  a  trial.  A  demurrer  to  evidence  is 
only  one  of  the  modes  of  trial  and  only  tests  the  sufficiency  of  the 
evidence." 

It  IS  true  that  the  question  was  not  decided  by  this  court  in  the 
case  last  cited,  but  we  now  hold  that  a  party  who  demurs  to  the  evi- 
dence, is  not  thereby  precluded  from  afterwards  presenting  to  this 
court  on  appeal,  questions  arising  upon  the  pleadings,  which  he  may 
have  properly  reserved  in  the  court  below,  or  from  assailing  by 
motion  in  arrest  of  judgment,  or  assignment  of  error  in  this  court, 
the  sufficiency  of  the  complaint  the  same  as  if  no  such  demurrer  had 
been  filed,  as  objections  to  the  pleadings  in  an  action  are  to  be 
deemed  as  waived  in  demurring  to  the  evidence. 

Although  the  court  below  erred  in  overruling  the  demurrers  to  the 
third  paragraph  of  the  complaint,  it  was  a  harmless  error,  as  the  evi- 
dence in  the  cause  fully  and  clearly  sustained  the  first  and  second 
paragraphs  of  the  complaint,  which  were  sufficient^  and  under  which 
the  evidence  was  evidently  introduced.  It  was  the  duty  of  the  courfc 
below  to  have  applied  the  evidence  to  those  paragraphs,  and  rendered 
judgment  thereon  alone,  in  favor  of  the  appellant. 

See  StoUe  vs.  ^tna  Fire  &  Marine  Ins.  Co.,  10  W.  Va.,  546,  which 
was  an  action  like  this,  on  a  policy  of  insurance.  The  complaint  con- 
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Bisted  of  two  paragraphs,  to  which  demurrers  were  ovemiled,  and 
thereupon  issues  were  formed  thereon,  and  tried  bj  the  court 

A  demurrer  to  the  plaintiff's  evidence  was  filed  and  overruled,  and 
judgment  rendered  in  &yor  of  the  plaintiff!  On  appeal  to  the 
supreme  court,  the  judgment  was  affirmed,  although  it  was  held  that 
the  court  belowed  erred  in  overruling  the  demurrer  to  the  first  para- 
graph of  the  complaint  The  court  said:  "  The  evidence  then  sus- 
taining the  plainti£B3  case,  as  set  forth  in  the  second  or  general  count, 
the  court  properly  entered  up  the  judgment  for  the  plaintiff,  and  it 
should  not  be  set  aside  because  the  first  count  was  defective  and  the 
demurrer  to  it  ought  to  have  been  sustained.  For,  though  the  court 
erred  in  overruling  this  demurrer  to  the  first  count,  and  would  alsa 
have  erred  in  rejecting  the  special  plea  (answer)  had  it  been  in 
proper  form,  yet  these  errors  of  the  coiu:t  have  resulted  in  no  injury 
to  the  defendant;  there  being  a  demurrer  to  the  evidence,  the  couri 
sees  the  whole  case,  and  being  of  opinion  that  the  evidence  received 
by  the  court  was  all  properly  received  upon  the  issues  joined  on  the 
second  count,  and  this  second  count  being  sustained  by  the  evidence, 
finds  no  error  injurious  to  the  defendants." 

If  the  court  below  in  this  case  had  so  performed  its  duty,  it  would 
have  appeared,  affirmatively,  by  the  record  that  no  judgment  was 
rendered  in  &vor  of  the  plaintiff  on  the  thixd  paragraph  of  his  com- 
plaint, and  in  the  face  of  such  a  record  the  appellee  would  have  been 
precluded  from  assailing  in  this  court  the  correctness  of  the  ruling 
of  the  court  below  in  overruling  the  demurrer  thereto,  as  the  ruling, 
if  erroneous,  would  have  been  regarded  and  treated  under  the  well- 
settled  practice  of  this  court,  as  a  harmless  error,  of  which  the  ap- 
pellee could  not  complain.  See  Johnson  vs.  Ramsay,  91  Ind.,  89  ; 
Busk,  Pr.,  284  ;  1  Work's  Pr.,  sec.  528  ;  McComas  v&  Haas,  93  Ind.^ 
276  ;  The  State  etc.  vs.  Julian,  93  Ind.,  292,  and  the  cases  there 
cited.  Bartlette  v&  Pittsburgh  etc.  R  W.  Co.,  94  Ind.,  281 ;  Louis- 
ville etc  R.  W.  Co.  vs.  Davis,  94  Ind.,  601. 

The  court  below  having  failed  to  so  apply  the  evidence,  it  became 
necessary  for  us  to  examine  and  consider  it  with  reference  to  those 
paragraphs  of  the  complaint  which  we  have  done,  and  find  that  it  is 
amply  sufficient  to  sustain  them,  and,  therefore,  we  think  that  the 
court  erred  in  sustaining  the  demurrer  to  the  evidence,  and,  for  the 
error  so  committed,  the  judgment  ought  to  be  reversed. 

It  is  insisted  by  the  appellee  that  the  court  erred  in  overruling  the 
motion  to  strike  out  parts  of  the  complaint  If  any  error  was  com- 
mitted by  the  court  in  its  ruliug,  it  is  not  an  available  one. 
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As  stated  by  this  court  in  Borne,  Assignee,  ys  Major  et  al.,  92  Ind., 
206 :  **  It  will  suffice  to  say  that  under  repeated  decisions  of  this 
court,  even  if  the  ruling  were  erroneous,  it  would  not  constitute  an 
available  error  for  the  reversal  of  the  judgment.  The  motion  to 
strike  out  is  based  upon  the  theory  that  the  objectionable  matter  in 
the  pleading  is  mere  surplusage,  and  where  the  motion  is  overruled, 
the  effect  of  the  ruling  is,  at  most,  to  leave  surplusage  in  the  record, 
which  will  not  vitiate  the  pleading  if  it  is  otherwise  good." 

See  to  same  effect,  Lorey  et  aL  vs.  Bond  et  aL,  94  Ind.,  67.  Nor 
was  the  ruling  properly  reserved  for  our  review,  as  it  was  not  em- 
bodied as  it  should  have  been,  in  a  bill  of  exceptions. 

The  following  recital  appears  in  the  record  at  the  conclusion  of 
the  evidence  :  "It  is  at  this  point  agreed  by  and  between  the  par- 
ties that  at  the  time  when  the  receipt  was  made  the  policy  and  its 
accumulations  amounted  to  $12,078." 

The  receipt  was  executed  on  the  19th  day  of  October,  1877,  and 
the  sum  paid  by  the  appellees  on  the  policy  was  $7,136.08,  being 
$4,941.92  less  than  the  sum  that  was  due  thereon. 

Peb  Cubiam. 
The  judgment  of  the  court  below  is  reversed  at  the  costs  of  the 
appellee,  and  the  cause  is  remanded  with  instructions  to  the  court 
to  overrule  the  demurrer  to  the  evidence,  and  render  judgment  in 
favor  of  the  appellant  on  the  first  and  second  paragraphs  of  the 
complaint,  for  $4,941.92,  with  six  per  cent  interest  thereon  from  the 
19th  day  of  October,  1877,  with  costs. 


Digitized  by  VjOOQIC 


278  Iteport  of  Decision.  [AprUf 


SUPREME  COURT  OP  TEXAS. 


Appeal  from  Ellis   County. 


PIRST  NATIONAL  BANK  OF  WAXAHACHIE 

LANCASHIRE  INS,  CO.* 

Suit  on  insurance  policy  issued  on  goods,  wares,  merchandise,  produce  and 
other  property  owned  or  held  in  trust  or  on  commission,  or  sold  and  not 
delivered,  by  the  insured,  at  certain  designated  places.  The  property  de- 
stroyed was  cotton  purchased  t>y  K.  with  funds  belonging  to  the  insured, 
under  an  agreement  that  when  K.  sold  the  cotton  he  was  to  pay  the 
insured  the  money,  and  if  shipped,  the  bills  of  lading  were  to  be  taken  in 
the  insured^B  name  or  assigned  to  it.  The  cotton  was  not  in  any  place  des- 
ignated by  the  policy. 

EM,  A  demurrer  was  correctly  sustained  to  the  petition  setting  up  these  facts, 
as  it  furnished  no  good  cause  of  action. 

An  insurance  policy  must  be  construed  according  to  its  terms  and  the  evident 
intent  of  tne  parties  to  be  gathered  firom  the  language  used.  The  court 
cannot  extend  the  risk  beyond  that  fairly  within  the  terms  of  the  policy. 

Onstom  or  course  of  dealing  between  parties,  like  other  extraneous  facts  or 
circumstances,  may  sometimes  be  looked  to  in  order  to  interpret  what  is 
doubtful,  bat  not  to  contradict  that  which  is  plain. 

Although  a  custom  or  usage  be  inconsistent  with  the  printed  conditions  of  the 
policy,  it  may  neTertheless  be  shown,  not  to  alter  or  vary  the  contract,  but 
to  show  that  such  conditions  were  waived. 

The  agent  of  an  insurance  company,  keeping  within  the  limits  of  his  author^ 
ity,  may,  by  his  acts,  and  sometimes  by  his  failure  to  act  when  he  should 
do  so,  dispense  with  conditions  or  waive  forfeitures,  and  thus  bind  the 
company.  But  such  cannot  be  done  in  cases  like  this,  where  the  x>ower  of 
the  agent  is  defined  and  limited  in  the  policy  of  which  the  insurod  must 
take  notice. 

S.  C.  McCoRMiCK,  for  AppeUanL 
Rainet  and  Gross,  for  Appellee, 

*  Trom  TezM  Law  Review. 
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SicUement. 

In  October,  1882,  appellee  issued  to  Patrick,  McMillan  &  Co.  an 
open  policy  of  insurance,  for  the  purpose  of  insuring  against  loss  or 
damage  by  fire  such  property  as  might  be  entered  by  appellee's 
agent  in  a  book  attached  to  the  policy. 

This  policy  whs,  with  the  consent  of  appellee,  assigned  in  October, 
1883,  to  appellant  Appellee  received,  first,  from  Patrick,  McMillan 
&  Co.,  and  afterward  from  appellant,  a  great  number  of  premiums 
under  said  policy,  and  made  a  corresponding  number  of  entries  in 
the  book  attached  to  the  policy.  Among  the  entries  made  in  the 
book  was  that  of  November  1,  1883,  whereby  appellant  claimed  to 
be  insured  from  November  1,  1883,  to  November  6,  1883,  to  the 
amount  of  $6,000  on  certain  cotton  specified  in  the  entry.  This  cot- 
ton having  been  destroyed  by  fire  on  the  fifth  day  of  November, 
1883,  apx>ellant  sued  appellee  in  the  district  court  of  Ellis  County, 
making  the  above-mentioned  policy  the  basis  of  the  suit,  setting  up 
its  issuance  to  Patrick,  McMillan  &  Co.,  its  assignment  to  appellant, 
the  entry  of  November  1  in  the  book  attached  to  the  policy,  the  de- 
struction by  fire  of  the  cotton  specified  in  the  entry,  and  various 
matters. 

To  appellant's  first  amended  original  petition  appellee  presented 
demurrers,  general  and  special ;  and  these  having  been  sustained  by 
the  court,  and  appellant  declining  to  amend,  a  final  judgment  was 
entered  against  appellant,  dismissing  the  amended  petition,  and 
awarding  costs  to  appellee.  From  this  judgment  sustaining  the  de- 
murrers of  appellee  and  dismissing  appellant's  cause  of  action,  ap- 
pellant prosecutes  an  appeal 

The  part  of  the  policy  which  sets  forth  particularly  the  character 
and  limitations  of  the  contract,  the  character  of  the  property  in- 
sured, the  relation  of  the  assured  to  the  property,  its  locality  etc., 
reads  : — 

"Whereas  Patrick,  McMillan  &  Co.  have  paid  as  per  indorsement, 

the  sum  of dollars  to  the  Lancashire  Insurance  Company,  for 

insuring  from  loss  or  dam^e  by  fire  the  property  hereinafter  de- 
scribed, not  exceeding  the  sum  specified  on  each  article,  viz.:  on 
goods,  wares,  merchandise,  produce,  or  other  property,  *  *  * 
their  own,  or  held  by  them  in  trust  or  on  commission,  or  sold  but 
not  delivered,  as  shall  be  specified  and  indorsed  in  the  book  at- 
tached by  this  company  or  its  legally  authorized  and  commissioned 
agents,  and  for  such  amounts  in  such  storehouses  and  places,  and  at 
such  rates  of  premium  as  shall  be  approved  and  indorsed  in  book 
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attached  hereto  by  one  of  the  officers  of  this  company,  or  its  legally 
authorized  and  commissioned  agents  at  Waxahachie,  Texas.  No  en- 
try to  be  binding  on  this  company  until  countersigned  by  the  duly 
authorized  and  commissioned  agents  of  this  company  ;  ♦  ♦  4< 
The  said  Lancashire  Insurance  Company  hereby  agree  to  make 
good  unto  the  said  assured,  their  executors,  administrators,  and  as- 
signs, all  such  immediate  loss  or  damage,  not  exceeding  in  amount 
the  sum  or  sums  insured,  as  above  specified,  nor  the  interest  of  the 
assured  in  the  property,  except  as  herein  provided,  as  shall  happen 
by  fire  to  the  property  so  specified  and  located,  but  not  otherwise  or 
elsewhere,  from  the  fourteenth  day  of  October,  1882,  at  12  o'clock  at 
noon,  until  revoked.' 

The  plaintiff  first  alleged  that  the  cotton  destroyed  was  its  own. 
It  thon  alleged  tha^  if  not  its  own,  the  cotton  wcus  held  by  it  in  trust, 
as  follows :  If  the  cotton  was  not  its  own,  or  held  by  it  in  trust,  that 
"  said  policy  and  said  entry  (No.  12)  in  said  book  covered  and  in- 
sured, and  was  intended  to  cover  and  insure,  all  cotton  at  and  be- 
tween said  dates  on,  and  to  be  placed  on,  said  yard,  purchased  by 
one  S.  W.  King,  and  paid  for  with  funds  of  plaintiff  in  pursuance  of 
an  agreement  and  understanding  between  plaintiff  and  said  King  ; 
that  the  cotton  so  purchased  and  paid  for  should  secure  and  stand 
bound  for  said  money  ;  that  the  proceeds. of  such  cotton,  when 
sold,  should  go  and  be  paid  to  plaintiff ;  that  the  bills  of  lading  for 
such  cotton  when  shipped  off  for  sale,  should  be  issued  in  the 
name  of,  or  be  assigned  to,  plaintiff ;  the  said  agreement  being  that 
plaintiff  should,  in  effect,  be  the  owner  of  said  cotton,  and  being 
made  to  the  end  that  the  funds  of  plaintiff  used  in  the  purchase  of 
the  same,  might  be  repaid  and  made  good  to  plaintiff  out  of  the  pro- 
ceeds of  said  cotton." 

Plaintiff  further  i^t  up  that  the  defendant  was  estopped  to  deny 
that  it  was  the  owner  of  the  cotton  ;  for  that,  at  the  date  of  the  en- 
try (No.  12)  and  long  before,  it  knew  all  about  the  arrangement  be- 
tween plaintiff  and  King  in  the  purchase  of  cotton,  and  with  like 
knowledge  had  previously  taken  similar  risks  on  cotton  so  purchased 
by  King  with  funds  of  plaintiff,  and  received  the  premiums  therefor, 
thus  inducing  plaintiff  to  believe  that  the  cotton  so  purchased  came 
within  the  terms  of  the  policy  ;  and  that  but  for  these  facts  plaintiff 
would  have  taken  out  another  pohcy,  etc. 

Appellee  filed  a  general  demurrer  and  the  following  special  ex- 
ceptions, which  being  sustained,  and  appellant  declining  to  amend, 
the  cause  was  dismissed — to  wit : — 


Digitized  by  VjOOQ IC 


1886.J         Fivdt  National  Bank  vs.  LancasJiire  Lis.  Co.         281 

1.  ''That  a  recovery  was  sought  upon  an  alleged  intent  of  the 
parties  to  the  contract  sued  on  different  from  the  plain  meaning  of 
the  words  of  the  contract. 

2.  ''  That  it  was  sought  to  form  a  basis  for  the  introduction  of 
parol  evidence  to  vary  the  meaning  of  the  plain  terms  of  a  writt«;Q 
contract 

3.  *'  That  the  allegations  of  usage  and  custom  were  insufficient  to 
estop  defendant  from  insisting  on  a  construction  of  the  contract  sued 
on  according  to  the  plain  meaning  of  its  language. 

4.  '*  That  no  such  case  of  misrepresentation,  fraud,  accident,  or 
mistake,  as  would  warrant  a  departure  from  the  plain  meaning  of 
the  terms  of  the  contract  sued  on,  was  stated. 


6.  ''  That  the  interest  of  appellant  in  the  cotton  intended  to  be 
insured  by  said  entry  No.  12  was  not  covered  by  the  terms  of  the 
policy. 


8.  "  That  S.  W.  King  was  no  party  to  the  contract  sued  on,  had 
no  assignable  mterest  therein,  and  appellant  could  claim  nothing  as 
his  assignee." 

Delany,  J.,  adopted. 

Notwithstanding  the  length  of  the  pleadings  and  the  number  of 
assignments  of  error,  the  questions  to  be  determined  in  this  case  are 
very  few. 

The  policy  was  originally  issued  to  Patrick,  McMillan  &  Co.,  and 
by  them  transferred  to  the  plaintiff  with  the  consent  of  the  insurance 
company.  Under  this  policy,  goods,  wares,  and  merchandise  might 
be  insured  ;  but  only  under  certain  circumstances.  By  the  written 
terms  of  the  policy  the  assured  must  sustain  certain  definite  rela- 
tions to  the  property.  It  must  be  its  own  property,  or  held  by  it  in 
trust  or  on  commission,  or  sold  but  not  delivered.  It  must  also  be 
at  the  place  specified  in  the  entry  which,  by  the  terms  of  the  con- 
tract, was  to  be  made  in  the  book  accompanying  the  policy. 

It  is  easy  to  see  why  the  plaintiff  in  its  pleadings  did  not  rest 
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content  with  the  allegation  that  the  property  destroyed  was  its  own, 
or  was  held  by  it  in  trust.  In  either  case  the  petition  would  have 
Deen  good  upon  demurrer,  because  it  would  have  stated  a  case 
which  came  full  within  the  terms  of  the  policy.  But  as  the  proof 
might  not  have  sustained  such  allegations,  it  was  necessary  to  set 
out  the  real  condition  of  the  property  which  was  destroyed,  and  for 
the  loss  of  which  plaintiff  sought  a  recovery.  And  thus  it  appears 
that  the  property  destroyed  did  not  belong  to  the  plaintiff,  aud  was 
not  held  by  it  in  any  of  the  capacities  mentioned  in  the  policy.  It 
belonged  to  one  King.  He  had  bought  it  with  funds  advanced  by 
the  plaintiff  upon  an  agreement  that  when  it  was  sold  he  was  to  re- 
turn the  money.  This  was  a  personal  trust  reposed  by  the  plaintiff 
in  King.  There  seems  to  have  been  a  further  agreement  between 
them,  that  if  the  cotton  was  shipped,  the  bills  of  lading  should  be 
taken  in  the  name  of,  or  be  transferred  to,  the  plaintiff. 

In  the  event  of  a  shipment,  the  bills  of  lading  being  taken  in  the 
name  of  the  plaintiff  or  transferred  to  it,  would  have  passed  to  it 
the  legal  title.    Still  the  property  would  not  then  have  been  covered  - 
by  the  policy,  because  it  would  have  been  thus  removed  from  the 
place,  and  the  only  place  at  which  the  risk  would  attach. 

The  language  of  the  pohcy  is  plain  and  unambiguous.  There  is 
no  room  for  construction  ;  and  the  defendant  has  a  right  to  insist 
upon  the  letter  of  the  contract  as  it  was  made.  Innumerable  au- 
thorities might  be  cited  to  sustain  this  elementary  rule;  and  we  refer 
to  one,  only  to  show  how  strictly  the  courts  have  enforced  it  in  in- 
surance case& 

"The  policy,"  says  Mr.  Wood  in  his  work  on  Insurance,  "must  be 
construed  according  to  its  terms  and  the  evident  intent  of  the  par- 
ties, to  be  gathered  from  the  language  used,  and  the  court  cannot 
extend  the  risk  beyond  what  is  fairly  within  the  terms  of  the  policy." 
[Sec.  67,  p.  157.]  And  he  gives  as  an  example  the  following  case 
lately  decided  in  England :  "  A  time  policy  against  fire  was  effected 
on  a  steamship.  The  policy  described  it  as  then  *  lying  in  the  Vic- 
toria docks,'  but  gave  '  liberty  to  go  into  dry  dock,  and  light  the 
boiler  fires  once  or  twice  during  the  currency  of  the  policy.'  The 
only  dry  dock  into  which  the  ship  could  go  was  Lungley's  dock, 
some  distance  up  the  river.  To  go  there  it  was  necessary  to  remove 
the  paddle  wheels.  They  were  removed  in  the  Victoria  docks,  and 
the  ship  was  then  towed  up  to  Lungley's  dock.  The  necessary  re- 
pairs there  having  t>een  completed,  the  ship  was  brought  out  and 
moored  in  the  river,  preparatory  to  replacing  the  paddle  wheels.    This 
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operation  could  have  been  perfectly  performed  in  the  Victoria  docks, 
bat  it  was  found  that  in  such  case  it  was  customary,  as  the  more 
economical  course,  to  replace  the  paddle  wheels  while  the  ship  lay  in 
the  river.  Before  the  wheels  had  been  replaced  the  ship  was  burnt. 
The  court  held  that  the  policy  covered  the  ship  while  in  the  Victoria 
docks,  and  while  passing  from  them  to  the  dry  dock,  and  while  re- 
turning directly  from  the  dry  dock  to  the  Victoria  docks  ;  but  did 
not  cover  the  vessel  while  moored  in  the  river  for  a  collateral  pur- 
pose." 

One  of  the  judges  said  :  "  To  construe  the  policy  as  allowing  the 
vessel  to  remain  in  the  river  while  the  paddle  wheels  were  replaced, 
would  be  to  add  a  new  condition  to  the  policy,  which  cannot  be 
done."     [See  also  Home  Ins.  Co.  va  Warehouse  Co.,  3  Otto,  527.] 

We  may  admit  that  the  plaintiff  had  an  insurable  interest  in  the 
prox>erty,  and  might  have  taken  out  a  policy  to  protect  that  interest, 
but  it  was  no  such  an  interest  as  was  protected  by  this  policy. 

There  is  only  one  other  question.  Appellant  insists  that  although 
the  policy,  if  strictly  construed,  might  not  cover  the  property  in 
question,  still  by  its  course  of  dealing  with  the  plaintiff,  it  is  pre- 
cluded from  adhering  to  the  strict  letter  of  the  contract,  and  has 
committed  itself  to  a  more  liberal  interpretation  which  would  cover 
the  interest  of  appellant  in  the  property.  To  this  end,  it  is  set  forth 
in  the  petition  that  the  defendant  took  the  present  risk  with  full 
^owle^e  of  the  nature  of  plaintiff's  interest  in  the  cotton  ;  that  af- 
ter this,  it  had  taken  a  number  of  risks  on  cotton  bought  by  King 
with  the  money  of  plaintiff,  just  as  this  had  been,  and  had  received 
the  premiums  with  full  knowledge  of  all  the  facts,  and  had  thus  in- 
duced the  plaintiff  to  believe  that  the  terms  of  the  policy  would  cover 
and  protect  the  interest  of  plaintiff  in  the  cotton. 

To  this  we  may  reply,  that  custom  or  the  course  of  dealing  between 
parties,  like  other  extraneous  facts,  may  sometimes  be  looked  to  in 
order  to  interpret  what  is  doubtful,  but  not  to  contradict  what  is 
plain.     [Wood  on  Ins.,  sec.  501,  pp.  848-9.] 

The  author  remarks  in  the  section  just  quoted,  that  although  a 
custom  or  usage  be  inconsistent  with  the  printed  conditions  of  a  pol- 
icy, it  may  nevertheless  be  shown,  not  to  alter  or  vary  the  conditions, 
but  to  show  that  such  conditions  were  waived. 

It  is  well  settled  that  the  agent  of  an  insurance  company,  keeping 
within  the  limits  of  his  authority,  may,  by  his  acts,  and  sometimes 
by  his  failure  to  act  when  he  ought  to  have  done  so,  dispense  with 
conditions  or  waive  forfeitures,  and  thus  bind  the  company.    And 
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we  think  that  most  of  the  cases  cited  by  counsel  for  appellant  will 
fall  within  that  class.  Among  them  is  tiie  case  of  the  Crescent  Ins. 
Oo.  vs.  Griffin  et  aL     [1  Texas  Law  Beview,  326.] 

There  the  poli(^  contained  a  provision  to  the  effect  that  "  if  the 
assured  shall  have,  or  shall  hereafter  make,  any  other  insurance  on 
the  property  hereby  insured,  or  any  part  thereof,  without  the  consent 
of  this  company  written  hereon,  :^  ^  ^  then,  and  in 
eveiy  such  case,  this  policy  shall  be  void."  As  a  matter  of  iA/d  other 
insurance  was  obtained  upon  the  property,  and  the  agent  of  the 
company  was  informed  of  the  fact.  It  was  his  duty  to  indorse  the 
consent  upon  the  policy,  or  to  see  that  it  was  done,  but  he  failed  to 
do  this,  and  with  full  knowledge  of  the  facts,  took  other  risks  upon 
the  same  property  in  other  companies  which  he  also  represented. 
It  was  held  that  the  condition  was  waived. 

The  difference  between  that  class  of  cases  and  the  one  before  us 
is,  that  in  this  case  the  written  language  of  the  policy  defined  and 
limited  the  power  of  the  agent  He  could  not  bind  the  company  by 
taking  risks  on  any  property,  unless  that  property  was  owned  by 
the  plaintiff,  or  held  by  it  in  trust,  or  on  commission,  or  had  been 
sold  by  it  and  not  delivered.  The  plaintiff  was  bound  to  take  notice 
of  that  limitation,  and  if  it  went  beyond  it  in  its  dealings  with  the 
agent,  it  did  so  at  its  peril 

The  judgment  is  affirmed.  ^ 
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UNITED  STATES  CIBCUIT  COURT. 

DISTRICT  OF  OREGON. 


DXJEHAM 

ve. 
FIEE  A  MARINE  INS.  CO.*J 

In  a  suit  to  reform  a  written  inatrument,  it  mnst  be  shown  that  the  mistake  is 
mntual ;  and  therefore  it  must  appear  from  the  allegations  of  the  biU, 
what  the  agreement  of  the  parties  was,  and  wherein  tne  writing  fails  to 
embody  it. 

A  bill  brought  to  reform  a  policy  of  insurance,  stated  that  the  seyeral  owners 
of  a  certain  warehoose^  applied  to  the  defendant  for  insurance  against  fire  . 
on  their  interests  in  said  property,  with  loss,  if  any,  payable  to  one  of  them; 
and  that  "  thereupon  "  tne  defendant  issuea  its  polioy  on  the  interest  of 
that  one  alone,  instead  of  all :  Held,  On  demurrer  to  the  bill  for  want  of 
equity,  that  it  did  not  appear  that  the  defendant  ever  agreed  to  insure  the 
interest  of  but  the  one  of  the  owners,  and  therefore  it  was  not  shown  that 
the  mistake  was  mutual. 

Suit  to  reform  a  policy  of  insurance.    The  opinion  states  the  facts. 

Gboboe  H.  WnxiAMs, /or  Plaintiffs  and  the  latter  in  propria  persona. 
Paul  R  Dbady,  for  DtfendanL 

Deadt,  J. 
This  suit  is  brought  to  reform  a  policy  of  insurance  issued  by  the 
defendant  on  July  31, 1883,  whereby  it  undertook  to  indemnify  Theo. 
liebe  against  loss  by  fire,  for  the  period  of  one  year  from  the  date 
thereof,  of  his  interest,  not  exceeding  four  thousand  dollars  in  value, 
in  a  two-story,  frame  building,  then  in  course  of  construction,  and  to 
be  occupied  as  a  grain  warehouse,  and  known  as  the  *'  Dayton  Mills 

•  Decision  rendered,  December  31, 1884.    From  Wett  Coatt  Reporter. 
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warehouBe,"  in  Dayton,  Oregon,  for  the  premium  of  one  hundred 
dollars  in  hand  paid. 

The  bill  alleges  that  on  the  day  the  policy  was  issued  and  prior 
thereto,  William  Bumell,  Theo.  H.  Liebe,  E.  S.  Larsen,  Elizabeth 
Orane,  and  A.  A.  Crane  were  the  owners  of  a  certain  parcel  of  real 
property,  on  which  was  situated  a  grist  mill  and  the  warehouse  in 
question;  that  on  said  day,  said  Bumell,  "on  behalf  of  himself  and 
co-owners,  composing  said  Dayton  Flouring  Mills  Company,"  applied 
to  the  agent  of  the  defendant  at  Portland,  for  insurance  *'  on  a  ware- 
house, then  in  process  of  construction  by  said  company  on  their  said 
lands,"  with  loss,  if  any,  payable  to  said  Liebe;  that  thereupon  "  in 
consideration  of  the  payment  by  the  said  insured  "  of  the  premium, 
the  defendant  by  its  agent  issued  the  policy  in  question  and  "  thereby 
undertook  to  insure  the  said  Dayton  Flouring  Mills  Company  against 
loss  or  damage  by  fire,  to  the  amount  of  four  thousand  dollars  upon 
said  warehouse;"  that  "by  some  oversight,  misapprehension  or  mis- 
take "  on  the  part  of  the  agent  of  the  defendant,  said  policy  was 
issued  in  the  name  of  said  Liiebe,  who  in  fact  only  owned  'one-fourth 
interest  therein,  instead  of  that  of  the  Dayton  Flouring  Mills  Com- 
pany; and  that  the  agent  of  the  defendant  "well  knew  the  parties 
who  composed  the  said  Dayton  Flouring  Mills  Company  and  well 
knew  the  said  company  and  parties,  instead  of  Liebe,  owned  said 
property." 

It  also  appears  from  the  bill  that  on  November  27,  1883,  the  per- 
sons composing  the  said  company,  conveyed  said  property  to  the 
plaintiff,  on  December  3,  1883,  with  the  consent  of  the  defendant, 
"  sold,  assigned  and  conveyed  "  to  the  plaintiff  "  their  interest  in  the 
said  land  and  warehouse,  and  the  said  poUcy  of  insurance;"  and  that 
on  January  17, 1884,  said  warehouse  was  totallv  destroyed  by  fire. 

The  insurance  company  declined  to  pay  any  more  on  the  policy 
than  the  value  of  Liebe's  interest  in  the  property,  claiming  that  by 
its  terms  they  only  agreed  to  indemnify  the  assured  for  the  loss  or 
injury  to  such  interest  therein,  to  wit:  one-fourth  of  the  same. 

The  defendant  demurs  to  the  bill  for  want  of  equity,  because  (1)  it 
does  not  appear  that  the  alleged  mistake  was  mutual;  and  (2)  either 
the  plaintiff  took  the  assignment  without  knowledge  of  the  alleged 
mistake,  and  therefore  has  all  he  bargained  for  or  expected — a  policy 
on  Liebe's  interest  in  the  property,  whatever  that  may  be — and  there 
is  no  mistake  as  to  the  plaintiff,  or  he  took  the  same  with  knowledge 
of  the  mistake  and  is  guilty  of  laches  in  not  sooner  making  it  known 
and  seeking  a  correction  thereof. 
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Delay  in  bringing  a  suit  or  making  a  claim  to  have  a  written  instru- 
ment reformed  on  l^e  ground  that  it  does  not  embody  the  contract 
of  the  parties,  is  not  a  technical  bar  to  such  suit^  but  is  only  a  cir- 
cumstance, tending  to  show,  with  more  or  less  force,  according  to 
the  nature  of  the  transaction  and  the  situation  of  the  parties,  that  the 
plaintiff  took  the  policy  with  knowledge  of  its  contents  and  ought  to 
be  bound  by  them.  But  when  it  clearly  appears  £rom  the  bill,  that 
the  plaintiff  has  been  guilty  of  laches,  a  demurrer  thereto  for  that 
cause  will  be  sustained. 

This  suit  was  brought  on  September  1, 1884 — ^more  than  nine 
months  after  the  policy  was  assigned  to  the  plaintiff,  and  more  than 
seven  months  after  the  loss  occurred. 

And  no  claim  appears  to  have  been  made  before  this,  by  either  the 
assignee  or  his  assignors,  that  the  instrument  did  not  contain  the 
contract  of  the  parties.  No  excuse  is  offered  for  this  delay,  and 
when  this  fact  is  considered  in  the  light  of  the  presumption  that  the 
plaintiff's  assignors  took  the  policy  with  knowledge  of  its  contents, 
probably  it  does  appear  that  the  parties  have  been  guilty  of  laches  in 
making  and  asserting  the  claim  that  the  policy  is  erroneous. 

But  the  fact  may  be  otherwise,  and  I  think  it  best  to  overrule  the 
demurrer  on  this  point,  and  reserve  the  question  of  laches  until  the 
final  hearing.  On  the  first  alternative  of  the  latter  proposition,  there 
has  been  no  argument  It  is  not  denied  that  the  assignment  of  the 
poUcy — the  subject-matter — to  the  plaintiff,  carried  with  it  the  right 
to  maintain  any  suit  necessary  or  proper  to  establish  or  enforce  the 
the  apparent  obligation  of  the  defendant.  And  I  am  not  prepared 
to  say  tloiat  such  an  assignment  did  not  also  carry  with  it  the  right 
to  maimain  a  suit  to  reform  the  contract,  even  if  the  assignee  was 
then  unaware  of  the  alleged  mistake,  and  took  the  assignment  with- 
out any  special  reference  thereto.  This  matter  is  also  reserved  until 
the  final  hearing. 

But  on  the  first  point  the  demurrer  must  be  sustained. 

A  party  seeking  to  have  an  instrument  reformed,  must  show — ^as 
well  by  his  pleading  as  in  proof — ^in  what  the  mistake  consists,  and 
that  it  is  mutual  In  other  words,  it  must  appear  that  the  contract, 
as  reduced  to  writing,  does  not  contain  what  both  parties  intended 
it  should.  And  to  this  end,  it  must  be  shown  in  what  they  did  agree. 
A  mistake  in  a  contract,  resulting  from  the  misunderstanding  of  the 
parties,  is  not  a  ground  for  reforming  it,  although  it  may  be  for  re- 
scinding it.  When  each  party  is  laboring  under  a  misapprehension 
as  to  the  purpose  or  intent  of  the  other,  their  minds  do  not  meet, 
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and  there  is  no  contract  to  reform:  Heame  vs.  Marine  In&  Co.,  20 
Wall,  490;  Brugger  vs.  State  Invest.  Co.,  6  Saw.,  310;  Wood  on  Ins 
505. 

The  bill  in  this  case  does  not  allege  that  there  was  any  express  agree- 
ment between  the  parties  on  the  subject  of  insuring  this  property. 
It  is  only  stated  that  Bumell,  for  himself  and  co-owners,  applied  for 
insurance  on  the  warehouse,  with  loss  payable  to  Liebe.  It  is  not 
even  explicitly  stated  whose  interest  in  the  property  Bumell  applied 
for  insurance  on,  or  that  he  then  disclosed  the  names  of  any  of  the 
owners  except  that  of  Liebe.  But  there  is  no  sort  of  showing  that 
the  defendant  accepted  Bumell*s  application  or  agreed  to  insure  the 
interest  of  any  one  in  the  warehouse.  The  allegation  goes  no  farther 
than  this — that  "  thereupon  "  the  defendant  il^sued  a  policy  on  the 
interest  of  Liebe  in  the  property.  But  as  what  the  defendant  did  is 
the  only  circumstance  tending  to  show  that  it  agreed  to  do  anything^ 
there  is  nothing  to  show  that  it  agreed  to  do  more  than  it  did  do — 
issue  a  policy  on  Idebe's  interest  in  the  property. 

It  is  true  that  the  bill  alleges  that  the  defendant,  in  issuing  the 
policy,  "thereby  undertook  to  insure  the  Dayton  Flouring  Mills 
Company  against  loi»  or  damage  by  fire,  to  the  amount  of  four  thou- 
sand dollars  upon  said  warehouse,"  but  that  by  some  "  misapprehen- 
sion "  of  the  defendant,  said  policy  was  issued  in  the  name  of  liebe 
instead  of  said  company. 

But  a  reference  to  the  policy,  which  is  made  a  part  of  the  bill» 
shows  that  all  the  defendant  undertook  "  thereby  "  to  do,  was  to  in- 
sure Liebe's  interest  in  the  property.  What  other  interest,  if  any» 
the  defendant  may  have  agreed  to  insure  by  this  policy,  does  not 
appear.  The  plaintiff  seeks  to  have  the  policy  reformed,  so  as  to  cover 
the  interest  of  each  of  the  joint  owners  of  the  property,  and  to  entitle 
himself  .to  this  relief,  he  must  show,  by  clear  and  explicit  statement 
in  his  bill,  that  there  was  an  agreement  between  the  parties  to  that 
effect.  And,  in  this  connection,  it  may  be  well  to  suggest,  that  upon 
this  matter  the  language  of  the  bill  is  uncertain  and  inartificial 

Insurance  is  a  contract  with  the  owner  of  property  or  some  interest 
therein  to  indemnify  him  against  loss  or  damage  by  fire.  Colloqui- 
ally speaking,  it  is  effected  in  his  ''name;"  but  in  contemplation  of 
law  it  is  effected  on  his  interest  in  the  property,  and  cannot,  there- 
fore, be  effected  in  the  "  name  "  of  any  one  else.  It  maybe  done  for 
the  benefit  of  such  owner  or  any  third  person  whom  he  may  desig- 
nate. 

The  "  Dayton  Flouring  Mills  Company  "  is  not  the  "  name  "  of  any 
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person,  either  natural  or  artificial.  It  can  haTe  no  interest  in  this 
property,  and  an  insurance  in  that  "  name  "  is  an  insurance  in  the 
name  of  no  one.  A  conveyance  to  the  '*  Dayton  Flouring  Mills  Com- 
pany "  would  be  Yoid  for  want  of  a  grantee:  1  Wash.  B.  P.,  422;  2 
id.,  565,  568;  Friedman  vs.  Goodwin,  1  McA.,  149. 

The  phrase  is  a  mere  arbitrary  collocation  of  words,  constituting  a 
style  or  firm  name,  or  sign,  under  which  natural  persons  associated 
together  as  partners  may  do  business. 

But  waiving  this  matter,  and  assummg  that  an  application  was 
duly  made  by  or  on  behalf  of  the  individual  owners  of  the  warehouse 
to  insure  their  interests  therein,  it  does  not  appear  from  the  bill  that 
the  defendant  ever  agreed  to  insure  such  interests  and  issue  a  policy 
accordingly,  but  only  that  the  defendant  thereupon  issued  a  policy 
covering  the  interest  of  Liebe  alone.  That  this  was  the  result  of  a 
mistake  or  misapprehension  on  the  part  of  the  defendant  may  be 
true,  but  for  aught  that  appears,  and  so  far  as  does  appear,  such 
mistake  or  misapprehension  may  have  arisen  from  the  fact  that  the 
defendants  did  not  wholly  accept  or  correctly  apprehend  the  applica- 
tion of  Bumell,  rather  than  that  it  erred  in  reducing  the  contract  to 
writing.  And,  if  so,  there  was  no  mutual  mistake  in  the  matter.  The 
minds  of  the  parties  never  met  on  the  proposition  contained  in  the 
application.  They  made  no  contract  other  than  the  one  which  is  im- 
plied in  the  issuing  by  the  one  and  the  acceptance  by  the  other  of 
the  policy  on  the  interest  of  Liebe  alone. 

The  demurrer  is  sustained. 
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COURT  OF   APPEALS  OF  KENTUCKY- 


Appeal  from  Louisville  Chancery  Court 

VAN  BIBBER'S  Adm'r,  etc. 

vs. 

VAN  BIBBER* 

A  took  out  a  policy  in  a  benevolent  inanrance  company,  in  which  he  designated 
his  brother  as  the  beneficiary.  The  brother  died  before  A,  Held,  That 
npon  A's  death,  the  proceeds  of  the  policy  were  not  payable  to  the  brother's 
personal  representative  or  distributees,  bnt  to  the  widow  of  A. 

B.  W.  DuKS,  Jno.  B.  Baskin,  for  AppeUanL 
Wabd  &  McAfee, /or  Appellee, 

Holt,  J. 

On  November  6,  1879,  O.  Van  Bibber  became  a  member  of  the 
corpoiation  known  as  the  "  Presbyterian  Mutoal  Assurance  Fund." 

His  application  for  membership  directed  that  the  ''  sum  due  at  my 
death  I  desire  to  be  paid  to  my  brother,  Harvey  Van  Bibber;"  while 
the  certificate  of  membership  provided  that  the  benefit,  if  not  ex- 
ceeding $2,000,  should,  upon  his  death  and  the  surrender  of  the  cer- 
tificate, be  paid  "to  such  person  or  persons  as  he  may  designate  by 
will  or  upon  the  books  of  this  corporation." 

By  an  entry  upon  the  company's  books  also,  Harvey  Van  Bibber 
was  designated  as  the  beneficiary.    He  died  on  March  7,  1880. 

On  March  11,  1880,  O.  Van  Bibber,  by  letter,  requested  the  com- 
pahy  to  enter  his  wife's  name  upon  its  books  as  the  beneficiary,  and 
it  did  so,  and  furnished  him  a  certificate  of  the  fact  He  died  on 
May  26,  1880,  intestate  and  childless. 

*  Opinion  filed,  December  11, 1884.    From  Kentudey  Law  Reporter, 
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The  benefit  is  now  daimed  by  his  widow,  E.  L.  Van  Bibber,  by  the 
administrator  of  Harrey  Van  Bibber,  and  also  by  his  sisters,  he  hay^ 
ing  died  unmarried  and  intestate. 

The  said  administrator  also  seeks,  in  the  event  he  is  not  entitled  to 
the  entire  fond,  to  recover  so  much  of  it  as  will  pay  what  he  alleges 
was  owing  his  intestate  by  O.  Van  Bibber,  upon  the  ground  that 
the  insurance  had  been  effected  to  secure  it  and  was  in  pledge  for  it. 

The  4th  section  of  the  company's  charter  provides,  "  the  object  of 
this  corporation  is  to  create  and  provide  a  beneficiary  fund  for  the 
families  or  relations  of  deceased  members,  or  for  the  benefit  of  mem- 
bers in  sickness." 

The  6th  section  says: — 

"  Upon  the  decease  of  any  member  of  this  association,  the  fund  to 
which  his  &mily  is  entitled,  shall  be  paid  as  may  be  designated  in 
the  application  for  membership;  this  being  changed  by  death,  or 
otherwise  impossible,  it  shall  go, 

First — ^to  the  widow  and  infant  children. 

Second — to  his  mother  and  sisters. 

Third — ^to  his  father  and  brothers. 

Fourth— to  his  grandchildren. 

Fifth — ^to  his  legal  heirs. 

Section  7.  "  The  fund  due  deceased  members  shall  not  be  subject 
to  the  claims  of  creditors,  and  shall  not  be  reached  by  attachment, 
garnishment^  or  other  process  of  law,  so  as  to  divert  from  the  family 
of  such  members." 

The  above  are  all  the  provisions  of  the  charter  that  bear  upon  the 
questions  presented  by  this  appeal 

A  beneficiary  under  an  insurance  policy,  must  have  an  insurable 
interest  in  the  life  of  the  insured.  It  is  well  settled,  however,  that  a 
creditor  has  such  an  interest  in  the  life  of  the  debtor,  while  upon  the 
other  hand,  a  mere  wager  policy  is  void:  Bliss  on  L.  In&,  sea  27; 
Conn.  M.  L.  Ina  Co.  vs.  Schaefer,  94  TJ.  S.,  467. 

In  this  instance,  however,  there  was  no  power  to  insure  for  the 
benefit  of  a  creditor,  or  to  pledge  the  policy  to  secure  a  debt. 

The  7th  section,  supra,  forbids  it.  The  legislature  created  the  cor- 
poration for  purely  benevolent  purposes  The  object  in  view  was 
the  benefit  of  the  family  of  the  deceased  member,  and  it  would  be 
defeated  if  the  insurance  fund  were  liable  for  the  debts  of  the  in- 
sured. 


Digitized  by  VjOOQ IC 


292  Beport  of  Becmona.  [AprU^ 

It  would  be  idle  to  permit  a  pledge  of  the  policy  when  the  contract 
could  not  be  enforced,  or  to  give  a  right  and  withhold  the  remedy: 
Ky.  Masonic  Mut  L.  Ins.  Co.  vs.  William's  Adm'r,  13  Bush,  489. 

It  is,  however,  really  unnecessary  to  discuss  this  question;  or 
whether  any  debt  was  in  fact  owing  or  enforceable,  or  any  pledge 
attempted;  or  whether  the  lower  court  ruled  correctly  upon  the 
exceptions  to  the  testimony,  owing  to  the  condusLon  we  have  reached 
upon  another  question  which  is  in  advance,  and  is  decisive  of  the 
case. 

It  is  a  general  rule  as  to  an  ordinary  life  insurance  policy,  that 
the  person  originally  designated  in  it  as  the  beneficiary,  is  entitled 
to  the  benefit;  that  the  right  to  it  vests  in  him  the  moment  it  is 
issued,  and  that  neither  the  insured  or  the  insurer  can  change  it  to 
the  detriment  of  this  third  party. 

This  rule  applies  to  policies  issued  by  mutual  benefit  associations* 
and  must  govern  in  this  instance,  unless  the  charter  provides  differ- 
ently. 

The  certificate  of  membership  constitutes  the  contract;  but  it  is 
to  be  construed  and  governed  by  the  company's  charter. 

In  fact,  it  may  be  said  that  the  charter  is  a  part  of  the  contract; 
and  if  it  declares  who  in  a  certain  event  shall  be  the  beneficiary,  the 
parties  cannot  alter  this  legislative  direction,  because  neither  the 
company  or  the  insured  can  do  anything  in  violation  of  it. 

It  is  necessary  to  keep  in  view,  that  it  was  certainly  the  main 
object  of  the  legislature,  if  indeed  it  was  not  its  sole  one  in  this  in- 
stance, to  provide  for  the  member  of  the  company  in  case  of  his 
sickness  or  for  his  family  in  the  event  of  his  death. 

This  intention  would  therefore  be  defeated  if  a  stranger  could  be 
named  as  the  beneficiary,  and  the  fund  pass  to  his  representa- 
tives upon  his  death. 

It  is,  however,  urged  that  in  this  instance  the  beneficiary  was  a 
brother,  and  that  under  the  charter  the  "  relations "  of  members 
might  be  provided  for  as  well  as  their  '*  familiea" 

The  6th  section  of  the  charter,  however,  fixes  to  whom  the  benefit 
is  to  be  paid.  As  showing  the  legislative  intent,  it  first  speaks  of  it 
as  "  the  fund  to  which  his  (the  member's)  family  is  entitled." 

It  then  provides  that  it  shall  be  paid  as  may  have  been  designated 
in  the  application  for  membership;  but  if  this  be  impossible  by 
reason  of  death  or  otherwise,  it  must  be  then  paid  to  the  persons  and 
in  the  order  as  enumerated  in  the  section.  The  death  alluded  to  is 
certainly  that  of  the  designated  beneficiary ;  and  the  language  leads 
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irresistibly  to  the  conclusion  that  it  was  intended  that  in  order  that 
the  beneficiary  might  take,  he  must  be  a  living  person  at  the  time  of 
the  death  of  the  insured. 

The  words  "  this  being  changed  by  death  "  certainly  mean  some- 
thing; and  if  the  benefit  goes  to  the  representatives  of  the  decedent, 
who  was  named  as  the  beneficiary,  they  were  needless,  as  the  fund 
would  have  ho  passed  without  them. 

It  is  urged,  however,  that  the  persons  named  in  said  section,  who 
take  in  the  event  of  the  death  of  the  beneficiary,  are  his  wife  and  his 
relations,  and  not  those  of  the  insured. 

It  is  hardly  to  be  supposed  that  the  law-making  power  would  have 
so  carefully  enumerated  the  persons,  who  were  to  take  in  the  event 
of  the  death  of  the  beneficiary,  if  it  was  intended  that  the  fund 
should  pass  to  his  line;  while  upon  the  other  hand  this  is  entirely 
natural  and  reasonable  if  it  was  intended  that  it  should  go  to  the 
line  of  the  insured.  This  conclusion  is  fortified  by  the  fact  that  by  ^ 
the  order  of  payment  named  those  persons  who  were  first  entitied  to 
the  regard  of  the  insured  and  who  were  most  likely  to  need  aid  were 
first  named. 

For  instance,  the  sisters  take  in  preference  to  the  brothers;  and 
this  particularity  would  not  exist  if  the  fund  had  to  pass  to  the  rep- 
resentatives of  the  beneficiary,  who  was  not  a  member  of  the  associa- 
tion. 

The  death  of  the  beneficiary  "changed"  the  designation  of  the 
fund;  and  then  the  charter  gave  it  "as  a  benefit"  to  those  who 
depended  for  their  support  upon  the  life  of  the  member  for  whose 
benefit  the  law  was  enacted. 

The  assured  had  the  po^  er  to  designate  a  relative  and  creditor 
as  the  beneficiary;  but  as  he  died  before  the  death  of  the  insured, 
the  designation  was  "  changed  by  death,"  and  the  fund  could  not  be 
paid  as  designated  in  the  application  for  membership;  in  which 
event  it  passed  to  the  widow  of  the  party  intended  by  the  charter  to 
be  benefited. 

It  is  unnecessary  to  decide  whether  the  insured  had  the  power  to 
name  another  beneficiary  after  the  death  of  the  one  named  in  the 
application  for  membership,  as  the  one  he  did  name  is  the  same  per- 
son who  was  first  entitled  to  the  fund  under  the  company's  charter  in 
the  event  of  the  death  of  the  beneficiary  named  in  the  certificate  o 
membership. 

Judgment  affirmed. 
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SUPREME    COURT   COMMISSION  OP   OHIO. 


Error  to  the  District  of  HamiUon  County, 


W.  A  LOWE 

UNION  CENTRAL  LIFE  INS.  CO. , 

The  Ohio  statates  deprive  foreif^  companies  of  the  ri^t  to  set  up  untrue  state- 
ments as  to  age,  but  leave  Ohio  companies  in  full  posession  of  such  right. 

D.  Thew  Wright,  and  Champion  k  WiLLiA.MB,for  Plaintiff^  in  Error. 

Premising  that  this  is  a  suit  to  recover  back  premiums  already 
paid,  and  paid  under  a  mistake,  and  not  a  suit  to  recover  for  a  loss 
on  the  policy,  plaintiff  in  error  states  four  propositions: — 

Fir^.  It  is  not  a  sufficient  defense  to  show  simply  that  a  state- 
ment in  the  application  was  incorrect;  something  more  must  be 
shown.  It  must  be  shown  that  plaintiff  was  responsible  for  that  mis- 
take.   Hence  charge  two  was  asked. 

Second.  That,  by  a  fair  construction  of  the  policy  and  application, 
a  mere  mistake,  if  plaintiff  is  responsible  for  it,  does  not  vitiate  the 
contract  of  insurance,  unless  it  is  shown  that  such  mistake  was  will- 
ful, intentional,  or  fraudulent;  that  a  simple,  honest  mistake  is  not 
fatal  to  our  right  of  recovery,  even  if  we  made  it. 

Third,  If  the  policy  is  void,  by  reason  of  mistake  in  the  age  of 
applicant,  and  the  mistake  was  without  fraud,  the  premiums  may  be 
recovered  back. 
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Four^.  The  sfcaiute  preventB  the  defense  herein  set  up  from  being 
set  up,  in  a  suit  for  loss  on  the  policy,  and  it  was  the  duty  of  the 
company  to  accept  the  tendered  premiums,  and  renew  the  policy. 
Befnsing  this,  we  had  the  right  to  rescind  the  contract  of  insurance, 
and  recoTer  the  premiums  paid. 

Bamsey  &  Mathews,  fur  Defendant  in  Error. 

Apart  from  the  Ohio  statute,  in  that  form  of  contract  in  which  the 
application,  although  referred  to  in  the  policy,  is  not  made  a  part  of 
it,  and  is  not,  therefore,  a  warranty,  the  law  is  well  settled  that  the 
statements  are  thereby  made  material,  and  that  the  innocence  of  the 
misrepresentation  will  not  prevent  the  forfeiture:  Campbell  vs.  N.  E. 
Ins.  Co.,  OSMasa,  381;  Cheever  y&  Ins.  Co.,  6  Bigelow,  458,  and 
cases  cited. 

But  the  statements  in  this  application  are  express  warranties. 

The  proviso  relied  upon  does  not  apply  to  Ohio  companies. 

The  act  of  April  27th,  1872  (69  O.  L.,  160),  contains  the  first 
appearance  of  legislation  upon  the  subject  in  Ohio.  That  act  is  a 
general  act,  relating  to  all  companies  doing  business  in  Ohio.  Sec- 
tion 32  is  as  follows: — 

''Sec.  32.  All  life  iusurance  companies,  after  having  received  at  least  three 
annual  preminms,  on  any  policy  issued  on  the  life  of  any  person  in  the  State, 
are  hereby  estopped  from  defending  against  any  claim  arising  upon  such 
policy  by  reason  of  any  errors,  omissions  or  misstatements  of  the  assured  in 
any  application  made  by  such  assured  on  which  said  policy  was  issued,  except 
as  to  age  or  fraud.'' 

This  section  is  still  in  full  force.  It  is  reproduced  in  section  3,626, 
Bevised  Statutes. 

Section  18  of  this  act  (p.  155),  relates  entirely  to  companies  "  or- 
ganized by  act  of  Congress,  or  by  or  under  the  laws  of  any  other 
State  of  the  Unit'Cd  States.*'  The  section  regulates  the  business  ir 
Ohio  of  such  foreign  corporations,  and  prescribes  the  conditions 
upon  which  such  business  may  be  done. 

Thus  the  law  of  1872  permitted  aU  companies  to  defend  upon  the 
ground  of  misstatement  as  to  "  age  or  fraud,"  at  any  time,  and  upon 
any  misstatement  until  three  annual  premiums  had  been  received. 

The  act  of  April  2,  1873  (70  O.  L.,  97)  is  entitled:  "An  act  to 
amend  section  18  of  chapter  2,"  of  the  act  April  27th,  4872.  It  pro- 
vides for  the  issuance  of  a  certificate  of  authority  to  foreign  compa- 
nies to  do  business  in  this  State,  etc.;  for  service  of  summons  by 
mail  upon  such  companies  after  their  withdrawal  from  the  State,  etc. ; 
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for  the  investments  which  must  be  made  by  such  companies,  and  a 
deposit  of  securities,   etc.,  etc. 

Then  follow  two  provisos:  First,  That  so  long  as  the  company  re- 
mains solvent,  it  may  collect  interest  upon  such  securities.  Second. 
"  Provided,  that  no  answer  or  answers,  etc.,  made  by  any  applicant 
in  his  or  her  application  for  a  life  policy,  shall  bar  the  right  to  re- 
cover upon  any  policy  issued  upon  such  application,"  etc. 

This  provision  is  reproduced  in  the  Revised  Statutes  as  section 
3,625.  It  was  in  force  at  the  date  of  the  policy  in  question,  to  wit, 
June  16th  1876. 

The  act  of  May  ISth,  1878  (75  O.  L.,  572),  also  relates  entirely  to 
foreign  companies.  It  amends  section  20  of  the  act  of  April  27th^ 
1872,  and  section  18  of  that  act,  as  amended  May  2d,  1873. 

The  intention  of  the  law-maker  must  be  deduced  from  the  whole 
enactment,  and  the  sections  must  be  construed  consistently  if  possible. 
The  provisos  in  section  18  are  limitations  simply  upon  the  rights  of 
foreign  companies.  If  applied  to  Ohio  companies,  it  would  repeal 
section  32. 

That  the  two  sections  are  absolutely  inconsistent,  if  our  construc- 
tion be  incorrect,  is  clear.  The  act  of  1872  permits  the  defense  for 
three  years;  after  three  years  it  is  permitted  as  to  age.  The  act  of 
1873  forbids  it,  ab  initio,  as  to  all  misstatements.  It  is  clear,  not- 
withstanding this  fact,  that  the  legislature  at  all  times  intended  to 
leave  section  32  in  full  force.  This  is  plain,  from  the  fact  that  the 
act  of  1873  is  a  repeal  and  amendment  of  section  18  alone,  and  the 
act  of  1878  amends  only  sections  18  and  20.  And  the  preservation 
of  section  32  in  the  Revised  Statutes  removes  all  doubt  upon  the 
subject.    Hence,  it  is  necessary  to  construe  the  act  of  1872. 

1.  A  mere  revision  will  not  be  held  to  effect  a  change  in  the  law» 
unless  the  intention  to  make  such  change  is  clear:  State  vs.  Comrs. 
Shelby  Co.,  36  O.  S.,  326;  State  vs.  Jackson,  36  O.  S.,  286. 

2.  If  the  Legislature  intended  to  enact  section  3,625,  as  an  inde- 
pendent provision  upon  the  subject  to  which  it  relates,  and  it  there- 
fore became  at  the  date  of  the  revision  applicable  to  all  companies, 
then  section  3,626  (assuming  the  presence  of  direct  inconsistency  be- 
tween the  two  sections)  must  be  construed  to  be  a  modification  of 
section  3,625,  because  it  occurs  later  in  the  statutes. 

The  act  relates  to  misstatements  and  not  to  warranties,  being  in 
derogation  of  common  right,  it  must  be  strictly  construed. 
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The  action  is  not  brought  on  the  policy,  therefore  the  statute  does 
not  apply. 

By  the  Court. 

The  petition  charged  that  by  policy  dated  June  30,  1876,  defend- 
ant insured  the  life  of  L.'s  father  for  the  benefit  of  L. ;  that  L.  had 
duly  paid  four  annual  premiums,  of  $209.46  each,  and  tendered  a 
fifth  at  proper  time  and  place;  that  defendant  wrongfully  refused  to 
accept  it;  that  L.  thereupon  gave  notice  that  he  rescinded  the  con- 
tract and  demanded  payment  of  the  four  premiums  and  interest, 
which  defendant  refused  to  pay.  The  answer  averred  that  the  policy 
contained  a  stipulation  and  condition  that  unless  all  the  statements 
made  in  the  application  for  the  same  were  true,  the  said  policy 
should  be  void,  and  all  payment  of  premiums  made  thereon  should 
be  forfeited  to  the  defendant,  and  the  application  for  the  policy  con- 
tained a  statement  that  Michael  Lowe,  the  person  whose  life  was 
covered  by  the  terms  of  said  policy,  was  fifty-eight  (58)  years  of  age 
at  the  date  of  said  policy,  when  iq  truth  he  was  several  years  older 
than  the  age 'fixed  by  said  statement. 

There  was  no  reply.  The  only  evidence  offered  at  the  trial  was 
the  policy.  After  verdict  for  defendant,  L.  moved  for  judgment  on 
the  pleadings  notwithstanding  the  verdict.  This  the  court  refused 
and  rendered  judgment. 

Heldf  The  last  **  proviso  "  in  section  18,  chap.  2,  of  the  Insurance 
Act  passed  April  27, 1872,  as  amended  by  the  act  of  April  2,  1873 
(70  O.  L.,  99),  did  not  repeal  section  32  of  said  chapter  and  act.  (69 
O.  L.  160.)  The  words  in  the  act  of  1873,  conflicting  with  said  sec- 
tion 32,  modified  the  terms  on  which  the  right  to  do  business  in 
Ohio  was  granted  to  companies  of  other  States.  While  they  deprive 
foreign  companies  of  the  right  to  set  up  an  untrue  statement  as  to 
age,  it  left  section  32  in  full  force  as  to  Ohio  Companies. 

Judgment  affirmed. 


Digitized  by  VjOOQ IC 


298  Report  of  Decisions.  [Aprils 


UNITED  STATES  CIRCUIT  COURT,  E.D.  OP  MISSOURI 


HUNT 

vs. 
MERCANTILE   INS.    CO.* 

Insurance  taken  out  by  a  husband  in  his  own  name  apon  sole  and  separate 
property  of  his  wife,  is  to  be  presumed  to  have  been  procured  by  him  as 
her  agent  and  for  her  benefit. 

Where  a  company's  policies  proTide  that  ^'any  Intei-est  in  property  insured  not 
absolute,  or  that  is  less  than  a  perfect  title,  must  be  especially  represented 
to  the  company  and  expressed  in  this  policy  in  writing,  otherwise  the  in- 
surance shall  be  void,"  it  is  the  duty  of  the  agent  who  makes  the  contract 
in  behalf  of  the  company,  if  he  knows  that  the  property  upon  which  insur- 
ance is  desired  belonss  to  the  applicant's  wife,  to  state  that  fact  in  the 
policy,  and  if  he  fails  to  do  so,  the  policy  .will  not  be  invalid  on  that 
account. 

A  husband  who  has  taken  out  insurance  as  his  wife's  agent  upon  her  property 
I  in  his  own  name  may  sue  in  his  own  name  for  her  benefit  in  case  of  loss. 

Where  a  husband  insured  property  in  his  own  name,  part  of  which  belongped 
to  him  and  part  to  his  wife,  and  after  a  loss  a  creditor  of  his  obtained  Judg- 
ment against  him  and  garnished  the  insurance  company  and  obtained  judg- 
ment for  the  amount  of  the  husband's  loss,  heldy  That  the  judgment  in  the 
garnishment  proceedings  did  not  estop  the  husband  from  suing  the  com- 
pany in  his  own  name  for  the  amount  due  his  wife. 

Hiram  J,  Geovee,  for  Plaintiff". 
Krum  &  Jones,  for  Defendant. 

At  Law. 

Suit  upon  a  policy  of  insurance,  taken  out  by  the  plaintiff  in  his 
own  name,  upon  a  building  and  contents.  The  contents  belonged 
to  the  plaintiff,  but  the  building  was  the  sole  and  separate  estate  of 

*  Decision  reDdered,  November  17,  1884.    From  Federal  Reporter. 
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his  wife.  Building  and  contents  having  been  destroyed  by  fire,  this 
suit  was  brought  to  recover  $500,  the  amount  of  insurance  upon  the 
former.    The  defendant  sets  up  as  matters  of  defense  : — 

(1.)  That  said  building  was  used  at  the  time  it  was  insured  as  a 
tobacco  manufactory,  and  was  insured  as  such  ;  that  said  policy 
provides  that  if  any  building  therein  described  should  become 
vacant  or  unoccupied  for  the  purpose  indicated  in  the  policy,  then 
the  policy  should  become  void,  unless  consent  in  writing  should  be 
indorsed  by  the  insurer  upon  said  policy ;  and  that  without  any 
such  consent  being  given  said  property  was  allowed  to  remain 
vacant  and  unused  for  the  purposes  indicated  m  the  policy  for  the 
period  of  thirty  days  prior  to  its  destruction  by  fire.  (2.)  That  said 
building  was  the  sole  and  separate  property  of  plaintifiTs  wife,  and 
that  fact  not  having  been  expressed  in  the  policy  as  therein  required, 
the  policy  was  on  that  account  void.  (3.)  That  subsequent  to  said 
loss  the  Mercantile  National  Bank  had  recovered  a  judgment  in  this 
court  against  plaintiff  for  the  sum  of  $7,469.60,  and  had  execution 
issued,  and  summoned  the  defendant  herein  as  garnishee-;  that 
defendant  duly  answered  the  interrogatories  filed  in  said  proceed- 
ings, denying  any  indebtedness  to  plaintiff,  and  alleging  in  its  said 
answer  the  same  facts  as  defenses  for  non-indebtedness  to  the 
plaintiff  herein  upon  said  policy  as  are  pleaded  in  this  suit ;  that  the 
same  issues  were  made  up  in  said  garnishment  proceedings,  on  a 
denial  of  said  answer,  and  the  reply  to  said  denial,  that  are  presented 
in  this  suit,  and  upon  a  trial  of  said  issues,  the  plaintiff  herein,  being 
a  party,  cross-examined  the  witnesses  introduced,  and  that  the  court 
determined  all  of  said  issues  in  favor  of  defendant,  except  as  to  $500, 
the  amount  of  insurance  mentioned  in  said  pohcy  of  insurance  as 
being  upon  the  j)er8onal  property  described  therein,  which  amount 
of  money  the  court  determined  to  be  in  the  hands  of  defendant  as 
garnishee,  and  to  be  due  plaintiff ;  that  said  sum  was  paid  to  said 
bank  ;  and  that,  by  reason  of  the  premises,  the  plaintiff  herein  has 
no  further  cause  of  action,  because  the  issues  in  reference  to  such 
other  claim  and  demand  have  all  been  determined  by  this  court  in 
favor  of  defendant,  and  are  res  adjudicata. 

The  plaintiff,  by  his  reply,  admits  that  said  building  belonged  to 
his  wife,  but  alleges  that  the  insurance  thereon,  though  taken  out  in 
his  name,  was  so  taken  out  by  him  as  her  authorized  agent,  and  for 
her  benefit,  and  that  said  insurance  company  knew  that  said  prop- 
erty belonged  to  plaintiff's  wife,  and  that  he  was  acting  as  her  agent 
in  obtaining  said  insurance  when  it  issued  its  policy  ;  and  that  it 
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was  the  duty  of  said  company's  agent,  and  not  of  plaintiff,  to  see  to 
the  expression  of  the  true  ownership  of  said  property  in  said  policy. 

The  reply  closed  With  a  general  denial  of  the  averments  of  the 
answer  not  expressly  admitted. 

The  case  was  tried  by  the  court  without  a  jury. 

Evidence  was  introduced  at  the  trial  tending  to  prove  that  plaintiff 
acted  as  his  wife's  agent  in  taking  out  said  policy  on  said  building, 
and  that  defendant's  agent,  who  issued  the  policy,  knew  at  the  time 
the  contract  of  insurance  was  made,  that  said  building  belonged  to 
the  plaintiffs  wife,  he  having,  as  the  agent  of  another  company,  pre- 
viously issued  a  policy  upon  the  same  property  in  the  wife's  name, 
and  that  he  thereafter  renewed  both  policies, — one  in  the  wife's 
name,  and  the  other  in  the  name  of  the  husband. 

On  November  1, 1884,  the  court  delivered  the  following-  opinion : — 

Treat,  J. 

There  are  three  contested  points  in  this  case  :  First,  whether  the 
building  was  destroyed  by  fire  during  non-occupancy,  within  the 
meaning  of  the  policy.  Without  analyzing  the  testimony  it  must 
suffice  to  state  that  under  the  facts  the  loss  was  not  avoided  by  the 
then  condition  of  the  premises.  Second,  the'  defendant  relies  upon 
the  following  condition  in  the  policy,  to  wit :  "  Any  interest  in 
property  insured  not  absolute,  or  that  is  less  than  a  perfect  title,  or 
in  case  of  a  buDding  standing  on  leased  ground,  or  on  land  held 
under  contract  only,  must  be  especially  represented  to  the  com- 
pany, and  expressed  in  this  policy  in  writing,  otherwise  the  insur- 
ance shall  be  void."  If  it  were  necessary  to  determine  the  questions 
connected  with  this  allegation  in  the  light  of  the  dealings  between 
the  parties,  and  the  knowledge  ot  defendant  of  the  relationship  of 
the  assured  to  the  property,  important  questions  would  have  to  be 
determined.  The  briefs  of  the  counsel  are  mainly  directed  to  this 
proposition.  Third,  a  partial  payment  and  estoppel  by  a  prior 
adjudication  are  not  controverted  by  the  pleadings.  The  court  has 
examined  the  pleadings  and  record,  and  reached  the  conclusion  that 
the  plaintiff  is  estopped,  as  the  answer  avers.  See  Cromwell  vs. 
County  of  Sac,  94  XJ.  S.,  351.  Judgment  is  therefore  ordered  for  the 
defendant. 

The  plaintiff  thereupon  move  for  a  new  trial  upon  the  ground 
that  ^*the  facts  pleaded  by  defendant  in  its  answer  as  an  estoppel 
upon  plaintiff  were  controverted  by  the  plaintiffs  reply  to  said 
answer,  and  defendant  offered  no  evidence  at  the  trial  to  prove  said 
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facts,"  and  that  the  plea  of  estoppel  had  been  abandoned  by  the 
defendant,  and  the  evidence  did  not  sustain  the  judgment.  In  his 
brief,  the  plaintiff  called  the  court's  attention  to  the  fact  that  in  the 
proceedings  in  the  case  of  Merchants'  National  Bank  yb.  Mercantile 
Insurance  Ck).,  the  court  had  found  that  the  defendant  herein  was 
liable  for  the  amount  written  upon  the  personalty  covered  by  the 
property,  viz.,  |500,  but  had  held  that  a  creditor  of  the  plaintiff 
herein  could  not  recover  the  $500  written  upon  the  realty,  because 
the  latter  fund  did  not  belong  to  the  plaintiff,  but  to  his  wife,  if  any 
one,  and  could  only  be  recovered,  if  at  all,  in  a  suit  for  her  benefit, 
and  that  this  suit  had  been  instituted  by  plaintiff  for  the  benefit  of 
his  wife. 

The  motion  for  a  new  trial  having  been  argued,  the  court  (per 
Tbe^t,  J.)  reversed  its  former  ruling  in  favor  of  the  defendant,  and 
held  for  the  plaintiff  upon  all  the  three  points  mentioned  in  its 
former  opinion,  and  gave  judgment  accordingly. 
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SUPBEME  COURT  OP  PENNSYLVANIA. 

Error  to  the  Court  of  Common  Pleas  of  Mercer  County. 


SMTTH 
m. 
MERCER  COUNTY  MUT.  FHIE  INS.  CO., 

BELL,  BECETVEB.* 

It  is  an  established  mle  that  the  statute  of  limitations  is  no  bar  to  an  action 
brought  within  six  years  of  the  date  when  the  claim  became  suable. 

Where  the  liability  of  the  member  of  a  mutual  insurance  company  is  to  pay, 
after  assessment  and  notice,  his  proportion  of  losses  and  expenses  occurring 
during  his  membership,  the  right  of  action  against  him  does  not  accrue 
till  after  assessment  and  notice. 

If  suit  be  brought  within  six  years  after  the  assessment  and  notice,  though 
more  than  six  years  after  termination  of  the  membership,  the  statute  will 
not  bar. 

J.  Q.  Elliott,  Esq.,  for  Plaint^  in  Error. 
E.  W.  Jackson,  Esq.,  Contra. 

Tbunket,  J. 
The  defendant  concedes  that  he  was  not  bound  for  any  certain 
sum  of  money,  that  his  liability  was  conditional,  and  that  no  action 
accrued  against  him  until  an  assessment  made  in  accordance  with 
the  charter  of  the  company.  He  contends  that  the  plaintiff  was 
bound  to  levy  all  assessments  for  losses  and  expenses  which  occurred 

*  Opinion  filed,  NoTemb«r  10, 189A.    From  PUttburffh  Legal  Journal. 
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duriiig  his  membership,  within  six  years  from  the  expiration  thereof, 
and  that  he  may  avail  the  bar  of  the  statute  of  limitations  against 
any  assessment  made  more  than  six  years  after  the  policy  had 
expired.  Thus,  the  single  question  is  presented  whether,  upon 
contracts  of  the  nature  of  the  one  in  suit,  the  statute  begins  to  run 
before  an  action  has  accrued. 

Where  a  man  contracts  to  pay  soother  a  sum  of  money  on  de- 
mand, he  may  be  sued  immediately,  the  suit  itself  being  a  sufficient 
demand.  But  if  the  defendant's  liability  depends  on  the  perform- 
ance of  a  condition,  until  it  be  performed,  no  action  will  lie.  When 
a  note  is  given  to  a  mutual  insurance  company  to  stand  in  place  of 
capital,  and  the  time  for  requiring  payment  is  left  to  the  uncon- 
trollable will  of  the  company,  it  is  payable  on  demand,  and  the 
statute  bars  a  suit  commenced  more  than  six  years  affcer  date  of 
the  note:  Howland  vs.  Edmonds,  24  N.  Y.,  307.  In  that  case  the 
difference  was  defined  between  the  note  in  suit  and  a  note  given 
to  a  mutual  insurance  company  for  a  policy,  as  an  engagement  to 
pay  the  proportion  of  the  losses,  not  exceeding  the  nominal  amount 
of  the  note ;  do  action  being  maintainable  on  the  latter  until  after 
an  assessment  to  ascertain  the  proportion.  It  was  vain  to  note 
the  difference,  or  to  inquire  when  an  action  would  accrue,  unless 
the  statute  would  not  begin  to  run  until  there  would  be  a  right  to 
begin  suit. 

Where  subscription  was  made  to  the  capital  stock  of  a  corpora- 
tion, payable  in  such  proportion  and  at  such  times  as  should  be 
determined  by  the  president  and  managers,  the  charter  providing 
that,  if  any  proportion  be  not  paid  within  thirty  days  after  notice, 
the  company  may  bring  suit  therefor,  it  was  decided  that  no  action 
was  maintainable  until  the  proportion  and  time  for  payment  had 
been  determined  and  the  requisite  notice  given,  and,  therefore,  the 
statute  of  limitation  did  not  begin  to  run  until  the  plaintiff  had  a 
right  to  sue:  Sinkler  vs.  Turnpike  Co.,  3  P.  &  W.,  149.  Sub- 
scribers to  capital,  upon  payment  of  twenty  per  centum  on  their 
shares,  agreed  with  fche  corporation  that  no  further  assessment 
should  be  made  thereon,  and  certificates  for  full-paid  shares  were 
issued  to  them.  The  corporation  was  adjudicated  a  bankrupt,  and 
to  satisfy  the  claims  of  its  creditors  it  became  necessary  to  assess 
the  unpaid  stock.  It  was  held  that  the  agreement,  though  binding 
the  parties,  was  void  as  to  creditors  of  the  corporation  ;  that 
before  the  assignees  in  bankruptcy  could  maintain  an  action  against 
the   stockholder,  there  must  be   some  proceeding  m  the  proper 
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court  in  the  interest  of  the  creditors ;  and  until  ordered  by  such 
court,  an  assessment,  or  an  authorized  demand  upon  the  stock- 
holder, no  cause  of  action  accrues  against  him  by  the  assignees, 
and  the  limitation  provided  in  the  Bankrupt  Act  does  not  begin  to 
run:    Scovil  vs.  Thayer,  105  U.  S.,  143. 

The  doctrine  of  the  foregoing  cases  is  not  only  applicable  to  an 
agreement  by  the  insured  to  pay  his  proportion  of  the  Iosmcs  and 
expenses  to  the  insurer,  but  it  has  been  enforced  in  other  States 
where  the  question  has  arisen.  A  sufficient  answer  to  the  plea  of 
the  statute  of  limitations  is,  that  the  note  was  not  payable  at  once^ 
or  on  demand,  but  is  payable  by  installments,  upon  the  happening 
of  a  loss  and  assessment  therefor ;  and  so,  until  an  assessment  is 
made,  the  statute  does  not  begin  to  run.  In  the  matter  of  Slater 
Mutual  Fire  Ins.  Co.,  10  Rhode  Island,  42  ;  Bigelow  et  aL  vs.  Libby, 
117  Mass.,  359.  The  same  principle  was  ruled,  though  the  action 
was  not  on  a  premium  note,  in  Hope  Mutual  life  In&  Co.  vs.  Weed, 
28  Conn.,  51.  In  New  York  it  was  decided  by  the  supreme  court, 
that  the  liability  of  the  maker  of  a  premium  note  given  to  a  mutual 
insurance  company,  payable  '*  in  such  portions  and  at  such  times  as 
the  directors  may  agreeably  to  their  charter  and  by-laws  require,"  is 
not  .absolute  but  conditional ;  and  the  cause  of  action  is  not  per- 
fect until  an  assessment,  and  notice  thereof  given  to  the  maker,  and 
an  action  thereon  will  not  be  barred  by  the  statute  of  limitation 
until  six  years  from  that  time:  Rowland,  Beceiver,1vs.  Cuykendall, 
40  Barb.,  320.  This  decision  was  not  by  the  court  of  appeals,  but  it 
seems  to  have  been  accepted  as  sound. 

To  repel  the  current  of  authority,  the  defendant  referred  to 
Laforge  vs.  Jayne,  9  Pa.  Si,  412  ;  Pittsburgh  &  Connellsville  Rail- 
road Co.  vs.  Byers,  32  id.,  22  ;  Morrison's  Adm'r  vs.  Mullen,  34  id., 
12.  and  Codman  vs.  Rogers,  10  Pick.,  112.  It  is  only  necessary  to 
refer  to  Girard  Bank  vs.  Bank  of  Penn  Township,  39  Pa.  St.,  92,  to 
learn  how  inapplicable  those  cases  are  to  cases  '' between  an 
ordinary  debtor  and  creditor,  or  depositor  and  depositary,  or  bailor 
and  bailee  for  custody,"  or,  it  may  be  added,  between  insured  and 
insurer  in  an  action  on  a  conditional  premium  contract  In  Fink- 
boneV  Appeal,  86  Pa.  Si,  368,  Laforge  vs.  Jayne  is  mentioned  as 
overruled.  Codman  vs.  Rogers  was  no  authority  against  the  adjudi- 
cation in  Bigelow  et  al.  vs.  Idbby,  for  the  principle  involved  in  the 
former  case  did  not  touch  the  latter.  Lapse  of  time  with  other 
circumstances  may  sometimes  be  sufficient  to  warrant  an  inference 
of  payment,  or  the  abandonment  of  a  contract,  or  to  induce  a  chan- 
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oellor  to  dismiss  a  bill  because  the  plaintiflTs  olaim  is  stale  and 
inequitable  ;  but  such  cases  do  not  overthrow  the  established  rule, 
that  the  statute  of  limitations  is  no  bar  to  an  action  brought  within 
six  years  of  the  date  when  the  daim  became  suable.  To  hold  that 
the  statute  is  a  bar  to  the  plaintifTs  claim  on  the  ground  that 
demand  should  have  been  within  six  years,  would  be  equivalent  to 
converting  this  conditional  contract,  dependent  on  the  happening  of 
losses,  into  an  absolute  contract  to  pay  a  certain  sum  on  demand. 

Judgment  affirmed. 
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CIRCUIT  COURT  OP  THE  UNITED  STATES, 

DISTRICT  OF  EHODE  ISLAND. 


OWEN  MEALET 

V8. 

METROPOLITAN  LIFE  INS.  00  * 

The  defendant  company  cannot  be  compelled  to  file  the  application  and  medi- 
cal examination  in  the  office  of  the  clerk  of  court. 

W.  P.  Angell  and  C.  Bradley  for  Plaintiff. 
W.  Or,  RoELKEE,  for  Defendant. 

Cabpemteb,  J. 

This  is  an  action  on  a  policy  of  life  insurance,  and  the  defendant 
files  several  pleas  setting  out  that  the  statements  and  answers  to 
certain  questions  contained  in  the  application  and  medical  examina- 
tion which  form  part  of  the  contract  of  insurance  are  untrue,  and 
specifying  the  particular  statements  so  alleged  to  be  untrue,  and 
making  profert  of  the  application  and  medical  examination.  The 
plaintiff  now  moves  for  an  order  on  the  defendant  to  file  the  appli- 
cation and  medical  examination  in  the  clerks  office. 

The  motion  is  not  properly  framed  as  a  demand  of  oyer,  since  the 
order  granting  oyer,  would  provide  only  that  the  plaintiff  have  a 
copy  of  the  instrument  and  not  that  the  original  instrument  be  put 
on  file.  The  motion  has,  however,  been  argued  as  though  it  wei*e  a 
proper  demand  of  oyer,  and  in  that  light,  I  have  considered  it. 

In  the  first  place  it  is  to  be  noted  that  the  plea  does  not  show  that 

*  Decialon  roDdered,  Feb.  36, 1886. 
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the  agreement  is  under  seal  and  consequently  profert  was  unneces- 
sary and  oyer  cannot  be  demanded. 

The  authorities  cited  by  the  defendant  abundantly  sustain  this 
position,  1  Chitty  on  Pleading,  *430,  *431 ;  Sneed  vs-  Wister,  8 
Wheat.,  690.  Indeed,  the  order  here  asked,  seems  to  be  prohibited 
by  implied  exclusion  by  the  twenty-third  law  rule  for  this  circuit, 
which  reads  as  follows  : — 

''  Oyer  of  all  specialties  declared  on  may  be  had  on  motion  at  the 
return  term,  but  not  afterwards,  unless  by  special  order  of  courts  on 
affidavit  of  special  cause." 

It  was,  however,  the  practice  of  the  English  courts  and  is  the 
practice  with  us,  in  cases  where  oyer  is  not  demandable,  but  in 
which  the  court  can  see  that  a  knowledge  of  the  instrument  in  ques- 
tion is  proper  and  necessary  for  either  party,  to  make  an  order  that 
he  have  a  copy.  But  in  the  practice  of  the  courts  of  Bhode  Island, 
which  is  followed  by  this  court,  the  proceeding  to  be  taken  in  order 
to  obtain  an  order  of  this  kind  is  prescribed  by  the  law  of  the  State 
in  Pub.  Stai,  cap  214,  sec.  45  ;  which  is  as  follows  : — 

"Whenever  either  party  to  any  proceeding  at  law  or  equity  in  the 
supreme  court  or  to  any  proceeding  at  law  in  the  court  of  common 
pleas,  shaU  set  forth  in  writing  under  oath,  upon  his  knowledge  or 
belief,  that  opposite  party  is  in  the  possession  or  control  of  some 
document  to  which  the  applicant  is  entitled,  such  court  or  a  justice 
may  order  such  opposite  party,  or  if  the  same  be  a  body  corporate 
then  some  officer  thereof,  to  make  answer  on  oath  at  or  before  a 
time  to  be  fixed  in  said  order,  as  to  what  document  he  so  has  relating 
to  the  matter  in  dispute  between  the  parties,  or  what  he  knows  as  to 
the  custody  of  such  dociunent,  and  if  in  his  possession  or  control 
whether  he  objects  to  the  production  of  the  same,  and  the  grounds 
of  such  objection,  and  thereupon  such  court  or  justice  may  require 
the  production  of  said  document,  or  may  compel  the  party  having 
the  same  in  his  possession  or  control  to  allow  the  applicant  to  inspect 
the  same,  and  if  necessary,  to  take  examined  copies  of  the  ^ame, 
and  may  make  such  further  order  thereon  as  shall  be  just." 

This  present  motion  is  not  framed  in  accordance  with  the  statute, 
and  it  must  be  dismissed. 
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SUPREME  COURT  OF   MICHIGAN. 


FREY 

GERMANIA  LIFE  INS.  CO.*  ^ 

Any  dautie  in  a  policy  of  life  insnrance  should  be  constmed  somewhat  strictly, 
but  parties  may  stipulate  what  risks  shall  be  covered  by  the  policy,  and  if 
the  terms  are  not  ambiguous  they  will  be  enforced. 

Theie  is  nothing  in  the  laws  of  Michigan  which  forbids  a  life  insurance  oom- 
pany  paying  (under  the  terms  of  its  policies)  the  beneficiary  of  a  policy- 
holder who  has  taken  his  own  life,  a  '^reserved  sum/'  which  Yirtually 
refunds  the  premiums  paid  instead  of  the  amount  of  the  policy. 

The  fact  that  the  policy  does  not  declare  what  the  reserved  sum  shall  be,  does 
not  render  the  clause  referring  to  it  void,  provided  it  is  ascertainable. 

Case  made  from  Kent. 

D.  E  CoBBETT,  for  Plaintiff  and  Appellant 
R  W.  BuTTKBFiELD,  for  Defendant, 

Campbell,  J. 
Plaintiff  sued  defendant  on  a  life  insurance  policy  upon  the  life  of 
her  husband,  Adam  Frej,  who  committed  suicide  while  of  unsound 
mind.  The  only  question  in  the  case  is  whether  this,  under  the 
terms  of  the  policy,  defeated  her  right  of  recovery  for  any  more  than 
the  amount  allowed  as  legal  reserve.  The  court  below  confined  the 
recovery  to  that  amount  The  sum  insured  was  $1,000,  but  the 
reserve  amounted  to  $201.38.  The  policy,  after  other  recitals  and 
provisions,  contained  several  clauses  declaring  under  what  circum- 
stances it  should  be  avoided.  Among  these  was  the  following : 
"  If  the  person  aforesaid  shall  die  by  suicide,  or  by  his  own  hand, 

•  Ui.inioii  fliva,  tftuiaftry  :«i,  HM.    From  N.  W.  Reporter. 
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or  in  conBequence  of  an  attempt  to  commit  suicide  or  to  take  his 
own  life  :  provided,  however^  that  if  any  of  these  acts  be  committed 
while  in  a  condition  of  mental  derangement  or  insanity,  the  com- 
pany agreed  to  pay,  upon  the  return  of  the  policy  thus  avoided,  the 
full  legal  reserve  thereol" 

It  was  stipulated  on  txial  tibat  Frey's  death  was  by  suicide  while 
in  a  state  of  mental  derangement  or  insanity,  and  that  the  reserve 
was  the  sum  before  referred  to,  which  was  paid  into  court,  with 
costs.  It  VTas  not  urged  on  the  argument  that  it  was  beyond  the 
legal  power  of  insurance  policies,  which  should  not  cover  death  by 
suicide  during  insanity.  It  is  unquestionably  true  that  any  clause 
involving  forfeiture  should  be  construed  somewhat  strictiy.  But  it 
seems  generally  conceded  that  parties  may  stipulate  what  risks  shall 
be  covered  by  the  policy,  and  if  the  terms  of  the  instrument  are  not 
ambiguous  they  will  be  enforced.  We  do  not  discover  any  difficulty 
in  ascertaining  the  meaning  of  this  policy.  It  very  plainly  excepts 
every  kind  of  suicide  from  the  full  protection  of  the  insurance,  and 
in  favor  of  insane  persons  secures  to  their  beneficiaries  a  smaller 
amount,  which  appears  to  be  intended  to  restore  in  whole  or  in 
part  the  premiums  paid.  It  does  not  differ  in  principle  from  pro- 
visions which  should  exclude  from  benefits  death  by  particular 
diseases  or  accidents,  which  may  involve  no  fault  on  the  part  of 
the  decedent,  but  which  may  be  a  risk  the  company  prefers  not  to 
take.  This  can,  no  doubt,  be  done  where  there  is  no  legal  pro^ 
vision  to  the  contrary.  Nothing  in  our  insurance  laws  has  been 
pointed  out  which  forbids  it  The  fact  that  tiie  x>olicy  does  not 
declare  what  this  reserved  sum  shall  be,  does  not  render  the  clause 
void,  provided  it  is  ascertainable.  We  are  not  informed  what  rule 
is  applied  for  ascertaining  it,  but  the  parties  have  agreed  what  it 
should  be,  and  therefore  we  must  assume  there  are  means  of  ascer- 
tainment The  was  no  error  in  the  conclusion  of  the  court  below, 
and  the  judgment  must  be  affirmed. 

The  other  justices  concur. 
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LOWER  COURT  DECISIOxNS. 


TITLE  TO  WIFE'S  POLICY.— RIGHTS  OF  CREDITORS.— IN- 
TERPLEADER 


Supreme  Court  of  New  York. — General  Term. 


PHILLIPENA  KELLER,  Appellani, 

vs. 

NEW  ENGLAND  MUX.  Llb^E  INS.  C0.» 

An  endowment  policy  payable  to  the  insured  was  for  the  benefit  of  the  wife  in 
case  of  prior  decease  oV  insured.  Afterwards  insured  assigned  all  his  prop- 
erty for  the  benefit  of  creditors,  and  died  before  the  policy  matured;  leay- 
ing  the  wife  surriving. 

Htidf  That  in  a  contest  between  the  widow,  administrator,  and  assiffuee,  the 
case  was  a  proper  one  for  interpleader,  and  section  820  of  the  N.  i.  code  is 
not  applicable. 

The  policy  provided  that  it  should  be  goyemed  and  construed  by  the  laws  of 
Massachusetts. 

Heldf  That  in  such  a  contest  as  this  the  laws  of  New  York,  the  domicile  of  the 
parties,  must  apply. 

JTeld,  That  the  premiums,  not  having  been  paid  in  fraud  of  creditors  and  part 
6  title  L  art.  6,  chap.  8,  sect.  89  of  N.  Y.  Rev.  St.  not  applying,  the  widow 
was  entitled  to  the  fund. 

Appeal  from  order  of  the  special  term  granting  injunction  pen- 
dente  lite. 

Mebbtft  R  Sawteb,  for  Appellant 
Roger  Fosteb,  for  Bespondetd. 

Davis,  P.  J. 

This  is  an  action  in  the  nature  of  an  interpleader,  brought  to  com- 
pel three  different  claimants  in  interest  to  the  money  or  portion 

*  Impleaded  with  Hugh  N.  C»mp»  MlmliiUitntor  eto.,  and  WiUlam  H.  Bozton,  aaaiguM  etc. 


Digitized  by  VjOOQ IC 


1885.]  Kdler  va.  New  England  MvJt.  Life  Ins.  Co,  311 

thereof  payable  on  a  policy  of  life  insurance  issued  by  the  plaintiff 
to  interplead,  and  praying  an  injunction  to  restrain  them  from  suing 
the  plaintiff  and  also  to  restrain  the  defendant  Keller  from  con- 
tinuing an  action  to  recover  the  proceeds  of  the  policy  previously 
brought  by  her  in  the  superior  court. 

The  &ot  are  substantiaUy  these  :  On  or  about  the  5th  of  April, 
1881,  the  plaintiff  issued  a  policy  to  G.  F.  Keller,  since  deceased, 
whereby,  in  consideration  of  the  premium  paid  and  to  be  paid,  the 
•company  promised  and  agreed  to  pay  to  him  $5,000  at  the  end  of 
eleven  years  from  the  date  of  the  policy,  or,  if  he  should  die  before 
that  date,  to  his  executors  or  administrators  in  sixty  days  after  satis^ 
factory  proof  of  his  death.  The  policy  was  declared,  in  case  of  his 
prior  decease,  to  be  for  the  benefit  of  his  wife,  Phillipena  Keller,  if 
fihe  shaU  survive  him.  G.  F.  Keller  died  on  the  22d  of  February, 
1884,  having  kept  up  the  payment  of  the  premiums  on  the  policy. 
He  left  the  defendant,  Phillipena  Keller,  his  widow,  surviving  him. 
On  the  22d  of  May,  1884,  the  defendant  Camp  was  duly  appointed 
temporary  administrator  of  the  estate  of  George  F.  Keller,  and  duly 
qualified,  and  letters  of  administration  were  issued  to  him.  Prior  to 
his  death,  and  on  or  about  the  18th  of  January,  1884,  Keller  made 
an  assignment  of  all  his  property  to  the  defendant  William  H.  Bux- 
ton for  the  benefit  of  his  creditors.  On  the  24th  of  May,  1884,  Mrs. 
Keller,  the  widow,  brought  an  action,  in  the  Superior  C!ourt  of  the 
City  of  New  York,  against  the  plaintiff,  upon  such  policy,  to  recover  the 
sum  of  $5,000  and  interest,  claiming  jbo  be  entitled  to  the  whole 
thereol  The  defendant  Camp,  as  temporary  administrator,  claims 
to  be  entitled  to  receive  $2,500  of  the  amount  payable  on  such 
policy,  as  assignee  of  said  George  F.  KeUer  for  the  benefit  of  his 
creditors,  on  the  ground  that  the  amount  of  premiums  paid  by 
Keller  on  his  life  policy  exceeded  the  limitation  imposed  by  statute, 
and  that  the  excess  of  such  premiums  belongs  to  his  creditors.  This 
action  was  therefore  commenced  for  the  purpose  of  bringing  these 
several  parties  into  court  to  contest  their  respective  rights,  the 
plaintiff  being  ready  and  willing  to  pay  over  the  amount  due  on  the 
policy  to  whomsoever  shall  be  adjudged  entitled  to  it,  and  bringing 
the  same  into  court  for  that  purpose  in  this  court 

Upon  the  facts,  this  case  seems  to  be  a  proper  one  for  an  inter- 
pleader. But  it  is  insisted  that  the  proper  remedy  was  under 
section  820  of  the  code,  which  provides  that  a  defendant  ''may  at 
uny  time  before  answer  upon  proof  by  afildavit  that  a  person  not  a 
party  to  the  action  makes  a  demand  against  him  for  the  iame  debt 
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or  property  without  collusion  with  him,  apply  to  the  court  upon 
notice  to  that  person  and  the  adyerse  party  for  an  order  to  subeti- 
tttte  that  person  in  his  place  and  to  discharge  him  from  liability  to 
either,  on  his  paying  into  court  the  amount  of  the  debf  The  court 
was  of  opinion  that  the  plamtiff  herein  had  not  an  adequate  remedy 
under  that  section,  and  we  think  that  opinion  is  well  founded- 
Here  are  two  claimants  beside  the  widow  ;  one  as  the  administrator 
of  the  estate,  and  the  other  as  an  assignee  for  the  benefit  of  creditors, 
and  their  claims  are  not  alike,  the  administrator  claiming  the  whole 
sum  and  the  assignee  but  a  part  of  the  money,  and  the  case  is  not 
one  covered  by  the  strict  letter  of  section  820,  because  the  assignee 
of  the  deceased  policy-holder  does  not  claim  or  assert  a  demand  for 
the  same  debt  for  which  the  action  is  brought  Even  if  it  would 
bear  a  construction  that  would  admit  the  bringing  in  of  both  these 
claimants  as  defendants  in  that  action,  nevertheless  the  facts  in  the 
case  present  a  different  contest  than  that  contemplated  by  the  sec* 
tion.  Here  is  not  only  a  contest  between  the  plaintiff,  the  widow, 
and  these  two  claimants,  but  one  between  the  claimants  themselTe% 
which  must  also  be  litigated  before  the  rights  of  aU  parties  can  be 
fuUy  determined  As,  for  instance,  if  the  administrator  is  held  to 
hare  a  superior  right  to  the  widow,  he  is  still  subject  to  a  litigation 
between  himself  and  the  assignee  to  determine  whether  the  assignee 
is  not  entitled  to  the  sum  he  claims  out  of  the  proceeds  of  the 
policy.  That  contest  could  not  be  carried  on  under  section  820,  and 
therefore  the  rights  of  all  the  parties  in  respect  of  the  money  could 
not  in  a  contingency  which  may  arise,  be  disposed  of  in  the  action 
in  the  superior  court 

We  think  the  order  was  correct  and  should  be  affirmed,  with  $10 
costs  and  disbursements. 

SUBSEQUENT  ADJUDICATION  UPON  THE  MERITS  OF  THE  ACTION. 

At  the  trial  of  the  action  before  Judge  Donohue  at  special  term,  it 
appeared  that  at  the  time  of  the  commencement  of  ihe  action  by 
the  widow  against  the  insurance  company  in  the  Superior  Court  of 
the  City  of  New  York,  no  claim  had  been  made  by  either  the  tem- 
porary administrator  or  the  assignee ;  that  the  coimsel  for  the  insur- 
ance company,  seeing  that  each  of  them  had  a  color  of  title  to  the 
payment  of  the  whole  or  a  part  of  the  proceeds  of  the  policy,  visited 
both  of  them  and  asked  of  each,  after  stating  to  them  the  iaeta, 
whether  he  claimed  any  interest  in  the  policy  or  would  consent  to  its 
payment  to  the  widow,  and  that  thereupon  the  temporary  adminis* 
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trator  demanded  payment  of  the  whole  to  him,  but  the  assignee  re- 
fused to  either  daim  or  disclaim. 

The  counsel  for  the  widow  moTed  to  dismiss  the  complaint  upon 
the  following  grounds  : — 

L  That  the  plaintiff  has  brought  this  action  through  collusion  with 
the  defendants  Camp  and  Buxton. 

n.  That  this  action  is  unnecessary  inasmuch  as  complete  relief 
might  have  been  obtained  by  the  plaintiff  in  the  action  brought  by 
Mrs.  Keller  against  it. 

m.  That  no  claim  was  made  by  the  assignee. 

lY.  That  there  is  no  privity  of  claim  between  the  parties. 

The  defendant  Buxton  joined  in  the  second  only  of  those  grounds* 

The  defendant  Camp  moved  to  dismiss  upon  a  fifth  ground  : — 

y.  That  the  policy  by  its  terms  is  payable  to  the  personal  repre-  ' 
sentatives,  and  therefore  there  is  no  substantial  daim  on  behalf  of 
any  one  else  under  the  terms  of  the  policy. 

RooBB  Foster,  for  Plaintiff- 

Fenn  vs.  Edwards,  5  Hare,  314,  is  on  all  fours  with  the  case  at 
bar  and  is  condusive  in  favor  of  the  plaintiff. 

There  was  no  collusion.  Citing,  amongst  other  authorities,  Brassey 
vs.  N.  Y.  &  N.  E.  R  R.  Co.,  19  Fed.  R.,  663,  and  the  lexical  defini- 
tions of  collusion. 

•  To  entitle  the  plaintiff,  a  mutual  life  insurance  company,  to  bring 
this  action,  a  specific  claim  or  demand  from  each  defendant  was  not 
necessary,  provided  each  had  a  color  of  title :  Duke  of  Bolton  vs. 
Williams,  2  Vesey,  Jr.,  138,  153  ;  East  India  Co.  vs.  Edwards,  18 
Vesey,  376;  Wait's  Practice,  vol.  I.,  p.  173  ;  Almet  vs.  Britton,  2 
Eliz.  larg.  p.  65  ;  Hemdon  v&  Higgs,  15  Arkansas,  389  ;  Fowler  vs. 
Doyle,  16  Iowa,  534,  537  ;  Stums  vs.  Warren,  101  Mass.,  664  ; 
Breede  vs.  Aster,  2  Vernon,  37  ;  N.  Y.  &  N.  H.  R.  R.  Co.  V8» 
Schuyler,  17  N.  Y.,  592.  The  plaintiff  would  not  have  obtained  re- 
lief in  the  action  in  the  superior  court. 

Even  could  the  plaintiff  have  obtained  relief  in  that  action,  this 
one  could  still  be  successfully  maintained  :  Wood  v&  Swift,  81 N.  Y., 
31,  35 ;  Barry  vs.  Mutual  Life  Ins.  Co.,  63  N.  Y.,  636 ;  Washington 
life  Ins.  Co.  vs.  Lawrence,  28  How.  Pr.,  435  ;  Board  of  Education  vs. 
ScoviUe,  13  Kansas,  17,  30  ;  Prudential  Assurance  Co.  vs.  Thomas^ 
li.  R,  3  cb.,  App.,  74,  77  ;  School  District  va  Weston,  31  Mich.,  86; 
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Wait'B  Pracfcicej  toL  L  p.  174;  Pomeroj's  Equity  Jurispradenoey 
YoL  UL  §  1,329.  The  questions  of  law  and  fact  are  sufficiently 
doubtful  to  authorize  the  maintenance  of  an  action  in  the  nature  of 
an  interpleader  :  Mutual  Life  Ins.  Ck).  ys.  Blaice,  N.  Y.  Daily  Begis- 
'ter,  Dec.  27th,  1881  ;  s.  c.  on  appeal,  26  Haw.,  473. 

Mebbitt  E.  Sawteb,  for  Defendant  Keller,  cited  the  following  au- 
thorities, amongst  others,  in  support  of  his  motion  to  dismiss.  There 
is  no  priYity  between  the  claimants  :  Lund  Ya  Bank,  23  How.  Pr., 
258  ;  Pomeroy's  Eq.  Jur.,  §§  1,324  and  1,326  ;  Story's  Eq.  PL, 
§§  293-294.  The  claims  in  opposition  to  the  widow  were  two  frivo- 
lous to  have  merited  consideration :  Mohawk  Bank  ys.  Clute,  4  Paige, 
392  ;  Long  ys.  Cranberry,  2  Tenn.,  Ch.  82.  Belief  might  have  been 
obtained  under  section  820  of  the  Code  of  Civil  Procedure  ;  Wilson 
YS.  Duncan,  8  Abb.  Pr.  364. 

A.  H.  Ammidown,  appeared  f6r  Defendant  Camp. 
C.  A.  FuLMMEB,  for  Defendant  Buxton. 

Judge  Donohue  filed  no  opinion  ;  but,  in  a  memorandiun  since 
lost,  said  that,  although  he  originally  inclined  the  other  way,  in  def- 
erence to  the  opinion  of  the  general  term,  he  felt  constrained  to  di- 
rect judgment  for  the  plaintiff. 

A  reference  to  determine  the  conflicting  claims  of  the  defendants 
was  then  ordered.  The  pohcy  contained  the  following  claiise  : 
*^  This  policy  is  payable  only  at  the  office  of  the  company  in  Boston, 
from  which  it  is  issued,  and  this  contract  shall  be  governed  and  con- 
strued by  the  laws  of  Massachusetts."  The  Supreme  Court  of  Mas- 
sachusetts had  held  in  Bailey  vs.  New  England  Mutual  Life  Ins.  Co., 
114  Mass.,  177,  that  the  personal  representative  alone  has  the  right 
to  sue  upon  and  collect  a  policy  payable  to  a  man's  administrator  for 
the  benefit  of  another.  , 

.  The  statutes  of  Massachusetts  (L.  1864,  ch.  197)  contain  the  fol* 
lowing  provision :  "  A  policy  of  insurance  on  the  life  of  any  person, 
duly  assigned,  transferred  or  made  payable  to  any  married  woman  or 
to  any  person  in  trust  for  her  or  for  her  benefit,  whether  such  trans- 
fer be  mad3  by  her  husband  or  other  person,  shall  inure  to  her 
benefit  and  that  of  her  children  independently  of  her  husband  or 
his  creditors,  or  of  the  persons  effecting  or  transferring  the  same  or 
his  creditors,  provided,  however,  that  if  the  premium  on  such  poUcsy 
is  paid  by  any  person  with  intent  to  defraud  his  creditors,  an  amount 
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equal  to  the  premium  eo  paid,  with  interest  thereon,  shall  inure  to 
the  benefit  of  said  creditors,  subject,  however,  to  the  Statute  of 
liimitations. " 

The  provision  of  the  New  York  statutes  upon  the  subject  (L. 
1858,  ch.  187)  is  as  follows :  ''But  when  the  premium  paid  in  any 
year  out  of  the  property  or  funds  of  the  husband  shall  exceed  five 
hundred  dollars,  such  exemption  from  such  claims  shall  not  apply  to 
Bo  much  of  said  premium  so  paid  as  shall  be  in  excess  of  five  hun- 
dred dollars,  but  such  excess,  with  the  interest  thereon,  shall  inure  to 
the  benefit  of  his  creditors."  It  is  to  be  observed  that  the  provi- 
sion as  to  the  excess  over  five  hundred  dollars  is  not  confined  by  its 
language  to  cases  of  fraud.  Whether  or  not  the  courts  would  give 
it  a  more  narrow  construction  has  never  been  decided. 

Pbocbedinqs  Befobe  the  Beferee. 

Mebrttt  K  Sawter,  for  the  Widow  Keller,  argued  : — 

The  whole  amount  of  the  policy  was  payable  directly  to  her: 
Hoyle  vs.  Ghuardian  Life  Ina  Co.,  6  Rob.,  567  ;  Pitney  vs.  Glens 
Falls  Ina  Co.,  66  N.  Y.,  6 ;  Code  of  Civil  Procedure,  §  449. 

The  Massachusetts  statutes  and  decisions  do  not  apply. 

The  New  York  statute  does  not  apply  to  a  policy  such  as  the  one 
in  suit    Barker  va  Union  Mutual  Life  Ins.  Co.,  33  N.  Y.,  283,  287. 

A.  H.  Ammidown,  for  Defendant  Camp  : — 

The  administrator  alone  has  the  right  to  sue.  47  N.  Y.,  430  ;  Bailey 
va  N.  Y.  Mut.  Ina  Co.,  114  Masa  177.  The  Massachusetts  statutes 
and  decisions  should  govern.  The  assignment  to  Buxton  is  void,  on 
account  of  a  defect  in  its  acknowledgment. 

C.  A.  Flammeb,  for  Drfendanl  Buxton. 

The  assignment  is  valid.  The  New  York  statute  should  apply. 
There  were  several  similar  policies  upon  Keller's  life,  some  of  which 
have  been  collected  by  the  widow.  The  representative  of  his  credi- 
tors is  entitled  to  recover  the  excess  over  five  hundred  dollars  of  the 
sum  of  the  premiums  paid  in  each  year  by  him  upon  all  such 
policies. 

The  referee,  William  A.  Boyd,  filed  a  report  in  favor  of  the  widow 
Keller,  which  contained  the  following  conclusions  of  law  : — 
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I. — ^That  the  laws  of  the  State  of  New  York,  and  not  the  laws  of 
the  State  of  Massachusetts,  are  to  govern  as  between  the  parties 
defendant  herein,  in  determining  their  rights,  as  between  themselves, 
to  the  fund  represented  by  the  policy  of  insurance  issued  by  the 
plaintiff  and  which  fund  is  now  in  the  custody  of  thii»  court 

n. — That  none  of  the  payments  of  premium  upon  said  policy  was 
made  in  fraud  of  the  rights  of  creditors,  or  with  intent  to  hinder, 
delay,  or  defraud  creditors. 

III. — That  neither  the  said  poHcy  nor  either  of  the  pohcies  of 
insurance  mentioned  in  my  eighth  and  ninth  findings  of  facts  comes 
within,  nor  are  governed  by  Part  5,  Title  L,  art.  6.  chap.  8,  sect  89 
of  the  Revised  Statutes  of  the  State  of  New  York,  providing  that  a 
married  woman  may  cause  her  husband's  life  to  be  insured  for  her 
sole  use  ;  but  that  when  the  premium  paid  in  any  year  out  of  the 
property  or  funds  of  the  husbaAd  shall  exceed  $500,  the  excess  over 
$500  shall  inure  to  the  benefit  of  creditors. 

lY. — ^That  neither  the  assignee  of  said  George  F.  Keller,  nor  his 
temporary  administrator  had  any  right  or  interest  in  or  to  the  fund 
deposited  herein  by  the  plaintiff  to  the  credit  of  this  action  or  in 
or  to  any  part  thereof. 

Y. — ^That  the  defendant  PhiUipina  Keller,  the  widow  of  said 
George  F.  Keller,  and  beneficiary  under  said  policy,  is  entitled  to 
the  whole  of  the  said  fund  so  deposited  by  the  plaintiff  herein  to  the 
credit  of  this  action. 

This  report  was  confirmed  by  Judge  Donohue  at  special  term. 
No  appeal  was  taken  from  these  decisions. 


Digitized  by  VjOOQIC 


1886.1  Olena  Falls  Ins.  Co.  vs.  Hojldns  et  al  317 


POWER  OF  AGENT  TO  INSURE  HIMSELF. 


AppdlaJte  Court  for  the  Third  District  of  lUinoiis. 


GLENS  FALLS  INS.. CO. 

V8. 

R.  8.  HOPKINS  ET  AL. 

An  agent  cannot  bind  his  jirincipal  in  a  contract  with  himself,  without  the 
acquiescence  of  the  principal. 

Authority  from  the  general  agent  to  countersij^n  his  own  policies,  will  not  au- 
thorize him  to  renew  a  contract  to  himself  after  a  loss  and  issue  a  policy, 
not  having  charged  himnelf  with  the  premium  nor  havine  previously  re> 
ported  it  to  the  company  on  the  ground  that  he  had  verbally  agreed  with 
his  partners  for  such  renewal  prior  to  the  expiration. 

MoCuLLOOH,  J. 

This  -was  a  suit  by  appellees  against  appellant  to  recover  insur- 
ance money  claimed  in  consequence  of  a  loss  by  fire.  The  declara- 
tion counts  upon  two  policies,  the  first  of  which  had  expired  before 
the  loss,  but,  as  alleged,  h^  been  renewed  by  a  parol  agreement. 
The  second  was  issued  after  the  fire  and  antedated,  as  is  claimed,  in 
pursuance  of  a  parol  agreement  made  before  the  fire. 

The  proof  shows  that  one  Whitlock  was  general  manager  of  ap- 
pellant's business  at  Chicago,  with  power  to  appoint  sub-agents.  In 
pursuance  of  this  power  he  had  appointed  appellee  Hopkins,  the 
agent  of  appellant  at  Homer,  Illinois,  with  power  to  receive  propo- 
sals for  insurance,  to  fix  and  determine  rates,  to  receive  moneys  and 
to  countersign,  issue  and  renew  policies  signed  by  the  president  and 
secretary.  It  was  also  his  duty  to  make  daily  reports  to  WhiUock  of 
policies  issued  and  renewed  or  other  busmesb  transacted  for  the 
company,  giving  a  copy  of  the  written  portions  of  policies  issued. 
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Appellee  Hopkins  had  a  store  at  Homer  to  which  he  gave  his 
personal  attention,  and  one  at  Ogden,  in  company  with  appellee, 
H.  S.  Nichols,  who  had  the  principal  charge  there. 

After  his  appointment  as  agent,  Hopkins  wrote  up  a  policy  on  his 
own  stock  of  goods  at  Homer,  and  sent  the  same  to  Whitlock  to  be 
countersigned  by  him.  Whitlock,  according  to  the  testimony  intro- 
duced on  the  trial,  replied  in  a  letter  stating  that  he  appreciated  his 
own  modesty  about  countersigning  his  own  poHcies,  and  directing 
him  thereafter  to  sign  them  himself. 

After  that  he  countersigned  several  policies  on  his  own  stock  and 
reported  them  to  Whitlock  in  the  usual  order  of  business,  and  no 
objection  was  made. 

On  August  24,  1882,  he  issued  policy  No.  159,  on  the  stock  of 
goods,  fixtures,  and  furniture  in  Ogden,  owned  by  himself  and  Nich- 
ols, it  being  for  $4,000,  and  for  the  period  of  one  year.  Upon  re- 
ceiving the  report  of  this  policy,  Whitlock  made  some  objections  by 
letter  to  Hopkins,  that  the  rate  of  premium  had  not  been  given,  and 
that  it  failed  to  specify  the  amounts  respectively  upon  the  store, 
fixtures,  and  furniture,  and  asking  same  to  be  done.  Whitlock  also, 
in  his  next  letter,  made  some  criticisms  upon  the  amount  of  the  risk 
in  comparison  with  the  value  of  the  property  insured,  and  stated 
that  if  there  was  no  other  insurance,  or  if  there  was  and  it  was  con- 
current with  that  poUcy  they  would  let  it  stand  as  written  to  ac- 
commodate him  personally,  although  the  practice  was  not  a  good 
one.  This  is  the  poUcy  first  sued  on  in  this  case.  The  copy  in  the 
record  fails  to  show  that  the  correction  asked  by  Whitlock  in  his 
first  letter  to  Hopkins  had  ever  been  made. 

A  sbort  time  before  the  expiration  of  this  poHcy,  Nichols  went 
from  Ogden  to  Homer,  and  had  an  interview  with  his  partner  Hop- 
kins, about  the  insurance.  At  that  time  one  F.  O.  Hopkins  was  in 
the  employment  of  appellee,  E.  S.  Hopkins,  as  book-keeper  or 
clerk,  and  had  authority  from  the  latter  to  transact  insurance  busi- 
ness and  sign  policies  in  his  name.  The  poHcy  on  the  store  in  Og- 
den was  then  at  Homer  in  the  store  safe,  where  also  the  surplus 
funds  of  the  store  in  Ogden  were  kept.  There  was  money  of  the 
firm  there  at  that  time  sufficient  to  pay  the  premiums  on  the  re- 
newal, and  appellee  Hopkins  had  authority  to  use  it  for  that  pur- 
pose. 

The  substance  of  that  interview  as  related  by  Nichols  is  substan- 
tially as  follows  :  "  When  I  got  to  Homer,  met  Mr.  Hopkins  some- 
where near  the  door  of  his  business  house.    I  said  I  came  over  to 
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see  about  the  Ogden  insurance.  I  -want  jou  to  keep  that  written  up. 
Be  sure  of  thai  *  *  *  'S.e  said,  give  yourself  no  uneasiness,  I 
will  see  that  it  is  written  up  and  kept  written  up.  Hire  yourself  no 
further  trouble  about  it,  and  he  said  step  back  and  see  F.  O.  Hop* 
kins,  and  then  drove  off.  I  went  back  and  saw  F.  O.  Hopkins.  I 
said,  I  want  to  see  the  Ogden  policy.  We  kept  it  in  the  safe  there. 
He  handed  me  the  policy,  and  I  looked  at  it  and  saw  when  it  ex- 
pired, and  said  to  him  this  policy  is  all  right  yet ;  I  want  you  fel- 
lows to  be  sure  and  keep  that  policy  written  up  ;  keep  it  renewed, 
and  he  said  all  right." 

After  this,  nothing  was  done  towards  the  renewal  of  the  policy 
until  after  the  fire.  No  renewal  was  reported  to  Whitlock,  no  money 
of  the  Ogden  firm  was  used  in  the  payment  of  the  premiums,  and 
R  S.  Hopkins  had  not  charged  himself  with  the  same  in  his  accoimt 
with  the  company. 

The  fire  took  place  on  the  27th  day  of  August,  1883,  just  three 
days  after  the  policy  had  expired.  Immediately  after  the  fire  appel- 
lee Hopkins  went  to  Chicago,  and  saw  Whitlock.  He  related  to 
him  aU  the  circumstances  above  set  forth  and  asked  him  to  settle 
the  claim,  but  he  refused  to  recognize  it.  He  then  asked  hm  if  a 
policy  could  not  be  issued  and  antedated  so  as  to  correspond  with 
his  agreement,  which  Whitlock  also  refused. 

The  fire  took  place  on  Saturday.  On  the  Monday  following  the 
second  policy  sued  on,  No.  181,  was  made  out  by  F.  O.  Hopkins,  and 
afterwards  countersigned  by  him  in  the  name  of  appellee,  B.  S. 
Hopkins.  This  last  policy  before  it  was  signed,  the  latter  took  with 
him  to  Chicago  and  spoke  of  it  to  Whitlock,  who  refused  to  recog- 
nize any  right  to  its  renewal  After  some  unimportant  correspond- 
ence between  him  and  appellees,  this  suit  was  brought. 

The  cause  was  tried  by  the  court  without  the  intervention  of  a 
jury.  Objection  was  made  to  the  introduction  in  evidence  of  the 
alleged  verbal  agreement  between  Nichols  and  E.  S.  Hopkins  on  the 
ground  of  its  being  a  private  conversation  between  partners  in  rela- 
tion to  their  business.  We  do  not  deem  it  necessary  to  discuss 
this  point,  as  we  are  of  the  opinion  that  with  all  the  proof  there  is  in 
this  record,  appellees  have  failed  to  show  a  right  of  recovery. 

The  second  policy  was  prima  facie  void,  because  it  was  issued  after 
the  property  had  been  destroyed  by  fire.  The  first  one  had  expired 
before  the  fire.  The  whole  case  therefore  depends  upon  whether 
or  not  there  was  a  valid  contract  for  renewal. 

It  is  a  general  principle  of  law,  that  an   agent  cannot  bind  hia 
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principal  in  a  contract  vdtii  himself.  In  this  case,  appellees  were 
partners  and  both  interested  in  the  alleged  rerbal  contract,  and 
both  sue  upon  it.  Without  ratification  by  the  principal,  such  a 
contract  cannot  be  enforced :  New  York  Gent.  Ins.  Ck>.  vs.  Nat. 
Frotec.  Ins.  Co.,  14  N.  Y.  R,  86  ;  Bently  va  Ck)lumbia  Ins.  Co.,  17 
N.  Y.,  421 ;  Neundorflf  vs.  The  World  Ins.  Co.,  69  N.  Y.  391 ;  Peo- 
ple's Ins.  Co.  TS.  Paddon,  8  Bradwell,  447  ;  May  on  Insurance,  125. 

We  do  not  consider  the  previous  authority  given  to  Hopkins  to 
countersign  his  own  policies,  covers  the  ground  in  question.  Had 
he  made  out  a  new  policy,  countersigned  it  himself,  reported  it  in 
the  regular  course  of  business,  and  charged  himself  with  the 
premium  in  his  account  with  the  company,  and  no  objection  had 
been  raised  by  the  company  until  after  the  fire,  we  do  not  say 
the  company  might  not  have  been  bound.  In  such  case  it  is 
possible  the  policy  would  have  been  good  without  countersigning. 

But  the  authority  to  countersign  poHcies  issued  to  himself  cannot 
be  extended  so  as  to  cover  verbal  contracts  made  with  himself,  or 
with  a  firm  of  which  he  was  a  partner.  Nor  can  it  be  extended  so 
as  to  cover  a  policy  executed  after  the  fire.  Such  a  policy  must 
depend  for  its  validity  upon  a  prior  agreement  or  undertaking  to 
issue  it,  which  as  we  have  just  seen  did  not  and  could  not  exist 
under  the  circumstances  of  this  case.  The  authority  of  Hopkins 
was  to  issue  bona  fide  pohdes,  which  this  poUcy  No.  181  was  not. 

For  these  reasons  the  judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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DIGEST  OF  DECISIONS 

IN  INSUBANOE  OASES,  RENDEBED  IN  THE  UNITED  STATES  SUPEKMK 
AND  CmOUIT  OOUBTS,  AND  IN  THE  STATE 
SUPBEME  COUBTS. 

AGENT. 

§  76.  FntE. — Company  RespcmsUAe  for  BepreserUationa  (/. — 
Where  the  agent  of  the  insurance  company  had  authority  to  take 
the  risk,  and  he  filled  out  the  application  on  the  premises,  which 
he  had  full  opportunity  to  examine,  his  knowledge  will  be  im- 
puted to  the  company,  and  it  will  be  estopped  from  claiming  that 
the  representations  as  to  the  construction  and  size  of  the  prem- 
ises were  not  true. 

Jordan  vs.  State  Iqb.  Co.,  19  N.  W.  Rep.,  917 ;  Williams  vr  Niagara 
Fire  Ins.  Co.,  50  Iowa,  568  ;  and  Miller  vs.  Mntoai  Benefit  L.  Ins.  Co.,  31 
Iowa,  223. 

JEgglesion  vs.  Council  Bluffs  Ins,  Co, 

Bep'd  Joar*!,  p.  886.  Iowa  S.  C. 
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ASSIGNMENT. 

§  77.  Life. — Power  of  Wife. —  CaahideTaiioffi  ftr, — LimUd' 
tion. — In  Indiana,  in  1877,  a  married  .woman  might,  with  the 
consent  of  her  husband,  make  a  valid  assignment  of  a  policy  on 
the  life  of  the  husband,  payable  to  her  or  her  assigns. 

Discussing  Wilbum  vs.  Wilbum,  83  Ind.,  55  ;  Harley  vs.  Heist  86  Ind., 
196 ;  Bushnell  vs.  Boshnell,  92  Ind.,  503  ;  Morcan  vs.  Branson,  37  Ind., 
195  ;  Baker  vs.  Armstrong,  57  Ind.,  189  ;  Paulman  vs.  Clayoomb,  75  Ind., 
64.  Mather  vs.  Shank,  94  Ind.,  501-505  ;  Parks  vs.  Barrowman,  83  Ind., 
561 ;  Godfrey  vs.  Wilson,  70  Ind.,  50. 

In  considering  the  validity  of  exceptions  to  conclusions  of  law, 
the  findings  on  which  they  are  founded  must  be  considered  as  cor- 
rect Where  the  consideration  for  an  assignment  was  ''value 
received,"  it  may  be  shown  what  this  value  was.  A  payment  of 
the  husband's  debts,  and  agreement  to  look  solely  to  the  policy 
and  pay  the  premiums,  is  a  sufficient  consideration  for  an  as- 
signment. 

McDill  vs.  Gunn,  43  Ind.,  315-^19  ;  3  Washburn  on  Real  Property,  327  ; 
Everhart  vs.  Puckett,  73  Ind,,  409,  and  see  also  Hight  et  al.  vs.  Taylor,  97 
Ind.,  392  ;  Hubble  vs.  Wright,  23  Ind.,  322  ;  Ellis  vs.  Kenyon,  25  Ind., 
134 ;  Buck  vs.  Axt.,  35  Ind.,  512  ;  1  Parsons  on  CJont.,  440-443. 

The  statute  of  limitations  does  not  run  during  the  period 
embraced  in  such  agreement. 

Damron  vs.  Penn  Muitud  Life  Ins.  Co. 
Rep'd  Jour'l,  p.  367.  Ihd.  8.  0. 

APPLICATION. 

§  78.  Life. — Siatemend  as  to  Diseases  (^  near  Bdatives. — In- 
complete Anstver  as  to  ConsuUivg  Physicians. — When  it  is  alleged 
that  near  relatives  died  afflicted  with  certain  diseases,  contrary 
to  a  statement  in  the  application,  a  demurrer  was  properly  sus- 
tained because  such  relatives  were  not  mentioned,  nor  their 
relationship  specified.  Whether  any  person  is  a  near  relative  is 
a  question  of  law.  The  policy  covenanted  that  the  application 
should  be  full,  complete,  and  true,  and  any  suppression  or 
omission  should  avoid  it.  In  answer  to  a  question  how  long 
since  he  had  consulted  a  physician,  and  for  what,  insured  stated 
a  year  previous,  naming  the  physician,  for  a  cold.     Held,  That 
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a  demnrrer  was  properly  sastained  to  an  allegation  that  he  had 
since  consulted  other  physicians  for  more  serious  ailments.  The 
application  must  be  construed  strictly  against  the  insurer,  and 
in  the  absence  of  fraud  an  incomplete  answer  honestly  made 
would  not  work  a  forfeiture. 

Eddington  vs.  Mut.  Life  Ins.  CJo.,  67  N.  Y.,  185;  Dilleber  va«  Home 
Life  Ina.  Co.,  69  N.  Y.,  266  ;  John  Hancock  Mut.  Life  Ins.  Co.  vs.  Daly, 
65  Ind.,  6  ;  May  on  Ins.,  Sec.  200. 

Penn  MtUual  Life  Ins.   Co.  vs.  Wiler, 

Bep'd  Jour'l.  p.  387.  Ind.  8.  0. 

BROKER. 

§  79.  Fire. —  When  not  the  Agent  of  the  Company. — Non- 
payment of  Premium. — A  policy  of  insurance  on  the  plaintiff's 
factory  provided  that  the  company  should  not  be  liable  "  until 
the  cash  premium  be  actually  paid  to  the  company,  or  an  agent 
of  the  company  ;"  that  any  broker,  or  other  person  than  the  as- 
sured who  had  procured  the  policy,  should  be  "deemed  the 
agent  of  the  assured,  and  not  of  the  company  ;"  that  no  person 
should  be  considered  the  agent  of  the  company,  unless  he  held 
the  commission  of  the  company  ;  that  there  should  be  no  waiver 
by  the  company  of  any  term  in  the  policy,  except  by  express 
authority  in  writing.  The  insured,  owning  a  large  factory, 
placed  their  insurance  in  the  hands  of  H.  &  Co.,  insurance 
brokers  in  New  York ;  H.  &  Co.  applied  to  B.  &  Co.,  insurance 
brokers  in  Jersey  City,  who  obtained  the  policy  and  delivered  it 
to  H.  &  Co.  B.  &  Co.,  had  previously  placed  a  few  risks  with 
the  defendant,  but  was  not,  in  fact,  their  agent.  H.  &  Co.  sent 
the  premium  to  B.  &  Co.,  who  kept  it  for  several  days,  and  until 
the  property  insured  was  burnt,  when  they  sent  it  to  the  defend- 
ant, who  refused  to  accept  it.  Held,  That  B.  &  Co.  were  not  the 
agents  of  ihe  company  to  receive  payment  of  this  premium  for 
the  company,  and  that  the  plaintiff  could  not  recover. 

Peoria  Sugar  Rpflnert/  vs.  Susquehanna  Mut.  F.  Ins,   Go. 
B«p'd  Jonr^l.  p.  333.  Pa.  U.  S.  C.  0. 

DESCRIPTION. 

§  80.  'FiRE.—C<mtained  in. — Kn^^^w^edge  of  Removal  of  Goods 
not  a  Waiver. — The  policy  was  on  household  goods,  furniture, 
clothingy  etc.,  ''  all  contained  in  his  two-story,  frame  dwelling- 
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house  etc/'  and  also  in  another  clanse,  on  his  horse,  buggies, 
hay,  etc.  Mnch  of  the  hoosehold  goods  was  afterwards  removed 
to  the  bam  and  stored  there  at  the  time  of  the  fire  on  account  of 
a  previous  fire  which  rendered  the  house  uninhabitable.  Hdd, 
That  the  policy  did  not  cover  the  household  furniture  while  in 
the  bam.  Hdd^  That  knowledge  of  the  removal  by  the  com- 
pany was  not  a  waiver  of  the  policy  as  to  location,  nor  was  the 
company  called  upon  to  cancel  the  policy  in  view  of  such  knowl- 
edge to  avoid  liability. 

Hartford  Ina.  Go.  vs.  Farrish,  73  HI.,  166 ;  Annapolis  etc.  R  Co.  vs. 
Baltimore  Fire  Ins.  Co.,  82  Md.,  87 ;  s.  c.  8  Amer.  Bep.,  112 ;  and  Bryce 
▼8.  Lorillard  Ins.  Co.,  65  N.  T.,  240. 

English  v$.  Franklin  Fire  In$,  Co. 

Mmp'l  Jtm/'l.  p  877.  Mich.  8.  0. 

DESCRIPTION. 

§  8L  FiBE. — Be/ormatum  in  Gate  of, — Where  property  in- 
sured against  loss  by  fire  is  described  in  the  policy  as  located  on 
"  lots  7  and  8,  in  block  %  in  the  town  of  Floris/'  and  there  is  no 
mistake  as  to  the  premises  intended  to  be  insured,  but  the 
property  is  in  fact  located  on  ^'  lots  7  and  8,  in  block  %  of  Har- 
rington's Addition  to  the  town  of  Floris/'  an  action  at  law  may 
be  maintained  on  the  policy  without  first  proceeding  in  equity 
to  reform  it,  and  parol  evidence  will  be  admissible  to  explain  the 
latent  ambiguity  as  to  the  description  of  the  property. 

Bowman  vs.  Agricultural  Ins.  Co.,  59  N.  Y.,  521 ;  Wood,  Ins.,  {  95 ;  2 
Pars.  Cont.,  558.  Disfdnguish  Wood,  Ins.,  J  95  ;  Holmes  vs.  Charlestown 
Mut  Fire  Ins.  Co.,  10  Mete.,  211;  Ewer  vs.  Washington  Ins.  Co.,  16 
Pick.,  502. 

Egglesion  vs.  Council  Bluffs  Ins.  Co. 

DIVIDENDS. 
§  82.    Life. — Failure  to  Bespond  to  Qtiesti^jn  in   Pleaditgs. — 
When  the  question  in  a  suit  in  equity,  as  shown  by  the  bill,  is 
whether  the  policy  of  the  directors  of  an  insurance  company  in 
declaring  dividends  has  been  lawful  and  right,  and  the  defend- 
ant fails  to  answer  this  question  after  repeated  allowances  of  ex- 
ceptions for  failure  to  answer  the  point,  the  orator  is  entitled  to 
take  the  bill  as  confessed,  so  far  as  this  point  is  concerned. 
Hale  vs.  Continental  Life  Ins.   Co, 
Bep'd  Joora,  p.  880.  Vt.  U.  S.  0  C. 
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EVIDENCE. 

§  83.  Fire. — Letter  from  Attorney  of  Insured. — ^A  letter  writ- 
ten by  the  attorney  of  the  assured  to  the  company,  not  in  re- 
sponse to  a  oommunication  from  it,  hdd  improperly  admitted  in 
evidence,  and  being  calculated  to  prejudice  the  jury,  ground  for 
reversing  the  judgment 

JBgfflesion  vs.  Council  Blufs  Ins.  Co, 

^iT6. 81 

§  84.  Life. — Of  Medical  Attendant  Privileged, — Trusttoortki' 
ness  <f. — Under  the  Indiana  statute  all  knowledge  obtained  by 
the  physician  through  observation  or  examination  is  privileged. 

Stampton  vs.  Parker,  lO^Htm,  55 ;  Pierson  va.  the  People,  79  N.  T.,  424; 
Frazer  vs.  Jenniaon,  42  Mioh.,  207-224;  Excelsior  Mat  Aid  Ass'n  vs.  Biddle, 
91  Ind.,  84;  MasrnicMat.  Benefit  Ass'n  vs.  Beck,  77  Ind.,  203;  Johnson  vs. 
Johnson,  14  Wend.,  437 ;  Grand  Bapids  etc.  R.  B.  vs.  Martin,  41  Mich., 
667  ;  Scripps  vs.  Foster,  41  Mich.,  742  ;  Allen  vs.  Public  Adm'r.,  1  Bradf., 
221 ;  People  vs.  Stout,  3  Parker,  Or.,  670  ;  Gosteide  vs.  Conn.  Mut  Life 
Ins.  Co.,  Mo.  S.  C,  16  Gent.  L.  J.,  263. 

Declarations  of  insured^regarding  his  health,  uttered  long  be- 
fore the  application  and  nofc  part  of  the  res  gestae  are  not  evi- 
dence. 

Swift  vs.  Mass.  Mnt.  Life  Ins.  Co.,  63  N.  Y.,  186  ,  Eddington  vs.  Mut. 
Life  Ins.  Co.,  67  N.  Y.,  185;  Dilliber  tb.  Home  Ins.  Co.,  supra  ;  Mut.  Life 
Ins.  Co.  vs.  Applegate,  7  Ohio  St.,  292  ;  Hurd  vs.  Masonic  Mut  Benefit 
Soc.,  6  Ins.  Law  Jour.,  792  ;  Mobile^Life  Ins.  Co.  vf.  Morris,  3  Leo.,  101 ; 
May  on  Ins.,  sec.  214 ;  Bliss  Life  Ins.,  sec.  371  et  seq. 

The  trustworthiness  of  conflicting  testimony  is  a  question  for 
the  jury. 

Penn  Mutual  L^e  Ins,    Co,  vs.   Wiler. 

—178 

INSOLVENCY. 

§  85.  Life. — dmatitutimi  of  Minoia  Statute. — Impairment  of 
Cuntrada. — The  Illinois  statute  of  1869  requures  the  auditor  to 
compel  life  companies  whose  reserve  is  below  the  standard  to 
suspend  new  business  and  also  provides  that  he  shall  institute 
proceedings  in  the  courts  to  suspend  or  prohibit  the  company 
from  doing  further  business,  in  case  of  apparent  insolvency,  or 
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when  such  action  is  needed  for  the  protection  of  the  insured. 
The  law  was  enforced  against  a  Ufe  company  doing  business 
under  a  special  charter  granted  previous  to  the  act.  Hdd,  That 
the  State  had  a  reserved  right  to  pass  such  subsequent  laws  as 
might  be  needed  to  prevent  the  privileges  granted  in  the  charter 
from  being  abused.  The  condition  is  implied  that  the  company 
shall  be  subject  to  such  reasonable  regulations  as  the  legislature 
may  enforce.  Heldy  That  the  State  enactments  do  not  impair 
the  obligation  of  the  company's  contracts  within  the  meaning  of 
the  constitution  of  the  United  States. 

Terrett  vf.  Taylor,  9  Cranch,  61  ;  Sinking  Fund  Cases,  99  U.  S.,  70  ; 
Commonwealth  vs.  Farmers  &  Mechanics'  Bank,  21  Pick.,  542  :  Commer- 
ciaJ  Bank  vs.  Mississippi,  4  S.  &M.,  503 ;  R.  B.  Co.  vs.  Bock,  4  Wall.,  180; 
Knox  vs.  Exchange  Bank,  12  ib.,  383  ;  2  Kent's  Com.,  304,  312  ;  Slee  vs. 
Bloom.  5  Johns.  Chy.,  379;  Com.  vs.  F.  &  M.  Bank,  21  Pick.,  542;  Aogell 
&  Ames  on  Corporations,  {  774  and  note,  9th  Ed. 

Chicago  Life  Ins,  Co.  rs.  Needles, 
Bep'A  Joarl,  p.  847.  Ixx.  U.  &  8.  C. 

LIMITATION. 

§  86.  Fire. — Evidence  of  Waiver. — Where  it  is  provided  in  a 
fire  insurance  policy  that  suit  most  be  brought  within  six  months 
after  a  loss,  letters  containing  promises  of  payment,  which 
induced  plaintiff  not  to  bring  her  action  before  the  expiration  of 
the  six  months,  are  not  properly  exhibits  to  be  attached  to  the 
complaint,  and  when  so  made  part  of  the  pleadings  should  on 
motion  be  stricken  out.  Where  the  answer  sets  up  the  expira* 
tion  of  the  six  months  as  a  bar  to  the  action,  such  letters  are 
admissible  in  evidence  to  sustain  the  plaintiff's  claim  that  the 
promises  therein  made  caused  the  delay  in  bringing  suit. 

EgglesUm  vs.  Council  Blufs  Ins,  Go. 

— ^^7^8l.88 
PBOOFS  OF  LOSS. 

§87.  Fire. —  Waiver  of. —  When  Impossible. — The  provision 
in  a  fire  insurance  policy  requiring  written  proofs  of  loss,  may 
be  waived  by  the  agents  of  the  company,  and  being  so  waived  in 
the  case  at  bar,  the  suit  was  not  prematurely  brought 
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Wood,  Ins.,  22  ^1*1  ^^  ;  Lycoming  Fire  In?,  Co.  vs.  Dunmore,  75  HI., 
14  ;  Patterson  ts.  Triumph  Ins.  Co.,  64  Me.,  600.  *- 

Where  it  can  be  shown  that,  without  any  fault  or  fraud  on  the 
part  of  the  assured,  it  is  impossible  for  him  to  procure  written 
proofs  of  loss,  he  may  recover  without  performing  the  condition 
of  the  policy  requiring  such  proofs. 

Wood,  Ins.,  2423  ;  Bumstead  vs.  Dividend  Mut.  Ins.  Co.,  12  N.  Y.,  81 ; 
O'Brien  vs.  Commercial  Fire  Ins.  (3o.,  63  N.  Y.,  111. 

Eggle$ton  vs.  Council  Bluffs  Ins,  Co. 

— IlTd,  81,  83,  86 

TITLE. 

§  88.  FiBE.— iei;y  of  Execution  on  the  Property, — Effect  on 
Pduy. — The  levy  of  an  execution  upon  personal  property  is  not 
such  a  change  in  the  title  or  possession  as  will  render  void  a 
policy  of  insurance  upon  the  property  which  provides  that,  "  If 
the  property  be  sold  or  transferred  or  any  change  takes  place  in 
title  or  possession,"  the  policy  shall  be  void.  The  possession  of 
the  sheriff  under  the  levy  is  but  a  qualified  possession  and  in  no 
way  opposed  to  a  possession  by  the  execution  debtor  so  far  as 
necessary  to  preserve  the  property  from  spoliation  or  de- 
struction. 

Waiem  Assuraiice  Co,  m.  Layer,  etc, 

Deoisioii  rendered,  Feb.  35, 1886.  Et.  0.  A. 

§  89.  Fire. — 0/  Siockholdera  having  a  Lien  not  Sole^  Also* 
Ztrfe,  and  Unqualified. — Estoppel. — An  insurance  was  eflfected  by 
the  plaintiffs  od.  a  stock  of  goods,  the  property  of  a  corporation 
in  which  they  were  stockholders,  and  which  goods  they  were 
holding  as  security  for  advances ;  their  application  described  the 
property  as  their  own ;  the  policy  referred  to  the  application , 
and  made  it  a  part  thereof,  and  all  statements  therein  warran- 
ties, and  provided  that  if  the  assured  were  not  the  sole,  absolute, 
and  unconditional  owners  of  the  property  insured,  and  such  inter- 
ests were  not  truly  stated  in  the  policy,  then,  and  in  every  such 
case,  the  policy  should  be  void.  Hddj  That  the  policy  was  void, 
and  that  the  insurers  were  not  estopped  to  deny  its  invalidity, 
because  they  did  not  assert  tUe  same  immediately  after  the  fire, 
when  they  discovered  the  true  nature  of  the  plaintiff's  interest. 
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Soatliwiok  y%  AHantic  F.  &  M.  Ins.  Go.,  188  Mass.,  457  ;  Lasker  vs.  St 
Joseph  F.  &;  M.  Go.,  86  N.  Y.,  424 ;  Mers  vs.  FrankliB  Ins.  Go.,  68  Mo., 
127 ;  Bohrback  vs.  Gennama  F.  Ins.  Co.,  62  N.  Y.,  47 ;  May  on  Ins.,  507 ; 
Seoority  Ins.  Co.  vs.  Fay,  22  Mioh.,  467. 

McOonnick  vs.  SpringfiM  F.  d  M,  Ins.  Co. 
B«p'd  Joirl,  p.  878.  Cal.  &  0. 

WAIVER. 

§  90.  FiBE. — Of  Pclvy  Providian  when  it  Cannot  be  Proved  by 
Parol  Evidence. — But  Parol  Evidence  is  Admiesible  to  Show  Gourae 
of  Dealings  vnth  Broker. — ^Waiver  of  an  expreBS  provision  in  a 
policy  of  fire  insuranoe  cannot  be  proved  by  parol  testimony 
showing  that  the  general  cnstom  among  insorance  companies 
and  brokers  is  otherwise  than  as  stated  in  the  provision,  when 
there  is  another  daase  in  the  policy  providing  that  there  shall 
be  no  waiver,  except  by  the  authority  of  the  company  expressed 
in  writing.  Bat  such  a  waiver  can  be  proved  by  parol  testimony 
showing  the  course  of  business  of  the  company  which  issued  the 
policy  in  its  dealings  with  the  broker  who  procured  the  policy. 

Peoria  Sugar  Refinmy  vs,  Susquehanna  Mut.  Fire  Ins,  Co. 

—§79 

WAREHOUSEMAN. 

§  91.  Fire. — Liability  for  Lo<ts  of  Grain. — Where  a  ware- 
houseman receives  grain  to  be  stored  for  the  owner,  and  places 
it  in  a  common  bin  with  his  own  and  that  received  from  other 
depositors,  and  sells  from  this  receptacle,  retaining  always 
sufficient  to  supply  each  owner,  the  contract  continues  one  of 
bailment,  and  the  warehouseman  is  not  liable  fbr  a  loss  result- 
ing from  an  accidental  fire  not  attributable  to  his  wrong  or  neg- 
ligence. 

Lnpton  vs.  White,  15  Yesey,  432;  2  Kent  Com.  (12th  ecL),  865,  590; 
Story  Bail,  section  40  ;  Law  of  Prod.  Ex«,  section  152 ;  2  Schouler  Pen. 
Prow.,  section  46;  6  Am.  L.  Rev.,  457  ;  2  Blackstone  Oom.  (Cooley's  ecL), 
404,  n.  Law  of  Prod.  Ex.,  section  154,  auth.  n.  9 ;  Ledyard  vs.  Hibbard, 
48  Mich.,  421 ;  s.  c,  42  Am.  B.,  474 ;  Nelson  vs.  Brown,  44  Iowa,  455  ; 
Sexton  Ts.  Graham,  58  Iowa,  181 ;  Nelson  vs.  Brown,  53  Iowa,  555 ;  Iroos 
▼P.  Kentner,  51  Iowa,  88  ;  s.  c,  38  Am.  R,  119  ;  Pribble  vs.  Kent,  10  Ind., 
825  ;  Ewing  vs.  French,  1  Blackf.,  353  ;  Carlisle  vs.  Wallace,  12  Ind.,  252  ; 
Aflhby  vs.  West,  3  Ind,,  170. 

Rice  vs,  Nixon.  ' 

Bep'd  JoQr'l.p.  9X9.  Ixd  S.a 
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REPORT  OF  DECISIONS 

liENDERED  IN  INSUBANOE  GASES,  IN  THE  UNITED  STATES 

SUPBEME  AND  OmCUIT  COURTS,  AND  IN  THE 

STATE  SUPBEliE  COURTS. 


From  eeri^ied  transeripta  in  war  possession. 


SUPREME  COURT  OF  INDIANA. 


From  the  Fountain   Circuit  Court 


RICE    BT  AL.1 

NIXON.* 

Where  a  warehouseman  receives  grain  to  \ye  stored  for  the  owner,  and  places 
it  in  a  common  bin  with  his  own  and  that  received  from  other  depositors, 
and  sells  from  this  receptacle,  retaining  always  sufficient  to  supply  each 
owner,  the  contract  continues  one  of  bailment,  and  the  warehouseman  is 
not  liable  for  a  loss  resulting  from  an  accidental  fire  not  attributable  to 
his  wrong  or  negligence. 

J.  S.  Nave,  B.  F.  Heoleb,  W.  S.  Potteb,  and  A.  A.  Rice, /or  Ap- 
peilanls, 

T.  F.  Davidson,  for  Appellee, 

Elliott,  C.  J. 
The  appellee  was  a  warehouseman,  and  it  was  his  custom  to  re- 
ceive wheat  on  deposit  and  to  place  it  in  a  common  bin  with  wheat 
bought  by  him,  and  it  was  also  his  custom  to  sell  wheat  from  this 
bin,  but  of  this  custom  the  appellants  had  no  knowledge.  In  Au- 
gust, 1882,  the  appellant,  Victoria  Rice,  deposited  with  the  appellee 
two  hundred  and  ten  bushels  of  wheat ;  this  was  thrown  into  the 

•  FilMl,  Sopiemtwr  17, 1884. 
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common  bin  in  accordance  wiih  the  custom  of  the  appellee,  and 
with  it  was  mingled  wheat  bought  by  him  and  wheat  stored  by 
other  depositors,  and  from^this  bin  wheat  was  sold,  from  time  to 
time,  but  there  was  always  in  the  bin  wheat  enough  to  supply  all 
depositors,  and  at  any  time  before  the  destruction  of  the  warehouse 
by  an  accidental  fire  the  appellant  could  have  received  from  the  bin 
aU  the  wheat  she  had  deposited.  Some  time  after  the  storage  of 
the  wheat  the  warehouse  and  all  its  contents  were  destroyed  by 
fire,  but  the  ^e  was  not  attributable  to  the  wrong  or  negligence  of 
the  appellee.  No  demand  was  made  for  the  wheat  until  after  its 
destruction.  The  wheat  was  stored  with  the  appellee,  and  there  was 
no  agreement  that  the  bailor  should  have  an  option  to  demand  the 
grain  or  its  value  in  money. 

There  are  cases  in  which  a  bailee  is  responsible  for  the  loss  of 
goods  where  he  commingles  them  with  his  own,  but  this  principle 
does  not  apply  where  a  warehouseman  receives  grain  to  be  stored 
for  the  owner.  Articles  of  such  a  character  can  be  separated  by 
measurement,  and  no  injury  results  to  the  owner  from  the  act  of  the 
warehouseman  in  mingling  them  with  like  articles  of  his  own.  This 
doctrine  is  older,  at  least,  than  Lupton  vs.  White,  15  Vesey,  Jr.,  432, 
for  there  Lord  Eldon  said  :  **  What  are  the  cases  in  the  old  law  of  a 
mixture  of  corn  or  flour  ?  If  one  man  mixes  his  com  or  flour  with 
that  of  another,  and  they  were  of  equal  value,  the  latter  must  have 
the  given  quantity  ;  but,  if  articles  of  different  value  are  mixed,  pro- 
ducing a  third  vsklue,  the  aggregate  of  both,  and  through  the  fault 
of  the  person  mixing  them,  the  other  party  cannot  tell,  what  was 
the  original  value  of  his  property,  he  must  have  the  whole."  (chan- 
cellor Kent  takes  a  like  view  of  the  question,  and  his  last  editor, 
Judge  Holmes,  cites  a  great  many  cases  upon  the  subject  :  2  KeDt 
Com.  (12th  ed.),  365,  590.  This  is  the  view  taken  by  the  text- 
writers  and  courts  generally  in  cases  where  the  deposit  is  made  with 
a  warehouseman  :  Stoiy  BaiL,  section  40  ;  Law  of  Prod.  Ex.  section 
152  ;  2  Schouler  Pers.  Prop.,  section  46  ;  6  Am.  L.  Rev.,  457  ;  2 
Blackstone  Com.,  Cooley*s  ed.,  404,  n.  There  is,  however,  as  shown 
by  the  cases  cited,  some  conflict  of  opinion,  but,  as  said  in  a  late 
work,  the  great  weight  of  authority  is  that  the  contract  is  one  of 
bailment  and  not  of  sale,  the  warehouseman  and  the  depositor  be- 
coming owners  as  tenants  in  common  :  Law  of  Prod.  Ex.,  section 
154,  auth.  n.  9. 

To  the  authorities  cited  by  the  authors  referred  to  may  be  added 
Ledyard  vs.  Hibbard,  48  Mich.,  421;  s.  c.,42  Am.  R.,  474;  Nelson 
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TB.  Brown,  44  Iowa,  455  ;  Sexton  va  Graham,  53  Iowa,  181  ;  Nelson 
vs.  Brown,  53  Iowa,  555  ;  Irons  vs.  Keutner,  51  Iowa,  88;  s.  c,  33 
Am.  B.,  119,  where  the  rule  is  carried  much  farther  than  is  necessary 
in  the  present  instance.  The  rule  which  we  accept  as  the  true  one 
is  required  by  the  commercial  interests  of  the  country,  and  is  in 
harmony  with  the  cardinal  principle  that  the  intention  of  contract- 
ing parties  is  always  to  be  given  effect.-  It  is  not  unknown  to  us, 
nor  can  it  be  unknown  to  any  court,  for  it  is  a  matter  of  great  pub- 
lic notoriety  and  concern,  that  a  vast  part  of  the  grain  business  of 
the  country  is  conducted  through  the  medium  of  elevators  and  ware- 
houses and  it  cannot  be  presumed  that  warehousemen  in  receiving 
grain  for  storage,  or  depositors  in  entrusting  it  to  them  for  that 
purpose,  intended  or  expected  that  each  lot,  whether  of  many  thou- 
sand bushels,  or  of  a  few  hundred,  should  be  placed  in  separate 
receptacles  ;  on  the  contrary,  the  course  of  business  in  this  great 
branch  of  commerce,  made  known  to  us  as  a  matter  of  public  knowl- 
edge and  by  the  decisions  of  the  courts  of  the  land,  lead  to  the  pre- 
sumption that  both  the  warehouseman  and  the  depositor  intended 
that  the  grain  should  be  placed  in  a  common  receptacle  and  treated 
as  common  property.  This  rule  secures  to  the  depositor  all  that  in 
justice  he  can  ask,  namely,  that  his  grain  shall  be  ready  for  him  in 
kind  and  quantity  whenever  he  demands  it.  Any  other  rule  would 
impede  the  free  course  of  commerce  and  render  it  practically  im- 
possible to  handle  our  immense  crops.  It  is  reasonable  to  presume 
that  the  warehouseman  and  his  depositor  did  not  intend  that  the 
course  of  business  should  be  interrupted,  and  that  they  did  not  in- 
tend that  the  almost  impossible  thing  of  keeping  each  lot,  small  or 
great,  apart  from  the  common  mass  should  be  done  by  the  ware- 
houseman. If  the  warehouseman  is  not  bound  to  place  grain  in  a 
separate  place  for  each  depositor,  then,  the  fact  that  he  puts  it  in  a 
common  receptacle  with  grain  of  his  own  and  that  of  other  deposi- 
tors, does  not  make  him  a  purchaser,  and  if  he  is  not  a  purchaser, 
then  he  is  a  bailee.  In  all  matters  of  contract,  the  intention  of  the 
parties  gives  character  and  effect  to  the  transaction,  and  in  such  a 
case  as  this  the  circumstances  declare  that  the  intention  was  to  make 
a  contract  of  bailment  and  not  a  contract  of  sale.  The  duties, 
rights,  and  liabilities  of  warehousemen  are  prescribed  by  the  law  as 
declared  by  the  courts  and  the  legislature,  and  as  matter  of  law  it  is 
known  to  us  that  a  warehouseman,  by  placing  grain  received  from  a 
depositor  in  a  common  receptacle,  and  treating  it  as  the  usages  of 
trade  warrant,  does  not  become  the  buyer  of  the  grain,  ulIbss,  in- 
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deed,  there  is  some  stipulation  in  the  contract  imposing  that  charac- 
ter upon  him. 

The  cases  in  our  own  reports,  cited  bj  counsel  for  the  appellants, 
do  not  oppose  the  conclusion  here  reached.  In  Pribble  vs.  Kent,  10 
Ind.,  325,  the  defendants  received  of  the  plaintiff  one  hundred  and 
thirty-two  bushels  of  wheat,  and  on  demand  failed  to  deliver  the 
wheat,  and  it  was  held  that  an  action  would  lie,  but  the  contract  was 
held  to  be  one  of  bailment,  and  not  of  sale.  It  is  plain,  therefore, 
that  in  the  case  cited  there  was  no  such  ruling  as  that  asked  by  the 
appeUants  in  the  present  case  ;  on  the  contrary,  the  ruing  overturns 
their  theory.  In  Ewing  vs.  French,  1  Blackf.,  353,  and  Carlisle  vs 
Wallace,  12  Ind.,  252,  the  wheat  was  deUvered  to  a  miller  to  be 
ground  into  flour,  and  this  was  held  to  be  a  sale,  on  the  ground 
that  the  character  of  the  article  was  to  be  entirely  changed,  and  a 
new  and  different  article  was  to  be  given  by  the  miller  to  his  cus- 
tomer in  return  for  the  wheat.  In  the  last  of  the  cases  cited  the  op- 
tion of  demanding  wheat,  flour,  or  money  was  vested  in  the 
depositor,  so  that  he  had  the  option  of  making  the  contract  o^e  of 
bailment  or  one  of  sale,  and  he  exercised  that  option  by  treating  the 
transaction  as  a  sale.  In  the  case  under  examination  there  was  no 
option,  for  it  is  expressly  found  that  the  wheat  was  received  by  a 
warehouseman  for  storage.  The  case  of  Ashby  vs.  West,  3  Ind.,  170, 
holds  that  one  who  delivers  wheat  to  be  manufactured  into  flour  is 
the  owner  of  the  flour,  and  may  maintain  replevin,  the  court  saying : 
"  We  are  clearly  of  the  opinion  that  that  contract  is  one  of  bailment, 
and  not  of  sale,''  and  this  is  against  the  contention  of  the  appellants. 

In  deciding  that  the  contract  was  one  of  bailment,  and  not  of  sale, 
we  determine  the  only  debatable  question  in  the  case,  for  it  has  been 
long  settled  that  where  property  in  the  custody  of  a  baileee  is  de- 
stroyed by  an  accidental  fire,  and  there  has  been  no  fault  or  negU- 
gence  on  his  part,  he  is  not  liable. 

Tie  have  examined  the  rulings  on  the  demurrers  to  the  answers 
and  think  they  were  correct,  but  if  we  were  wrong  in  this  there 
could  be  no  reversal,  because  the  special  finding  clearly  shows  the 
ground  on  which  the  judgment  rests,  and  from  this  it  appears  that 
if  the  ruhngs  were  erroneous  the  errors  were  harmless. 

Judgment  afiirmed. 
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UNITED  STATES  CIBCUIT  COUBT. 

EASTERN  DISTRICT  OP  PENNSYLVANIA. 


PEORIA   SUGAR  REFINERY 

SUSQUEHANNA  MUT.  P.  INS.  CO.*j 

Waiyer  of  an  expiesB  proyisioii  in  a  policy  of  fiie  inBnrance  cannot  be  pioTcd 
by  parol  testimony  showing  that  the  general  onstom  among  insurance  com- 
panies and  brokers  is  otherwise  than  as  stated  in  the  provision,  when  there 
18  another  clause  in  the  policy  providing  that  there  shall  be  no  waiver,  ex- 
cept by  the  authority  of  the  company  expressed  in  writing. 

But  such  a  waiver  can  be  proved  by  parol  teitsmony  showing  the  course  of 
business  of  the  company  which  issued  the  poliry  in  its  dealings  with  the 
broker  who  procured  the  policy. 

A  policy  of  insurance  on  the  plaintiff's  factory  provided  that  the  company 
should  not  be  liable  **  until  the  cash  premium  be  actually  paid  to  the  com- 
pany, or  an  affent  of  the  company  ; "  that  any  broker,  or  other  person  than 
the  assured  wno  had  procured  the  policy,  should  be  '* deemed  tne  agent  of 
the  assured,  and  not  of  the  company :"  that  no  person  should  be  considered 
the  ftffent  of  the  company,  unless  he  held  the  commission  of  the  company ; 
that  there  should  be  no  waiver  by  the  companv  of  any  term  in  the  policy, 
except  by  express  authority  in  writing.  The  insured,  owning  a  laree  fac- 
tory, placed  their  insurance  in  the  hands  of  H.  &  Co.,  insurance  brokers  in 
New  York ;  H.  &  Co.  applied  to  B.  dk  Co.,  insurance  brokers  in  Jersey  City, 
who  obtidned  the  policy  and  delivered  it  to  H.  &  Co.  B.  &  Co.,  had  pre- 
viously placed  a  few  risks  with  the  defendant,  but  was  not,  in  fact,  their 
agent.  H.  &  Co.  sent  the  premium  to  B.  &  Co.,  who  kept  it  for  several 
days,  and  until  the  property  insured  was  burnt,  when  they  sent  it  to  the 
defendant,  who  refused  to  accept  it.  Jleldj  Tnat  B.  &  Cfo.  were  not  the 
agents  of  the  companv  to  receive  payment  or  this  premium  for  the  company, 
and  that  the  plaintiff  could  not  recover. 

Motion  to  take  off  compulBory  nonsuit 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance  for  $1,500, 
dated  August  25, 1881.    At  the  trial,  before  Butler,  J.,  November  13, 

•  Deeialoii  rendered,  Feb.  <^  J8S4.    From  Federal  Reporter.  " 
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1883,  the  plaintiffs  offered  in  evidence  the  policy,  proved  the  total 
destruction  of  the  property  insured  on  October  27,  1881,  and  their 
compliance  with  all  the  requirements  of  the  poUcy  as  to  furnishing 
proofs  of  loss,  etc.     The  policy  contained  the  following  clauses: — 

"  1.  This  company  shall  not  be  liable  by  virtue  of  this  poUcy,  or 
any  renewal  thereof,  until  the  cash  premium  be  actually  paid  to  the 
company,  or  to  an  agent  of  the  company." 

"  2.  If  any  broker,  or  other  person  than  the  assured,  procured  this 
pohcy,  or  any  renewal  thereof,  or  any  indorsement  thereon,  he  shall 
be  deemed  to  be  the  agent  of  the  assured,  and  not  of  this  company, 
in  any  transaction  relating  to  the  insurance. 

"  3.  Only  such  persons  as  shall  hold  the  commission  of  this  com- 
pany shaJl  be  considered  as  its  agents  in  any  transactions  relating 
to  the  insurance,  or  any  renewal  thereof,  or  the  payment  of  premium 
to  the  company.  Any  other  person  shall  be  deemed  to  be  the  agent 
of  the  assured,  and  payment  of  the  premium  to  such  person  shall  be 
at  the  sole  risk  of  the  assured." 

"  6.  The  use  of  general  terms,  nor  anything  less  than  a  distinct 
agreement,  clearly  expressed  and  indorsed  by  this  company  on  this 
policy,  shall  be  construed  to  be  a  waiver  of  any  printed  or  written 
term,  condition,  or  restriction  thereof,  nor  can  any  such  printed  or 
written  term,  condition,  or  restriction  be  waived  by  any  agent  of  this 
company,  either  before  or  after  a  loss,  without  special  authority  in 
writing:  from  the  company." 

It  appeared  from  the  testimony  that  the  insurance  was  negotiated 
by  Hamlin  &  Co.,  of  New  York,  through  W.  W.  Buckley  &  Co.,  in- 
surance brokers  of  Jersey  City.  The  pohcy  was  received  by  Buckley 
&  Co.  from  the  home  office  of  the  defendant  company  in  the  early 
part  of  September,  1881,  and  immediately  sent  to  Hamlin  &  Co., 
who  forwarded  it  at  once  to  the  plaintiff.  The  premium  was  re- 
ceived by  Hamlin  &  Co.  on  October  1  or  2,  1881,  from  the  plaintiff, 
and  sent  to  Buckley  &  Co.,  on  October  21,  1881,  who  sent  a  check 
for  it  to  the  defendant  on  October  29,  1881.  Meantime,  on  October 
27,  1881,  the  property  insured  had  been  totally  destroyed  by  fire. 
The  defendant  thereupon  refused  to  accept  the  premium,  and  re- 
turned the  check  to  Buckley  &  Co. 

At  the  trial,  after  proving  the  facts  as  stated,  the  plaintiff  offered 
to  show  by  a  member  of  the  firm  of  Buckley  &  Co.,  the  course  of 
business  between  the  witness'  firm  and  the  defendant,  with  a  view  of 
proving  authority  on  the  part  of  the  witness'  fij^n  to  accept  payment* 
of  the  premium  for  the  defen  lant.     This  offer  was  admitted,  and  the 
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witness  testified  in  substance  that,  before  this  transaction  took  place, 
his  firm  had  obtained  many  policies  from  the  Susquehanna  Fire  In- 
surance Company,  sent  the  applications,  and  the  company  returned 
the  policies  to  them ;  and  they  had  a  common  form  of  policy.  He 
collected  the  premiums  and  forwai*ded  them  to  the  company,  some- ' 
times  a  day  and  sometimes  a  week  or  more  after  receiying  them. 
The  company  never  objected  to  their  delivering  policies  without  re- 
ceiving premiums,  and  they  never  vnrote  to  dun  him  for  not  sending 
delayed  premiums.  Plaintiffs  then  offered  to  show  by  the  witness, 
as  an  expert  in  the  insurance  business,  that  it  is  the  custom  in  that 
business,  when  carried  on  through  brokers,  to  issue  policies  without 
requiring  prepayment  of  the  premium,  and  allowing  the  broker  to 
remit  in  payment  at  stated  or  convenient  intervals.  Upon  objection, 
the  court  refused  the  offer.  The  plaintiffs  then  closed,  and  the  de- 
fendant moved  for  a  nonsuit,  which  was  granted,  with  leave  to  move 
io  take  it   off. 

Walteb  Geoboe  SMrrH  and  Francis  Rawle,  for  the  mht^on. 

Where  the  policy  is  delivered  without  requiring  payment  of  the 
premium,  the  presumption  is  that  a  credit  is  intended;  and  the  rule 
is  well  settled  where  a  credit  is  intended  that  the  policy  is  valid, 
thouf^h  the  premium  was  not  paid  at  the  time  the  policy  was  deliv- 
ered: Miller  vs.  Ins.  Co.,  12  Wall.,  303;  Behler  vs.  Ins.  Co.,  68  Ind., 
347;  Boehen  vs.  Ins.  Co.,  35  N.  Y.,  134;  Eagan  vs.  Ins.  Co.,  10  W. 
Ya.,  583.  A  waiver  of  the  payment  of  premium  may  be  inferred 
from  any  circumstances  fairly  showmg  that  the  insurers  did  not  in- 
tend to  insist  upon  the  prepayment  of  the  premium  as  a  condition 
precedent:  Equitable  Ins.  Co.  vs.  McCrea,  8  Lea,  541;  Heaton  vs. 
Manhattan  Ins.  Co.,  7  R.  I.,  502;  Hanley  vs.  Life  Ass*n,  4  Mo.  App., 
258;  Goit  vs.  N.  P.  Ins.  Co.,  25  Barb.,  189;  Bodine  vs.  Ins.  Co.,  51 
N.  Y.,  117;  May,  Ins.,  §  340.  A  condition  may  be  waived  by  parol, 
although  there  is  a  clause  in  the  policy  saying  that  no  condition  can 
be  waived  except  in  wiiting:  Cargon  vs.  Ins.  Co.,  43  N.  J.  Law, 
300;  s.  c,  39  Amer.  Rep.,  584;  Ins.  Co.  vs.  Norton,  96  U.  S.,  234; 
Thompson  vs.  Ins.  Co.,  104  U.  S.,  252;  Phoenix  Ins.  Co.  vs.  Doster, 
106  U.  S.,  35;  s.  c,  1  Sup.  Ct.  Rep.,  18.  There  was  sufficient  evi- 
dence of  waiver  to  give  the  case  to  the  jury:  Coursin  vs.  Penn.  Ins. 
Co.,  46  Pa.  St.,  323;  Patterson  vs.  Ins.  Co.,  22  Pitts.  L.  J.,  205.  The 
learned  judge  should  have  admitted  plaintiff's  offer  to  show  that  it 
was  a  general  custom  among  insurance  companies  and  brokers  to 
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isBue  policies  without  requiring  payment  of  premium,  eren  when 
there  is  a  clause  of  limitation  similar  to  the  one  in  this  case:  Helme 
vs.  Phila.  Life  Ins.  Co.,  61  Pa.  Si,  107;  Girard  vs.  Mutual  Life  Ins. 
Co.,  86  Pa.  Si,  236;  Baader  y&  Massasoit  Insi  Co.,  13  Allen,  320; 
E^o  T&  Merchants'  In&  Co.,  19  La.  Ann.,  214;  Union  Ceni  Ins  Co., 
78.  Pottker,  33  Ohio  Si,  459. 

Flebono  &  McCabbell,  CorUra. 

This  case  is  settled  by  Pottsville  M.  I.  Co.  ts.  Min.  Sp.  Lnp.  Co., 
too  Pa.  Si,  137. 

Bt  the  Coubt.    The  motion  is  refused. 
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8UPBEME  COURT  OF  INDIANA. 

NOYEMBEB  TSBM,  1884. 


Appeal  from  the  Alien  Superior  Court, 


PENN    MDT.   LIFE  INS.  CO.    \ 
vs. 
ROSETTA  WILER* 

When  it  is  alleged  that  near  relatives  died  afflicted  with  certain  diseases,  con- 
trary to  a  statement  in  the  application,  a  demnrrer  was  properly  sustained 
because  such  relativea  were  not  mentioned,  nor  their  relationship  specified. 
Whether  any  person  is  a  near  relative  is  a  question  of  law. 

The  policy  covenanted  that  the  application  should  be  full,  complete,  and  true, 
and  any  suppression  or  omission  should  avoid  it.  In  answer  to  a  question 
bow  long  since  he  had  consulted  a  physician  and  for  what,  insured  stated  a 
year  previous,  naming  the  physician,  for  a  cold. 

EM.  That  a  demnrrer  was  properly  sustained  to  an  allegation  that  he  had 
since  consulted  other  physicians  for  more  serious  ailments.  The  applica- 
tion must  be  construea  strictly  against  the  insurer,  and  in  the  absence  of 
fraud  an  incomplete  answer  honestly  made  would  not  work  a  forfeiture. 

Under  the  Indiana  statute  all  knowledge  obtained  by  the  physician  through 
observation  or  examination  is  privileged. 

Declarations  of  insured  regarding  his  health,  uttered  long  before  the  applica- 
tion and  not  part  of  the  rea  geataef  are  not  evidence. 

The  trustworthiness  of  conflicting  testimony  is  a  question  for  the  jury. 

Black,  C. 
This  was  an  action  brought  upon  a  policy  of  insurance  on  the 
life  of  Solomon  Wiler,  wherein  the  appdlant  promised  and  agreed 
to  and  with  said  assured,  his  executors,  administrators,  and  assigns, 
to  pay  the  sum  insured  to  his  wife,  the  appellee,  her  executors, 
administrators,  or  assigns,  within  sixty  days  after  due  notice  and 

*  Deetalon  rendered*  January  38,  1886. 
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proof  of  his  death.  There  was  an  answer  of  eight  paragraphs,  the 
first  beiDg  a  general  denial  Demurrers  to  the  fourth,  sixth, 
seventh,  and  eighth  paragraphs  were  sustained. 

The  plaintiff  replied,  and  a  trial  by  jury  resulted  in  a  verdict  for 
the  plaintiff  on  which  judgment  was  rendered,  a  motion  for  a  new 
trial  having  been  overruled. 

The  appellant  in  argument  here  has  objected  to  the  complaint 
on  the  ground  that  the  policy  made  the  application  therefor 
a  part  of  the  contract,  and  that  therefore  the  application  should 
have  been  set  out  with  the  complaint. 

We  will  not  take  space  to  fully  stiite  or  to  discuss  the  question 
suggested  by  the  appellee  as  to  whether  the  assignment  of  errors 
presents  for  decision  the  question  involved  in  this  objection  to 
the  complaint,  but  we  dispose  of  the  subject  by  saying  that  it 
may  now  be  regarded  as  an  established  rule  in  this  State  that  in 
sucji  a  case  the  application  or  a  copy  thereof  need  not  be  filed 
with  the  complaint :  Continental  Life  Ins.  Co.  vs.  Eessler,  84 
Ind.,  310. 

In  each  paragraph  of  the  answer  except  the  first,  it  was  alleged, 
in  substance,  that  prior  to  the  execution  of  the  policy,  said  Solomon 
Wiler  executed  to  the  defendant  an  application  in  writing  and 
print,  signed  by  him,  of  which  a  copy  was  made  an  exhibit ;  that 
the  policy  was  issued  in  pursuance  of,  and  was  based  upon,  said 
application ;  that  it  was  expressly  stipulated  and  provided  in  the 
policy  and  in  the  application  that  the  latter  should  and  did  consti- 
tute part  of  the  contract  of  insurance  ;  and  that  all  the  statements 
and  declarations  thereof  should  be  regarded  as  warranties,  and 
material,  and  that  if  the  same  should  be  in  any  respect  untrue, 
the  policy  should  be  null  and  void.  Each  of  said  special  paragraphs 
alleged  that  the  statements  and  declarations  contained  in  said  appli- 
cation were  false  and  untrue  in  certain  respects  stated.  The  pro- 
vision of  the  policy  thus  referred  to  by  the  answers  was  as 
follows  :  ''  And  it  is  also  imderstood  and  agreed  to  be  the  true 
intent  and  meaning  hereof,  that  if  the  application  for  insurance 
made  to  the  said  company  by  said  Solomon  Wiler,  and  bearing 
date  the  first  day  of  November,  1879,  a  true  copy  whereof  is  placed 
on  the  back  of  this  policy,  and  upon  faith  in  the  truth  and  accuracy 
whereof  this  agreement  is  made,  which  application  is  hereby  made 
part  of  this  contract,  and  the  statements  and  declarations  of  which 
are  to  be  mutually  regarded  as  warranties  and  material,  shall  be 
found    in  any  respect  untrue,  then,  and  in  such  case,  this  pohcy 
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sliall  be  null  and  void."  Following  the  questions  and  answeis  in 
said  application  were  certain  provisions  whereby  it  was  covenanted 
and  agreed  "that  this  declaration  and  the  above-mentioned  answers 
and  proposal  contained  in  the  foregoing  appHcation,  whether  written 
by  his  own  hand  or  not,  every  person  whot>e  name  is  hereto  sub- 
scribed adopts  as  his  own,  and  warrants  to  be  full,  complete,  and 
true,  and  to  be  the  only  statements  given  to  the  company  in  reply 
to  its  inquiries,  which  shall  be  the  basis  of  the  contract  between  the 
undersigned  and  said  company."  And  it  was  further  covenanted 
and  agreed  '*  that  if  there  has  been  any  suppression  or  omission  of 
any  fact  by  the  party  making  this  apphcation,  or  if  an  untrue  or 
fraudulent  allegation  be  contained  herein  or  in  the  foregoing 
answers  and  proposal,  all  moneys  which  shall  have  been  paid  on 
account  of  such  insurance  shall  be  forfeited  to  the  said  company, 
and  the  policy  of  insurant  made  on  the  faith  of  this  declaration  and 
of  tl^e  above  answers  and  proposal  shall  become  null  and  void  and 
of  no  effect." 

The  second  and  third  paragraphs  of  answer  aUeged  the  making 
of  untrue  statements  by  the  assured  in  said  appHcation,  in  answer 
to  certain  questions  as  to  whether  he  had  suffered  from  or  been 
subject  to  divers  physical  ailments. 

In  the  fifth  paragraph,  it  was  shown,  among  other  things,  that  in 
said  apphcation,  in  answer  to  the  question,  ''How  many  full 
brothers  has  the  party  had  ? "  the  assured  answered,  "  Eight ;" 
and  that  under  the  word  "  living,"  in  a  column  immediately  after 
said  question,  he  had  answered,  "six."  And  it  was  alleged  that,  in 
truth,  he  had  not  had  eight  full  brothers,  six  of  whom  were  Hving. 

In  the  fourth  paragraph  of  answer  it  was  alleged,  by  way  of 
showing  an  untrue  statement  in  the  application,  "  that  in  answer  to 
question  number  thirteen  of  said  application,  which  is  as  follows : 
"  Has  any  near  relative  been  afflicted  with  or  died  of  consumption, 
cancer,  disease  of  the  heart,  or  any  scrofulous  disease,  apoplexy, 
insanity,  gout  or  disease  of  the  kidneys  ?"  the  said  Solomon  Wiler 
answered,  "  No  ;"  whereas,  in  fact,  the  said  Solomon  Wiler  had  near 
relatives  who  were  afflicted  with  and  died  of  consumption,  before 
the  signing  and  making  of  said  apphcation  for  insurance." 

It  is  agreed  by  counsel  for  both  parties  that  the  demurrer  to  this 
paragraph  was  sustained  for  the  reason  that  the  pleading  did  no  t 
name  the  near  relatives  alleged  to  have  been  afflicted  with  and  to 
have  died  of  consumption,  or  state  the  degree  of  their  relationship  to 
the  life  assured. 
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We  think  the  court  below  based  its  ruling  upon  a  sufficient 
reason.  Whether  any  particular  person  was  a  near  relatiye  within 
the  meaning  of  the  contract,  was  a  question  of  law,  and  the  pleading 
stated  a  conclusion  of  law. 

Among  the  interrogatories  and  answers  in  the  application  were 
the  following  :  Questions.  ''  18.  A.  How  long  since  be  was 
attended  by  a  physician  or  professionally  consulted  one  ?  B.  For 
what  disease?  C.  Give  the  name  and  residence  of  the  physician 
who  attended  him.  D.  Giye  the  name  and  residence  of  his  usual 
medical  adviser  or  family  physician,  to  whom  he  refers  for  a  certifi* 
cate."  Answers.  "A.  About  one  year  ago.  B.  Bad  cold.  C.  Dr. 
Isaac  Bosenthall,  Fort  Wayne,  Indiana.  D.  Dr.  Isaac  Bosenthall, 
Fort  Wayne,  Indiana."  The  sixth,  seventh,  and  eighth  paragraphs 
of  the  answer  related  to  these  interrogatories  and  answers. 

The  sixth  paragraph,  affcer  the  inducement  above  stated  common 
to  all  the  special  paragraphs,  set  out  said  questions  and  answers,  and 
alleged  that  the  insured  had  been  attended  by  and  had  profession- 
ally consulted  Dr.  George  T.  Bruback,  a  practicing  physician,  on  the 
22d  day  of  May,  1879,  and  on  other  subsequent  days,  for  diseases 
other  and  more  serious  than  a  bad  cold ;  to  wit,  for  bronchial 
asthma  and  bronchial  catarrh,  all  which  consultations  and  attend- 
ance were  within  less  than  six  months  before  the  making  of  said 
application,  which  was  on  the  1st  of  November,  1879. 

The  seventh  paragraph  was  like  the  sixth,  except  that  it  men- 
tioned as  the  physicians  whom  the  insured  had  professionally 
consulted  and  by  whom  he  had  been  attended,  Dr.  Isaac  Bosen- 
thall  and  three  others  named,  and  stated  that  the  diseases  for  which 
they  had  treated  him  were  asthma,  bronchitis,  constimption,  and  other 
diseases. 

The  eighth  paragraph,  besides  said  inducement  and  said  extract 
from  the  application,  alleged  that  it  was  specially  covenanted  and 
agreed  by  said  Solomon  Wiler  in  said  application  and  as  part  of  said 
contract  of  insurance,  that  he  would  and  did  warrant  all  the  answers 
in  said  application  contained  to  be  full,  complete,  and  true,  and  that 
if  there  had  been  any  suppression  or  omission  of  any  part  in  said 
answers,  then  said  policy  of  insurance  should  be  void  and  of  no 
effect.  The  provisions  of  the  application  thus  referred  to  were  the 
general  provisions  set  out  therein  after  the  qustions  and  answers. 

The  eighth  paragraph  contained  averments  like  those  of  the 
seventh,  and  further  alleged  that  while  it  was  true  that  said  Dr. 
Isaac  Bosenthall,  about  a  year  before  the  making  of  said  application 
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attended  the  applicant  for  a  bad  cold,  yet  he,  by  his  said  answers, 
suffered  and  omitted  to  state  the  more  important  and  material  facts 
that  he  had  professionally  consulted  and  been  attended  by  said  Dr. 
Isaac  Bosenthall  and  said  other  physicians,  for  fever,  asthma,  bron- 
chitis and  consumption,  so  that  said  answer  was  not  full  and  com- 
plete, without  omission  or  suppression,  as  it  was  covenanted,  agreed, 
and  warranted  it  should  be  by  the  terms  of  said  policy  and  applica- 
tion. "  Wherefore  the  defendant  says  that  by  reason  of  said  breach 
of  covenants  and  warranty  in  said  policy  and  application  contained, 
the  said  policy  of  insurance  has  become  and  is  wholly  null  and  void." 

We  think  that  there  was  no  error  in  sustaining  the  demurrers  to 
these  answers.  It  is  not  shown  that  any  of  the  statements  made  by 
the  applicant  were  in  themselves  untrue. 

The  contract  of  insurance  should  be  liberally  construed  with  a 
view  to  effectuate  its  purpose.  The  language  of  the  policy  and  of 
the  interrogatories  and  provisions  of  the  application  is  carefully  and 
deliberately  pre-arranged  by  the  insurer ;  in  its  preparation  the 
insured  has  no  part  Whatever  there  may  be  in  the  language  so 
prepared  by  the  insurer  which  has  any  tendency  to  defeat  the  main 
purpose  of  the  contract  should  be  strictly  construed  against  the 
insurer. 

If  there  be  any  ambiguity  in  an  interrogatory  propounded  to  the 
appellant,  or  it  be  capable  of  more  than  one  answer,  it  should  be 
construed  most  strongly  against  the  insurer,  and  most  favorably  to 
the  insured,  in  whose  favor  all  doubt  should  be  resolved.  If  the 
answer  given  to  any  interrogatory,  being  itself  true,  though  the 
question  be  sugh  as  to  suggest  a  fuller  and  more  detailed  answer, 
yet  if  the  insurer  be  content  with  the  partial  answer,  he  cannot 
claim  a  warranty  extending  beyond  the  partial  answer.  Warranties 
in  insurance  policies  are  always  strictly  construed. 

If  the  answer  to  any  of  the  many  questions  propounded  to  the 
apphcant  was  id  itself  untrue,  there  was  a  breach  of  warranty.  If 
all  the  answers  were  true,  there  was  no  breach  of  warranty  ;  and  the 
general  provision  following  the  questions  and  answers  in  the  appli- 
cation could  not  make  a  true  answer  a  breach  of  warranty.  We 
think  it  would  not  be  understood  by  the  applicant  from  those  gen- 
eral provisions  that,  if  aU  his  answers  were  true,  and  honestly  made, 
the  policy  should  be  void  for  an  unintentional  omission  of  some  fact 
without  which  some  answer  was  not  full  If  the  answers  were  true 
ill  themselves,  and  there  was  no  intentional  suppression  or  omission, 
no  fraud  on  his  part,  his  answers  should  not  be  held  to  avoid  the 
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policy.  It  was  not  alleged  in  any  of  the  paragraphs  of  answer  that 
there  was  an  intentional  omission  or  suppression,  or  that  any 
answer  in  the  application  was  fraudulently  incomplete.  See  Edding- 
ton  va  Mui  Life  Ina  Co.,  67  N.  Y.,  185  ;  Dilleber  ts.  Home  Life 
Ins.  Co.,  69  N.  Y.,  266  ;  John  Hancock  Mut.  Life  Ins.  Co.  vs.  Daly, 
66  Ind.,  6  ;  May  on  Ina,  Sec.  200. 

On  the  trial  the  defendant  introduced  certain  physicians  as  wit- 
nesses, and  offered  to  prove  by  them  that  at  various  times  before  the 
date  of  the  application  for  insurance,  when  they  had  professionally 
attended  the  insured,  he  was  suffering  from  asthma  and  other  dis- 
eases. Upon  objection  made  by  the  plaintiff,  such  evidence  was  ex- 
cluded. The  objections  were  made  and  sustained  on  the  ground 
that  the  facts  which  it  was  thus  sought  to  prove  were  within  the 
provision  of  the  statute  in  relation  to  matter  communicated  to  phy- 
sicians by  their  patients. 

Our  statute  upon  this  subject  has  undergone  some  changes  at  va- 
rious times.  The  form  in  which  it  existed  at  the  time  of  thie  thai  of 
this  cause  is  fou::d  in  section  497,  R.  S.,  1881,  as  follows :  ''  The  fol- 
lowing persons  shall  not  be  competent  witnesses:  *  *  physi- 
cians, as  to  matter  communicated  to  them  as  such,  by  patients,  in 
the  course  of  their  professional  business,  or  advice  given  in  such 
cases." 

It  does  not  devolve  upon  us  in  this  connection,  we  scarcely  need 
say,  to  adopt  or  reject,  or  to  formulate  a  rule  of  evidence.  A  statute 
which  the  legialiture  had  authority  to  enact  is  the  rule,  and  it  only 
belongs  to  us  to  interpret  it  in  particular  casea  As  to  the  wisdom 
of  the  rule  of  the  common  law  protecting  confidence  between  at- 
torney and  client,  there  has  been  general  agreement  among  judgea 

Mr.  Appleton,  in  his  Rules  of  Evidence,  in  advocating  its  abolish- 
ment as  a  needed  reform,  found  it  "  difficult  to  perceive  wherein  con- 
sists the  difference  between  the  confidence  which  exists  between 
physician  and  patient,"  and  "  that  subsisting  between  the  client  and 
attorney,  and  why  different  rules  should  obtain  in  the  last  from  those 
adopted  in  the  former  cases/'  While  the  modem  statutory  changes 
in  this  and  other  States  upon  the  subject  of  witnesses  have  not  in- 
cluded the  abolishment  of  the  protection  of  confidences  between  at- 
torney and  client,  which  in  this  State  are  expressly  protected  by 
statute,  they  have  extended  what  was  evidently  intended  to  be  a 
like  protection  to  confidences  between  physician  and  patient 

Under  our  statute,  when  by  its  terms  it  provided  that  physicians 
were  not  competent  witnesses  ''  as  to  matters  confided  to  them  in 
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(he  course  of  their  profession,  ♦  *  *  unless  with  the  consent  of 
the  party  making  such  confidential  communication/'  it  was  held  by 
this  court,  in  agreement  with  authorities  elsewhere,  that  the  ctI- 
dence  which  might  be  excluded  was  not  only  such  as  related  to  what 
the  patient  told  the  medical  witness,  whether  under  injunction  of 
secrecy  or  otherwise,  but  also  such  as  related  to  what  the  physician 
learned  by  observation  or  by  examination  of  the  patient  without  re- 
gard to  the  character  of  the  supposed  ailment :  Masonic  Mut.  Ben  • 
efit  Ass'n  vs.  Beck,  77  Ind.,  203. 

The  same  construction  should  be  given  to  the  statute  in  its  pres- 
ent form.  It  is  plain  that  without  such  a  construction  the  statute 
would  be  of  but  Httle  practical  efficacy  for  the  purpose  intended  in 
its  enactment.  That  the  present  statute  should  be  so  constraed  is, 
in  effect,  held  in  Excelsior  Mui  Aid  Ass'n  vs.  Riddle,  91  Ind.,  84. 

The  purpose  of  the  statute  is  not  the  suppression  of  truth  needed 
for  reaching  correct  results  in  Htigation,  though  this  may  some- 
times incidentaUy  occur  (as  it  may  also  in  other  instances  of  exclu- 
sion on  the  ground  of  wise  policy),  but  the  purpose  is  the  promo- 
tion and  protection  of  confidence  of  a  certain  kind,  the  inviolabihty 
of  which  is  deemed  of  more  importance  than  the  results  sought 
through  compulsory  disclosure  in  a  court  of  justice. 

Notwithstanding  the  absolutely  prohibitory  form  of  our  present 
statute,  we  think  it  confers  a  privilege,  which  the  patient  for  whose 
benefit  the  provision  is  made,  may  claim  or  waive.  It  gives  no 
right  to  the  physician  to  refuse  to  testify,  and  creates  no  absolute 
incompetency.  To  hold  otherwise  would  result  in  many  cases  in 
obstructing  justice  without  subserving  the  purpose  of  the  statute. 
In  this  opinion  we  are  in  agreement  with  the  view  taken  by  other 
courts  of  enactments  upon  this  subject  in  form  absolutely  prohibi- 
tory :  Johnson  vs.  Johnson,  14  Wend.,  437  ;  Grand  Eapids  etc.  R 
R  va  Martin,  41  Mich.,  667  ;  Scripps  vs.  Foster,  41  Mich.,  742  ;  Al- 
len vs.  Pubhc  Adm'r.,  1  Bradf ,  221;  People  vs.  Stout,  3  Parker,  Cr.» 
670.  And  in  the  case  like  the  one  at  bar.  Excelsior  Mut.  Aid  Ass'n 
vs.  Biddle,  supra,  in  considering  the  exclusion  of  testimony  of  an 
attending  physician,  upon  objection  based  upon  the  ground  that  it 
was  privileged,  this  court  approved  the  rejection  of  the  testimony, 
and  said  that,  so  far  as  the  question  under  consideration  was  con- 
cerned, there  was  no  substantial  difference  between  the  statute  of 
1881,  and  the  former  law  under  which  Masonic  Mut.  Benefit  Ass'n 
vs.  Beck,  supra,  was  decided.  As  in  the  case  of  attorney  and  client, 
the  inviolability  of  the  confidence,  the  right  of  objecting  to  the  dis- 
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doBure  of  matter  commuiucated  to  a  physician  as  such  by  his  pa- 
tient, does  not  cease  with  the  death  of  the  latter.  This  yiew  is 
reasonable,  and  it  is  supported  by  the  decided  oases.  We  do  not 
deem  it  necessary  or  proper  for  us  to  attempt  in  this  opinion  to  in- 
dicate what  should  be  the  effect  of  this  statute  in  other  supposable 
cases  which  may  come  up  to  this  court,  and,  in  yiew  of  {Mreyious  de« 
cisions  here,  we  have  been  induced  to  say  thus  much  upon  the  sub- 
ject only  because  of  the  earnest  argument  of  the  learned  counsd  for 
the  appellant.  See,  howeyer,  Allen  y&  Pub.  Adm'r,  supra  ;  Stsmp- 
ton  ys.  Parker,  19  Hun,  56 ;  Pierson  y&  the  People,  79  N.  Y.,  424  ; 
Erazer  vs.  Jennison,  42  Mich.,  206-224 

Not  without  the  careful  consideration  asked  by  counsel,  we  are 
constrained  to  interpret  the  statute  as  giving  to  a  person  having 
such  a  relation  to  the  deceased  patient^  and  a  contract  made  by  him 
as  that  sustained  by  the  appellee,  the  right  in  a  suit  by  her  on  the 
contract  either  to  waive  the  statute  or  to  object  on  the  ground 
thereof. 

It  may  be  said  that  in  such  case  she  represents  the  patient  for 
such  purpose.  The  statute  is  remedial  and  should  be  liberally  con- 
strued with  a  constant  view  to  its  purpose. 

Confining  our  decision  to  the  case  before  us,  we  are  satisfied  that 
a  proper  application  of  the  statute  was  made  in  Masonic  Mut.  Ben- 
efit Ass'n  vs.  Beck,  supra,  and  Excelsior  Mut  Aid  Ass'n  vs.  Biddle, 
supra.  Besides  the  citations  in  the  former  case,  see  Gostside  vs. 
Conn.  Mut  L.  Ins.  Co.,  Mo.  (16  Cent  L.  Jour.,  253). 

The  plaintiff,  by  way  of  rebuttal,  introduced  as  a  witness  the 
physician  who,  on  behalf  of  the  defendant  as  medical  examiner,  had 
examined  the  insured  for  this  insurance,  and  elicited  testimony  from 
him  tending  to  prove  that  the  insured  was  m  good  health  at  the 
time  of  the  application. 

Afterwards,  the  defendant  recalled  the  physicians  before  intro- 
duced by  the  defendant,  and  again  sought  from  them  the  evidence 
which  had  been  excluded  as  above  stated. 

Upon  objection,  their  testimony  was  again  excluded.  This  offer 
was  made  upon  the  theory  that  the  plaintiff  by  having  herself  intro- 
duced the  testimony  of  one  physician,  had  waived  her  right  to  oV 
ject  to  the  testimony  of  other  physiciana  This  theory  is  not  well 
founded.  If  the  plaintiff's  examination  of  said  medical  examiner  as 
a  witness  could  be  regarded  as  a  waiver  of  a  privilege,  the  consent 
of  the  patient  or  of  one  entitled  to  stand  as  his  representatiye,  to 
the  production  in  evidence  of  facts  learned  in  a  professional  capacity 
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by  one  physician,  oonld  not  be  construed  as  consent  to  the  divulging 
of  other  confidential  communications  to  other  physiciana  The 
court,  upon  the  plaintiff's  objection,  excluded  offered  testimony  of 
one  Carney  and  of  one  Craw,  witnesses  for  the  defendant,  the  of- 
fered evidence  having  relation  to  declarations  of  the  insured.  The 
testimony  of  Carney  was  contained  in  his  deposition.  He  deposed 
that  at  some  time  not  definitely  stated,  but  which  was  more  than  two 
years  and  a  half  before  the  application,  the  insured  used  the  words, 
"  This  damned  asthma."  This  witness  testified  that  he  did  not  know 
of  whom  the  insured  was  speaking. 

The  witness  Craw  had  testified  that  he  was  in  the  employment  of 
the  insured  from  about  the  Ist  of  February,  1877,  until  the  15th  of 
December,  1878.  The  defendant  offered  to  prove  by  him  **  that  Mr. 
Wiler,  on  different  occasions  during  the  time  named  during  which 
the  witness  was  in  his  employ,  and  before  this  appHcation  was  made 
to  the  company  for  a  policy  of  insurance,  stated  to  the  witness  that 
he  had  the  asthma  and  suffered  from  it" 

It  was  not  shown,  and  it  was  not  proposed  to  show,  in  either  in- 
stance, on  what  occasion  or  under  what  circumstances,  the  words 
were  used,  aud  no  accompanying  fact  was  shown  or  offered  in  evi- 
dence. This  policy  during  the  life  of  the  insured  after  its  execution, 
as  well  as  after  his  death,  was  a  chose  in  action  owned  by  the  plaint- 
iff as  her  separate  property  Without  her  joining,  her  husband  could 
not  assign  it :  Pence  v&  Makepeace,  65  Ind ,  345  ;  Oodfrey  vs.  Wil- 
son, 70  Ind.,  50. 

The  declarations  of  the  insured,  uttered  at  such  long  intervals 
before  the  making  of  the  application,  and  not  shown  to  have  been 
parts  of  the  res  gestae  of  auy  acts  or  facts  indicating  a  diseased 
condition  of  the  insured  which  the  declarations  tended  to  explain, 
could  not  prove  or  tend  to  prove  the  fact  of  his  ill  health,  but  con- 
stituted mere  hearsay,  and  as  such  were  not  amissible  against  the 
plaintiff,  to  show  a  breach  of  warranty  :  Swift  vs.  Ma8&,  Mui  Life 
Ins.  Co.,  63  N.  Y.,  186  ;  Eddington  vs.  Mut.  Life  Ins.  Co.,  67  N.  Y., 
186  ;  Dilliber  vs.  Home  Ins.  Co.,  supra  ;  Mui  Life  Ins.  Co.  va  Apple- 
gate,  7  Ohio  St.,  292  ;  Hurd  va  Masonic  Mui  Benefit  Soc,  6  Ina 
Law  Jour.,  792  ;  Mobile  Life  Ins.  Co.  va  Morris,  3  Leo.,  101 ;  May 
on  Ina,  Sec.  214  ;  Bliss  Life  Ins.,  Sec.  371  et  seq. 

Amongst  the  questions  and  answers  in  the  application  were  those 
mentioned  above  as  being  shown  in  the  fifth  paragraph  of  answer. 
It  is  insisted    that  the    verdict  was   contrary  to    the  evidence  ; 
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especially,  that  the  evidence  proved  that  the  appHcant  had  had  only 
seven  tuH  brothers 

The  attention  of  the  court  and  that  of  the  jury  were  given  particu- 
larly to  this  question.  The  court  instructed  the  jury  that  if  it 
appeared  upon  the  application  that  the  applicant  stated  therein  that 
he  had  had  eight  full  brothers,  and  if  the  jury  believed  from  the 
evidence  that  he  had  had,  in  fact,  only  seven  full  brothers,  it  would 
be  their  duty  to  find  for  the  defendant. 

The  attention  of  the  jury  was  further  directed  to  this  matter  by 
an  interrogatory,  in  answer  to  which  they  found  specially  that,  at 
the  making  of  the  application,  the  appHcant  had  had  eight  full 
brothers. 

The  court's  attention  was  again  caUed  to  the  matter  by  the  motion 
for  a  new  trial,  assigning  as  one  of  the  causes  the  insufficiency  of  the 
evidence. 

The  burden  of  proof,  as  to  this  question  was  upon  the  appellant 
It  is  manifest  that  to  justify  this  court  in  setting  aside  the  conclusion 
thus  reached  in  the  trial  court,  the  evidence  should  be  such  as  to 
establish  the  appellant's  impeachment  of  the  truth  of  the  applicant's 
answer  in  question,  without  any  contradiction  or  any  uncertainty 
whatever.  As  the  evidence  appears  upon  the  record,  considered  in 
all  its  parts,  it  seems  to  us  that  the  jury  might  well  have  found  from 
it  that  the  applicant  had  had  only  seven  full  brothera  But  the  jury 
were  to  proceed  upon  the  assumption  that  the  appHcant  told  the 
truth,  until  the  contrary  was  proved  to  their  satisfaction. 

It  was  for  the  jury  to  consider  the  appearance  and  manner  of  the 
witnesses,  and  to  determine  the  trustworthiness  of  their  memories. 
Two  witnesses,  a  brother  acd  a  sister  of  the  appHcant,  testified  upon 
this  question. 

Their  testimony  upon  paper  shows  that  they  were  somewhat  con- 
fused in  their  memories,  and  the  testimony  of  neither  was  in  all 
respects  consistent  in  itself. 

As  requested  by  counsel  for  the  appellant,  the  evidence  upon  this 
question  has  been  examined  by  aU  of  us,  and,  after  careful  considera- 
tion, it  has  been  determined  that  we  ought  not  to  interfere  with  the 
conclusion  reached  in  the  trial  court. 

Per  Cubiam. 

It  is  ordt^red  upon  the  foregoing  opinion,  that  the  judgment  be 
affirmed,  at  the  costs  of  the  appellant 
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SUPREME  COURT  OF  THE  UNITED  STATES. 
October  Term,  1884. 


In  Error  lo  the  Supreme  Court  of  Illinois, 


CHICAGO  LIFE  INS.  CO.,  Plaintiff  in  Error,  \ 

THOMAS  B.  NEEDLES,  Auditob  of  Public    \ 
Accounts  of  the  State  of  Illinois.*  / 

The  Illinois  statute  of  1869  requires  the  auditor  to  compel  life  companies 
whose  reserve  is  below  the  standard  to  suspend  new  business  and  also  pro- 
vides that  he  shall  institute  proceedings  in  the  courts  to  suspend  or 
prohibit  the  company  from  doing  further  business,  in  case  of  apparent 
insolvency,  or  when  such  action  is  needed  for  the  protection  of  the  insured. 
The  law  was  enforced  against  a  life  company  doing  business  under  a  special 
chaiter  granted  previous  to  the  act. 

Held,  That  the  State  had  a  reserved  ri^ht  to  pass  such  subsequent  laws  as 

^  might  be  needed  to  prevent  the  privileges  granted  in  the  charter  from 
being  abused.  The  condition  is  implied  that  the  company  shall  be  subject 
to  such  reasonable  regulations  as  the  legislature  may  enforce.    > 

Held,  That  the  State  enactments  do  not  impair  the  obligation  of  the  company's 
contracts  within  the  meaning  of  the  constitution  of  the  United  States. 

Harlan,  J. 
By  an  act  of  the  Oeneral  Assembly  of  Dlinois,  approved  February 
16, 1865,  certain  named  persons  were  created  a  body  politic  and 
corporate  by  the  name  of  the  Traveller's  Insurance  Company,  with 
authority  to  carry  on  the  business  of  insuring  persons  against  the 
accidental  loss  of  life  or  personal  injuiy  sustained  while  travehng 
by  railways,  steamers,  and  other  modes  of    conveyance.      Subse- 

*  Dodaion  rendered,  March  2,  18h6 
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quently,  by  an  act  approved  February  21, 1867, — ^the  proTisLons  of 
which  were  formally  accepted  by  the  company, — ^its  name  was 
changed  to  that  of  the  Chicago  Life  Insurance  Company,  and  it  was 
inyested  with  power  to  make  insurance  upon  the  liyes  of  individuals, 
and  of  persons  connected  by  marital  relations  to  those  applying  for 
insurance,  or  in  whom  the  applicant  had  a  pecuniary  interest  as 
creditor  or  otherwise  ;  '*  to  secure  trusts,  grants,  annuities,  and 
endowments,  and  purchase  the  same,  in  such  manner,  and  for  such 
premiums  and  considerations  as  the  board  of  directors  or  executive 
committee  shall  direct"  That,  as  well  as  the  original  act,  was 
declared  to  be  a  public  act,  to  be  liberally  construed  for  the  pur- 
poses therein  mentioned. 

A  general  law  of  the  State,  approved  March  26, 1869,  and  which 
took  effect  July  1, 1869,  entitled  ''  An  act  to  organize  and  regulate 
the  business  of  life  insurance,''  provides  (§  10) :  ''When  the  actual 
funds  of  any  life  insurance  company  doing  business  in  this  State  are 
not  of  a  net  value  equal  to  the  net  value  of  its  policies,  according  to 
the  '  combined  experience,'  or  '  actuaries '  rate  of  mortality,  with 
interest  at  four  per  centum  per  annum,  it  shall  be  the  duty  of  the 
auditor  to  give  notice  to  such  company  and  its  agents  to  discontinue 
issuing  new  policies  within  this  State  until  such  time  as  its  funds 
have  become  equal  to  its  liabilities,  valuing  its  policies  as  aforesaid. 
Any  officer  or  agent  who,  after  such  notice  has  been  given,  issues  or 
delivers  a  new  policy  from  and  on  behalf  of  such  company  before  its 
funds  have  become  equal  to  its  liabilities  as  aforesaid,  shall  forfeit^ 
for  each  offense,  a  sum  not  exceeding  one  thousand  dollars."  The 
same  statute  requires,  among  other  things,  every  life  insurance  com- 
pany incorporated  in  Illinois  to  transmit  to  the  auditor,  on  or  before 
the  first  day  of  March,  in  each  year,  a  sworn  statement  of  its  busi- 
ness, standing,  and  affairs,  in  the  form  prescribed  or  authorized  by 
law  and  adapted  to  its  business  ;  empowers  that  officer  to  address 
inquiries  to  any  company  in  relation  to  its  doings  or  condition,  or  to 
any  other  matter  connected  with  its  transactions,  to  which  it  was 
required  to  make  prompt  reply ;  and  makes  it  his  duty  to  make,  or 
cause  to  be  made,  an  examination  of  its  condition  and  affairs, 
whenever  he  deems  it  expedient  to  do  so,  or  whenever  he  has  good 
reason  to  suspect  the  correctness  of  any  annual  statement,  or  that 
its  affairs  are  in  an  unsound  condition.  The  provisions  relating 
to  Ufe  insurance  companies,  incorporated  in  other  States,  and  doing 
business  in  Illinois  need  not  be  here  examined,  or  their  effect 
determined. 
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By  another  general  statate,  approyed  February  17, 1874,  in  force 
July  1, 1874,  it  is  proTided  as  follows  : — 

**  Ssa  1.  If  the  auditor  of  State,  upon  examination  of  any  iuBurance 
company  incorporated  in  this  State,  is  of  the  opinion  that  it  is  insolvent,  or 
that  its  condition  is  such  as  to  render  its  further  continuance  in  businees 
hazardous  to  the  insured  therein,  or  to  the  public,  or  that  it  has  failed  to 
comply  with  the  rules,  restrictions  or  conditions  provided  by  law,  or  has 
exceeded,  or  is  exceedirg,  its  corporate  powers,  he  shall  apply  by  petition 
to  a  judge  of  any  circuit  court  of  this  State  to  issue  an  injunction,  re« 
straining  such  company,  in  whole  or  in  part,  from  further  proceeding  with 
its  business,  until  a  full  hearing  can  be  had,  or  otherwise,  as  he  may 
direct  It  shall  be  discretionary  with  such  judge,  either  to  issue  said 
injunction  forthwith,  or  to  grant  an  order  for  such  company,  upon  such 
notice  as  he  msy  prescribe,  to  show  cause  why  said  injunction  should  not 
issue,  or  to  cause  a  hearing  to  be  had  on  complaint  and  answer,  or  other- 
wise, as  in  ordinary  proceedings  in  equity,  before  determining  whether 
an  injunction  shall  be  issued.  He  may  in  all  such  cases  make  such 
orders  and  decrees,  from  time  to  time,  as  the  exigencies  and  equities  of 
the  case  may  require,  and  in  any  case,  after  a  full  hearing  of  all  parties 
interested,  may  dissolve,  modify  or  perpetuate  such  injunction,  and  make 
all  such  orders  and  decrees  as  may  be  needful  to  suspend,  restrain,  or 
prohibit  the  further  continuance  of  tiie  business  of  the  company." 

"  Sec.  5.  When  the  charter  of  any  such  insurance  company  expires,  is 
forfeited,  or  annulled,  or  the  corporation  is  restrained  from  further  prose- 
cution of  its  business,  or  is  dissolved,  as  hereinbefore  provided,  the  court, 
on  application  of  the  auditor,  or  of  a  member,  stockholder,  or  creditor, 
may,  at  any  time  before  the  expiration  of  said  two  3'ears,  appoint  one  or 
more  persons  to  be  receivers,  to  take  charge  of  the  estate  and  effects  of 
the  company,  including  such  securities  as  may  be  deposited  with  the 
auditor  or  treasurer  of  State,  and  to  collect  the  debts  due,  and  property 
belonging  to  it,  with  power  to  prosecute  and  defend  suits  in  the  name  of 
the  corporation,  or  in  their  own  names,  to  appoint  agents  under  them,  and 
do  all  other  acts  necessary  for  the  collection,  marshaling,  and  distributing 
of  the  assets  of  the  company,  and  the  closing  of  its  concerns ;  and,  when 
uecessary  for  the  final  settlement  of  its  unfinished  business,  the  powers  of 
such  receivers  may  be  continued  as  long  as  the  court  deems  necessary 
therefor." 

"  Sbo.  9.  The  mode  of  summoning  parties  into  court,  the  rules  of  prac- 
tice, course  of  procedure,  and  powers  of  courts,  in  cases  arising  under  this 
act,  shall  be  the  same  as  in  any  ordinary  proceedings  in  equity  in  this  State, 
except  as  herdn  otherwise  provided." 

Under  the  authority  conferred  by  the  latter  statute,  the  auditor 
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caused  an  examination  to  be  made  by  the  chief  clerk  of  the  insur- 
ance department  of  the  State,  into  the  condition  of  this  company. 
That  officer  reported  that  it  had  been  doing  a  losing  business 
for  several  years,  was  insolvent  within  the  meaning  of  the  statute, 
and  that  immediate  steps  should  be  taken  to  appoint  a  receiver,  to 
the  end  that  the  affiurs  of  the  company  be  wound  up  as  quickly  as 
possible,  as  being  for  the  best  interests  of  its  policy-holder&  As  the 
result  of  that  examination,  the  present  proceedings  were  commenced 
by  the  auditor  in  the  Circuit  Court  of  Cook  County  under  the  said 
act  of  1874.  The  petition  filed  by  him  shows  that,  in  his  opinion, 
the  condition  of  the  company  rendered  its  further  continuance  in 
business  hazardous  to  the  insured.  He  prayed  that  the  company  be 
enjoined  from  further  prosecuting  its  business  ;  that  a  receiver  be 
appointed  to  take  charge  of  its  real  estate  and  effects ;  an'd  that 
such  other  relief  be  granted  as  should  be  meet  An  injunction  was 
issued,  and  a  receiver  appointed,  with  authority  to  take  possession  of 
the  property  of  the  company,  the  latter  being  directed  to  execute  all 
conveyences  necessary  to  vest  in  him  full  title  to  all  its  property, 
assets,  and  choses  in  action.  The  company,  by  its  answer,  put  the 
plaintiff  on  pro^  f  of  all  the  material  allegations  of  the  petition.  At 
the  final  hearing,  it  moved  the  court,  upon  written  grounds,  for  a 
final  decree  in  its  behalf ;  one  of  which  was,  that  the  statutes  of  the 
State,  under  which  these  proceedings  were  had,  were  in  violation  of 
the  constitution  of  the  United  States,  in  that  they  impaired  the 
obligation  of  the  contract  between  the  State  and  ttie  company,  as 
well  as  of  the  contracts  between  the  company  and  its  policy-holders 
and  creditors. 

This  motion  was  denied,  and  a  final  judgment  rendered  per- 
petually enjoining  the  company  from  further  prosecution  of  its 
business.  From  that  judgment  a  writ  of  error  was  prosecuted  to 
the  supreme  court  of  the  State,  where,  among  other  things,  was 
assigned  for  error  the  refusal  of  the  court  of  original  jurisdiction  to 
adjudge  that  the  said  statutes  of  Illinois  were  in  violation  of  the 
constitution  of  the  United  States.  The  judgment  of  the  inferior 
court  was,  in  all  things,  affirmed  by  the  supreme  court  of  the  State, 
and  from  that  judgment  of  affirmance  the  present  writ  of  error  is  j 

prosecuted.  I 

The  Supreme  Court  of  Illinois  did  not,  in  terms,  pass  upon  the  | 

claim  distinctiy  made  there,  as  in  the  court  of  original  jurisdiction, 
that  the  statutes  in  question  were  in  derogation  of  rights  and  privi- 
leges secured  to  appellant  by  the  constitution  of  the  United  Statea 
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But  the  final  judgment  necessarily  involved  an  adjudication  of  that 
claim ;  for,  if  the  statutes  upon  the  authority  of  which  alone  the 
auditor  of  State  proceeded,  are  repugnant  to  the  national  constitu- 
tion, that  judgment  could  not  properly  have  been  rendered.  This 
court,  therefore,  has  jurisdiction  to  inquire  whether  any  right  or 
privilege  protected  by  the  constitution  of  the  United  States,  has  been 
withheld  or  denied  by  the  judgment  below.  And  otu:  jurisdiction  is 
not  defeated,  because  it  may  appear,  upon  examination  of  this  fed- 
eral question,  that  the  statutes  of  Illinois  are  not  repugnani  to  the 
provisions  of  that  instrument.  Such  an  examination  itself  involves 
the  exercise  of  jurisdiction.  The  motion  to  dismiss  the  writ  of  error 
upon  the  ground  that  the  record  does  not  raise  any  question  of  a 
federal  nature  must,  therefore,  be  denied. 

The  case  upon  the  merits,  so  far  as  they  involve  any  question  of 
which  this  court  may  take  cognizance,  is  within  a  very  narrow  com- 
pasa  The  main  proposition  of  the  counsel  is  that  the  obligation  of 
the  contract  which  the  company  had  with  the  State,  in  its  original 
and  amended  charter,  will  be  impaired  if  that  company  be  held  sub- 
ject to  the  operation  of  subsequent  statutes  regulating  the  business 
of  life  insurance  and  authorizing  the  courts  in  certain  contingencies, 
to  suspend,  restrain,  or  prohibit  insurance  companies  incorporated  in 
lUinois  from  further  continuance  in  business.  This  position  cannot 
be  sustained,  consistently  with  the  power  which  the  State  has,  and, 
upon  every  ground  of  public  policy,  must  always  have,  over  corpora- 
tions of  her  own  creation.  Nor  is  it  justified  by  any  reasonable  in- 
terpretation of  the  language  of  the  company's  charter.  The  right  of 
the  plaintiff  in  error  to  exist  as  a  corporation,  and  its  authority  in 
that  capacity  to  conduct  the  particular  business  for  which  it  was  cre- 
ated, were  granted,  subject  to  the  condition  that  the  privileges  and 
franchises  conferred  upon  it  should  not  be  abused  or  so  employed  as 
to  defeat  the  ends  for  which  it  was  established,  and  that  when  so 
abused  or  mis-employed,  they  may  be  withdrawn  or  reclaimed  by 
the  State,  in  such  way  and  by  such  modes  of  procedure  as  are  con- 
sistent  with  law.  Although  no  such  condition  is  expressed  in  the 
company's  charter,  it  is  necessarily  implied  in  every  grant  of  cor- 
X>orate  existence  :  Terrett  vs.  Taylor,  9  Cranch,  51 ;  Angell  &  Ames 
on  Corporations  (9th  Edit.),  §  774,  note. 

£k|ually  implied,  in  our  judgment,  is  the  condition  that  the  cor- 
poration shall  be  subject  to  such  reasonable  regulations  in  respect  to 
the  general  conduct  of  its  affairs  as  the  legislature  may,  from  time 
to  time,  prescribe,  which  do  not  materially  interfere  with  or  obstruct 
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the  Bubstantial  enjojinent  of  the  privileges  the  State  hae  granted, 
and  senre  only  to  secare  the  ends  for  which  the  corporation  was 
created :  Sinking  Fund  Cases,  99  17.  S.,  70 ;  Commonwealth  ts. 
Farmers  k  Mechanics'  Bank,  21  Pick.,  542  ;  Commercial  Bank  va 
Mississippi,  4  S.  &  M.,  503.  If  this  condition  be  not  necessarily  im- 
plied, then  the  creation  of  corporations  with  rights  and  franchises 
which  do  not  belong  to  individual  citizens,  may  become  dangerous 
to  the  public  welfare  through  the  ignorance,  or  misconduct,  or  fraud 
of  those  to  whose  management  their  affairs  are  entrusted.  It  would 
be  extraordinary  if  the  legislative  department  of  a  government 
charged  with  the  duty  of  enacting  such  laws  as  may  promote  the 
health,  the  morals,  and  the  prosperity  of  the  people,  might  not^  when 
unrestrained  by  constitutional  limitations  upon  its  authority,  pro- 
vide by  reasonable  regulations  against  the  misuse  of  sx>ecial  corpor- 
ate privileges  which  it  has  granted,  and  which  could  not,  except  by 
its  sanction,  express  or  impUed,  have  been  exercised  at  alL 

In  the  present  case  it  is  claimed  by  the  State  that  the  Chicago  Life 
Insurance  Company  was  never  solvent  at  any  time  after  its  original 
organization  ;  that  only  ten  per  cent  of  its  authorized  capital  stock 
was  ever  paid  in  ;  that  stock  subscription  notes,  representing  unpaid 
subscriptions,  were  ingeniously  made  payable  on  demand,  with  inter* 
est  after  such  demand,  and  that  no  demand  having  been  made,  no 
interest  accrued ;  that^  nevertheless,  the  verified  reports  of  the  company 
to  the  State  indicated  that  its  capital  stock  was  fully  paid  up  in  cash, 
thus  leading  the  pubUc  and  the  insured  to  beUeve  that  the  stock  was 
paid  up  and  invested  in  interest-bearing  securities  ;  that  large  divi- 
dends were  annually  paid  to  stockholders  from  the  earnings  of  the 
Company,  which,  consistently  with  an  honest  exercise  of  its  franchises 
and  privileges,  and  with  its  duty  to  policy-holders,  should  not  have 
been  paid ;  that  interest  upon  collateral  securities  deposited  by 
stockholders  owing  subscriptions  was  received  by  the  stockholders 
themselves  ;  that  the  annual  dividends  paid  to  stockholders  was  in 
direct  violation  of  the  company's  by-laws  ;  that  the  annual  reports  to 
the  auditor  scheduled  large  amounts  of  assets  and  securities  as  the 
property  of  the  corporation,  when,  in  fact,  they  were  the  property  of 
individuals ;  that  such  reports  wisely  magnified  the  receipts  of  the 
company  and  misstated  its  disbursements  ;  and  that  its  last  annual 
report  included,  among  its  securities,  about  $80,000  of  mortgages 
which  were  not  the  property  of  the  company.  These  statements, 
counsel  for  the  State  claim,  are  fully  sustained  by  the  evidence  in  the 
cause,  while  counsel  for  the  company,  with  equal  emphasis,  contends 
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that  the  showing  made  is  all  that  could  be  desired  in  a  corporation 
managed  by  careful,  honest  directors. 

We  express  no  opinion  as  to  the  correctness  of  either  of  these  op- 
posing views;  for  they  refer  to  matters  that  do  not  necessarily  in- 
Tolve  the  validity  of  the  statutes  which,  it  is  contended,  violate  the 
national  constitution  ;  they  relate  only  to  the  manner  in  which  the 
company  has  exercised  its  corporate  powers,  and  do  not  involve  any 
question  of  a  federal  nature.  It  is  not  competent  under  existing 
laws  for  this  court  to  inquire  whether  the  State  court  correctly  in- 
terpreted the  evidence  as  to  the  company's  insolvency  ;  nor  whether 
the  facts  make  a  case  which,  under  the  statute  of  1874,  required  or 
permitted  a  judgment  perpetually  enjoining  it  from  doing  any  fur- 
ther business.  We  are  restricted  by  the  settled  limits  of  our  juris- 
diction to  the  specific  inquiry,  whether  the  statutes  themselves  upon 
which  the  judgment  below  rests,  impair  the  obligation  of  any  con- 
tract which  the  company  or  its  policy-holders  had  with  the  State,  or 
infringe  any  right  secured  by  the  national  constitution  :  Bailroad 
Co.  va  Rock,  4  Wall.,  180  ;  Knox  va  Exchange  Bank,  12  ib.,  383. 
It  is  only  as  bearing  upon  the  question  of  the  power  of  the  State — 
without  any  express  reservation  to  that  end  having  been  made  in 
the  charter  of  the  company — ^to  subject  it  to  such  regulations  as 
those  established  by  the  act  of  1869,  or  to  compel  it  to  cease  doing 
business  when  the  circumstances  exist  which  are  set  out  in  the  act 
of  1874,  that  we  have  referred  to  the  facta  which  counsel  for  the 
St«te  contend  are  fully  established  by  the  evidence.  If  the  State 
had  no  such  power,  then  the  statutes  under  which  she  proceeds 
would  impair  the  contract  which  the  company  had  with  her  by  its 
charter.  But  can  it  be  possible  that  the  State  whieh  brought  this 
corporation  in  existence  for  the  purpose  of  conducting  the  business 
of  life  insurance,  is  powerless  to  protect  the  people  against  it,  when 
— assuming,  as  we  must,  the  facts  to  be  such  as  the  judgment  below 
implies — ^its  further  continuance  in  business  would  defeat  the  object 
of  its  creation,  and  be  a  fraud  upon  the  public,  and  on  its  creditors 
and  policy-holders  ?  Did  the  company  by  its  charter  have  a  contract 
that  it  should,  without  reference  to  the  will  of  the  State,  or  the  pub- 
lic interests,  exercise  the  franchise  granted  by  the  State  after  it  be- 
came insolvent  and  consequently  unable  to  meet  the  obligations 
which,  as  a  corporation  under  the  sanction  of  the  State,  it  had  as- 
sumed to  its  policy-holders?  Our  answer  to  these  questions  i$ 
suf&ciently  indicated  by  what  has  been  said.  The  act  of  1869  doei 
not  contain  any  regulation  respecting,  the  affairs  of  any  corporation 
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of  minois  which  is  not  reasonable  in  its  character,  or  which  is  not 
promotive  of  the  interests  of  all  concerned  in  its  management.  It 
only  guards  against  mismanagement  and  misconduct ;  its  require- 
ments constitute  reasonable  regulations  of  the  business  of  such  lo- 
cal corporations  ;  it  does  not  impair  the  obligation  of  any  contract 
which  this  company  had  with  the  State ;  the  conditions  imposed 
upon  the  rights  of  the  company  to  continue  the  issuing  of  policies 
are  neither  arbitrary  nor  oppressiye. 

The  same  general  observations  apply  to  the  act  of  1874,  which, 
recognizing  the  contract  right  of  the  company  to  carry  on  business 
as  a  corporation,  does  not,  by  a  legislative  decree  merely,  based  upon 
the  ex  parte  representations  of  public  officers,  assume  to  withdraw 
that  right.  There  is  no  denial  as  counsel  supposes,  of  the  equal 
protection  of  the  laws,  nor  any  deprivation  of  property  without  due 
process  of  law  ;  for  that  statute  authorizes  a  public  officer  to  bring 
the  company  before  a  judicial  tribunal,  which,  after  full  opportunity 
for  defense,  may  determine  whether  it  is  insolvent,  or  its  condition 
such  as  to  render  its  continuance  in  business  hazardous  to  the  in- 
sured or  to  the  public,  or  whether  it  has  exceeded  its  corporate 
powers,  or  violated  the  rules,  restrictions  or  conditions  prescribed 
by  law  ;  grounds  which,  if  established,  constitute  sufficient  reason 
why  the  corporate  franchises  and  privileges  granted  by  the  State 
should  be  no  longer  enjoyed  :  Terrett  vs.  Taylor,  ubi  supra ;  2 
Kent's  Com.,  304,  312  ;  Slee  vs.  Bloom,  5  Johns.  Chy.,  379;  Com.  va 
F.  &  M.  Bank,  21  Pick.,  542.  See  also  Angell  &  Ames  on  Corpora- 
tions, §  774  and  note,  9th  Ed.  That  a  suit  for  such  purposes  might 
be  instituted  if,  in  the  opinion  of  the  auditor  of  State,  any  of  those 
gi^ounds  existed,  affords  no  justification  to  characterize  this  proceed- 
ing as  harsh  or  arbitrary  ;  for,  at  last  the  final  judgment  of  the 
court  must  depend  upon  the  facts  as  estabHshed  by  competent  evi- 
dence, and  not  upon  the  mere  opinion  of  that  officer.  Indeed,  the 
existence  of  such  an  opinion,  upon  the  part  of  that  officer,  as  a  con- 
dition of  his  right  to  institute  the  proceedings  prescribed  by  the  act 
of  1874,  is  in  the  interest  qI  the  corporations  embraced  by  its  pro- 
visions ;  for  it  furnishes  some  protection  against  hasty  or  oppressive 
action  against  them. 

These  views  are  strengthened  by  the  company's  acceptance  of  the 
amended  charter  granted  in  1867.  The  fifth  section  of  that  act  is 
in  these  words  :  "  This  act  and  the  act  to  which  this  is  an  amend- 
ment shall  not  be  deemed  to  exempt  said  company  from  the  opera- 
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tion  of  such  general  laws  as  may  be  hereafter  enacted  by  the  gen- 
eral assembly  on  the  subject  of  life  insurance."  That  section  may 
not  be  equivalent  to  a  reservation  of  the  right  of  the  legislature  to 
alter,  amend,  or  repeal  the  original  charter  at  pleasure  ;  and,  if  it 
be  admitted  that  the  company,  prior  to  that  amendment,  could  not 
have  been  subjected  to  the  regulations  prescribed  by  the  acts  of  1869 
and  1874,  yet  it  was  entirely  competent  for  it  to  waive — as,  by  its 
acceptance  of  the  amended  charter,  it  did  waive — any  such  exemp- 
tion, and,  in  consideration  of  the  grant  of  additional  powers,  or 
without  any  consideration  of  that  character,  agree  to  come  under  the 
general  laws  on  the  subject  of  the  business  in  which  it  was  engaged, 
which  did  not  materially  impair  its  right  to  carry  on  that  business, 
or  take  from  it  any  substantial  privilege  conferred  by  the  original 
charter.  It  took  the  additional  rights  given  by  the  act  of  1867,  sub- 
ject to  the  condition  imposed  by  its  fifth  section. 

It  is  further  contended  that  the  State  enactments  in  question  im- 
pair the  obligation  of  the  contracts  which  the  company  has  made 
with  its  creditors  and  policy-holders.  To  this  it  is  sufficient  to  re- 
ply, in  the  language  of  this  court  in  Mumma  vs.  Potomac  Co.,  8  Pe- 
ters, 283,  where  it  was  said  :  "  A  corporation,  by  the  very  terms  and 
nature  of  its  political  existence,  is  subject  to  dissolution  by  surrender 
of  its  corporate  franchises,  and  by  a  forfeiture  of  them  for  willful  mis- 
use and  non-use.  Every  creditor  must  be  presumed  to  imderstand 
the  nature  and  incidents  of  such  a  body  pohtic,  and  contract  with 
reference  to  them.  And  it  would  be  a  doctrine  new  in  the  law,  that 
the  existence  of  a  private  contract  of  the  corporation  should  force 
upon  it  a  perpetuity  of  existence  contrary  to  public  policy,  and  the 
nature  and  objects  of  its  charter."  The  contracts  of  policy-holders 
and  creditors  are  not  annihilated  by  such  a  judgment  as  was  ren- 
dered below;  for,  to  the  extent  that  the  company  has  any  property  or 
assets,  their  interests  can  be  protected,  and  are  protected  by  that 
judgment.  The  action  of  the  State  may  or  may  not  have  affected 
the  intrinsic  value  of  the  company's  policies ;  that  would  depend 
somewhat  on  the  manner  in  which  its  affairs  have  been  conducted, 
upon  the  amount  of  profits  it  has  realized  from  business,  and  upon 
its  actual  condition  when  this  suit  was  instituted  ;  but  the  State  did 
not,  by  granting  the  original  and  amended  charter,  preclude  herself 
from  seeking,  by  proper  judicial  proceedings,  to  reclaim  the  fran- 
chises and  privileges  she  had  given,  when  they  should  be  so  mis- 
used as  to  defeat  the  objects  of  her  grant,  or  when  the  company  had 
become  insolvent  so  as  not  to  be  able  to  meet  the  obligations  which, 
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under  the  aathority  of  the  State  it  had  assumed  to  policy-holders 
and  creditors. 

The  whole  argument  in  behalf  of  the  company  proceeds  upon  the 
erroneous  assumption  that  this  court  has  authority  to  determine 
whether  the  facts  make  a  case  under  the  statutes  of  1869  and  1874, 
and  if  it  be  found  they  did  not,  that  it  must  enforce  the  right  of  the 
company  to  continue  in  business,  despite  the  final  judgment  to  the 
contrary  by  the  courts  of  the  State  which  created  it ;  whereas,  we 
have  only  to  inquire  whether  the  statutes  in  question  impair  the  ob- 
ligation of  any  contract  which  the  company  has  with  the  State,  or 
violate  any  oiJier  provision  of  the  national  constitution.  Being  of 
opinion  that  they  are  not  open  to  any  objection  of  that  character,  the 
judgment  must  be  affirmed  without  any  reference  to  the  weight  of 
the  evidence  upon  any  issue  of  fact  made  by  the  pleadings. 

Judgment  affirmed. 
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SUPREME  COURT  OF  INDIANA. 

November  Term,  1884. 


Appeal  from  the  Gibson  Circuit  Court. 


CECELIA   E.  DAMRON 

vs. 

PENN  MUTUAL  LIFE  mS.  CO.  et  al.* 

In  Indiana,  in  1877,  a  married  woman  might,  with  the  consent  of  her  husband^ 

make  a  valid  assignment  of  a  policy  on  the  life  of  the  husband,  payable  to 

her  or  her  assigns. 
In  considering  the  validity  of  exceptions  to  conclusionn  of  law,  the  findings 

on  which  they  are  founded  must  be  considered  as  correct. 
Where  the  consideration  for  an  assignment  was  **  value  received,"  it  may  be 

shown  what  this  value  was. 
A  payment  of  the  husband's  debts,  and  agreement  to  look  solely  to  the  policy 

and  pay  the  premiums,  is  a  sufficient  consideration  for  an  assignment. 
The  statute  of  limitations  does  not  run  during  the  period  embraced  in  such 

agreement 

BiGENELL,  C.  J. 

This  suit  wcis  commenced  in  March,  1884,  and  was  taken  by 
change  of  yentie  to  the  Vanderburgh  Circuit  Court,  and  thence  to 
the  Gibson  Circuit  Court,  where  a  judgment  was  rendered  for  the 
appellees,  from  which  this  appeal  was  taken. 

The  ap{>ellant,  the  widow  of  Uriah  G.  Damron,  brought  the  suit 
against  the  said  insurance  company,  upon  its  policy  of  insurance  on 
the  life  of  her  said  husband  for  $2,500,  executed  on  January  3d, 
1876,  and  payable  to  the  appellant.    The  appellees,  Cook,  Dieterle, 

•  DeoiaioQ  rendered,  Jftuuary  8th  1»86. 
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Noel,  and  Pitcher  were  made  defendants  as  claiming  some  interest  in 
the  policy  under  an  assignment  The  complaint  alleged  that  said 
assignment  was  void,  because  of  the  plaintiffs  coYerture,  and  prayed 
for  judgment  on  the  policy. 

The  insurance  company  paid  into  court  the  amount  due  on  the 
policy,  to  await  the  result  of  the  Htigation  between  the  plaintiff  and 
the  other  defendants,  and  was  thereupon  discharged  from  further 
liability.  The  issues  joined  were  submitted  to  the  court  for  trial,  and 
the  court  made  a  special  finding  of  the  facts,  and  stated  conclusions 
of  law  thereon  in  favor  of  the  appellees,  to  which  conclusions  the  ap- 
pellant excepted. 

The  appellant  has  assigned  seyeral  errors,  but  in  her  brief  has  dis- 
cussed only  the  alleged  errors  in  the  conclusions  of  law,  and  has 
presented  for  consideration  the  following  question  only : — 

1.  Was  the  assignment  of  the  policy  by  Mrs.  Damron  valid  ? 

2.  Is  the  statute  of  limitations  of  six  years  a  bar  to  the  accounts  ? 

The  court  found  substantially  that  the  policy  of  insurance  on  the 
life  of  the  said  Uriah  G.  Damron  for  $2,500,  payable  within  sixty 
days  after  notice  and  proof  of  his  death  to  his  wife,  the  appellant, 
her  executors,  administrators,  or  assigns,  was  executed  by  the  said 
insurance  company  on  April  30th,  1873,  and  that  the  annual  pre- 
mium payable  thereon  was  $126.25. 

That  when  the  poHcy  was  executed  said  Damron  and  wife  were 
residents  of  Evansville,  Indiana,  and  said  insurance  company  was  a 
corporation  of  Pennsylvania  doing  business  in  Indiana. 

The  said  Uriah  Damron  afterwards  became  indebted  to  Henry  A. 
Cook,  $1,015.60,  and  to  John  Dieterle,  $154.30,  and  to  William  Noel, 
$164,  and  to  Henry  C.  Pitcher,  $400  ;  and  that  afterwards,  on  Febru- 
ary 9th,  1877,  said  Damron  and  wife,  being  then  residents  of  Illinois^ 
and  Henry  A.  Cook,  a  resident  of  Indiana,  and  said  Damron  being 
still  indebted  as  foresaid,  and  said  Cook  being  his  surety  in  the 
further  sum  of  $200  and  interest  at  10  per  cent  since  August  12, 
1876,  said  Damron  and  wife  indorsed  upon  said  policy  of  insurance 
the  following  assignment  thereof  to  said  Henry  A.  Cook. 

"  McLeansbobo,  Illinois,  February  9th,  1877. 
Pohcy,  No.  14791. 
For  value  received,  we  hereby  assign,  transfer  and  set  over  all  our 
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right,  title,  and  interest  whatsoever,  of,  in,  and  to  policy  No.  14791^ 
on  the  life  of  Uriah  G.  Damron  in  the  Penn  Mutual  Life  Insurance 
Company,  of  Philadelphia,  to  which  this  assignment  is  attached,  into 
Henry  A.  Cook,  Esq.,  of  EvansviUe,  Ind.,  in  trust :  First,  to  pay 
himself  and  John  E.  Dieterle  and  William  J.  L.  Noel  and  Henry  C. 
Pitcher,  of  Mount  Vernon,  Indiana,  on  account  of  U.  G.  Damron  any 
indebtedness  to  them  or  either  of  them,  existing  when  the  policy 
becomes  a  claim.  Secondly,  to  pay  the  remainder,  if  any,  to  Mrs. 
Cecelia  R  Damron,  wife  of  the  insured,  her  executors,  administra- 
tors or  assigns,  with  full  power  to  said  trustee  to  surrender  said  pol- 
icy to  the  said  company,  if  said  company  consents  thereto  for 
paid-up  insurance,  and  without  any  liability  on  the  part  of  said  com- 
pany to  see  to  the  proper  discharge  of  the  trust,  or  of  any  part 
thereof. 
Witness  our  hands  and  seals  the  day  and  year  above  written. 
(Signed)  Uriah  G.  Dambok, 


Witnesses  present, 


Cecelia  E.  Daubon. 


Geo.  Phillips. 
Frank  Bitchet, 


Approved  and  recorded  16th  day  of  March,  1877,  without  guaran- 
tee on  the  part  of  the  company  aa  to  the  sufficiency  or  validity  of 
the  transfer.    Entd.  B.  2,  page  240.     James  Weir  Mason,  actuary." 

And  on  said  day  said  Cecelia,  with  the  consent  of  her  husband, 
delivered  said  policy  to  the  said  Henry  A.  Cook.  That  at  the  time 
of  said  assignment  the  said  Uriah  was  without  means  to  pay  his 
debts  or  the  premiums  on  the  policy.  That  said  Cook  agreed,  as 
the  consideration  for  said  assignment,  to  and  with  the  said  plaintiff 
and  the  said  Uriah,  that  he,  Cook,  would  pay  or  cause  to  be  paid  all 
premiums  upon  said  policy  as  they  became  due,  and  would  not  in 
any  way  press  the  said  Uriah  in  his  lifetime  for  the  collection  of 
said  debts  or  for  the  collection  of  any  sum  he  might  be  compelled  to 
pay  for  the  said  Uriah  as  his  surety,  but  would  give  time  on  all  such 
debts  until  the  death  of  said  Uriah,  and  upon  his  death  would  look 
solely  to  the  proceeds  of  said  policy  for  the  payment  of  any  sum 
that  might  be  due  him  on  account  thereof,  when  said  policy  became 
a  claim  against  the  company.  Said  Cook  also  agreed  to  and  with 
the  plaintiff  and  said  Uriah,  that  after  paying  himself,  John  Dieterle, 
William  Noel,  and  Henry  C.  Pitcher  the  indebtedness  that  might  be 
due  them  or  either  of  them  when  said  policy  became  a  claim  on  ac- 
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count  of  said  Uriah,  that  he  would  pay  the  excess,  if  any,  collected 
by  him  on  said  policy  to  the  said  Cecelia  E.  Damron. 

That  after  the  execution  of  said  assignment,  said  Cook  in  April, 
1877,  paid,  as  surety  for  said  Uriah,  the  sum  of  $217.50,  and  never 
pressed  him  in  his  lifetime  for  the  payment  of  any  of  the  foregoing 
indebtedness. 

That  said  Cook  also  paid  as  premiums  on  said  policy  the  sum  of 
$653.65,  of  which  $29.68  were  repaid  him  by  said  Pitcher,  and 
$10.42  were  repaid  him  by  said  Dieterle  ;  that  no  part  of  any 
of  the  indebtedness  aferesaid  of  said  Uriah  has  ever  been  paid 
to  said  Cook,  Dieterle,  or  Pitcher,  but  that  said  Noel's  claim  should 
be  credited  with  $100  on  accoimt  of  a  gold  watch  and  chain  received 
by  him  from  said  Uriah  in  1876. 

That  at  the  date  of  said  assignment  there  was  a  statute  of  the 
State  of  Illinois  as  follows  :  "  A  married  woman  may  own  in  her 
own  right  real  and  personal  property  obtained  by  descent,  gift,  or 
purchase,  and  mortgage,  sell,  and  convey  the  same  to  the  same  ex- 
tent and  in  the  same  manner  that  the  husband  can  property  belong- 
ing to  him."  At  the  time  of  said  assignment  it  wcis  also  the  law  of 
lUinois  that  a  life  insurance  policy  on  the  life  of  a  husband,  payable 
upon  his  death  to  his  wife,  is  her  sole  and  separate  property,  and 
she  may  sell  and  assign  it,  or  pledge  it  as  security  for  her  husband's 
debts,-  and  an  assignment  by  her  for  that  purpose  will  be  binding 
upon  her,  and  she  cannot  repudiate  it  after  the  death  of  her  husband. 

After  said  assignment,  said  Uriah  removed  to  Mount  Vernon,  In- 
diana, and  became  a  resident  there,  and  died  there  on  May  28th> 
1883.  Due  proof  was  made  of  his  death,  the  full  amount  due  from 
said  insurance  company  on  said  poHcy  and  paid  into  court  was  $2,- 
429.33. 

There  is  due  said  Henry  Cook  on  account  of  premiums  paid 
$766.15,  including  interest  at  six  per  cent. 

There  is  due  on  account  of  the  premiums  paid  by  Henry  C. 
Pitcher,  including  interest,  $41.08. 

There  is  due  the  said  John  Dieterle  for  premiums  paid  and  inter- 
est, $14.47. 

There  is  due  the  said  Henry  A.  Cook  on  the  indebtedness  afore- 
said other  than  for  premiums  paid,  $1,962.60,  of  which  $558.95,  was 
due  on  open  account  on  January  1,  1877,  for  goods  sold  in  1876. 

There  is  due  said  John  Dieterle  on  open  account,  $70.35,  and  the 
indebtedness  to  him,  not  including  the  premiums  paid  by  him,  is 
$178.56. 
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The  indebtedness  to  the  said  William  Noel  is  $93.44. 

There  is  due  to  the  said  Henry  C.  Pitcher,  not  including  the  pre- 
miums paid  by  him,  $400,  and  he,  before  the  death  of  said  Uriah  ex- 
ecuted a  written  assignment  of  all  his  interest  in  said  policy  to  the 
plaintiff,  Cecelia  E.  Damron,  and  delivered  the  same  to  the  said  Henry 
A.  Cook.  Upon  the  foregoing  facts,  the  court  stated  the  foUowing 
conclusions  of  law : — 

First.  The  assignment  of  said  policy  is  valid  and  binding  as 
against  the  said  Cecelia  E.  Damron. 

Second.  At  the  commencement  of  this  suit  said  Henry  A.  Cook 
was  lawfully  in  possession  of  said  policy  and  was  authorized  to  col- 
lect the  same. 

Third.  That  the  sums  of  money  due  as  aforesaid  upon  open  ac- 
count are  not  barred  by  the  statute  of  limitations. 

Fourth.  This  conclusion  states  that  the  sum  of  $2,429.33,  paid 
into  court  as  aforesaid,  should  be  distributed  to  the  said  Cook,  Diet- 
erle,  Noel,  and  Cecelia  Damron  in  proportion  to  the  amount  of  their 
claims  aforesaid,  stating  the  sums  to  be  paid  to  each. 

Fifth.  That  the  plaintiff,  Cecelia  E.  Damron  has  no  interest  in  said 
policy  or  in  the  money  paid  into  court,  except  as  the  assignee  of  the 
mterest  of  said  Henry  C.  Pitcher.  A  policy  of  insurance  is  a  chose 
in  action  governed  by  the  same  principles  applicable  to  other  agree- 
ments involving  pecuniary  obligations. 

The  present  policy  was  payable  to  the  appellant,  her  executors, 
administrators,  or  assigns.  It  was  therefore  intended  to  be  assign- 
able. 

In  Hudson  vs.  Merrifield,  51  Ind.,  24,  this  court  said : — 

"  The  party  holding  and  own'.ng  such  a  policy,  whether  on  the  life 
of  another  or  on  his  own  life,  has  a  valuable  interest  in  it,  which  he 
may  assign,  either  absolutely  or  by  way  of  security,  and  it  is  assigna- 
ble like  any  other  chose  in  action." 

In  Pence  vs.  Makepeace,  65  Ind.,  345,  it  was  held  that  an  insur- 
ance policy  issued  upon  the  life  of  a  husband  for  the  benefit  of  his 
wife,  is  her  property,  and  an   effectual    assignment    and   delivery 


Digitized  by  VjOOQ IC 


362  Bepyri  of  Decisions.  [-3^«y, 

thereof  to  another,  eyen  during  the  lifetime  of  her  husband  can  be 
made  only  by  her." 

In  Wilbum  vs.  Wilbum,  83  Ind.,  55,  this  court  said : — 

"  In  truth  the  policy  is  not  the  property  of  the  insured  in  any 
sense,  but  is  the  property  of  the  beneficiary  from  the  day  of  its  issue, 
for  from  that  time  he  has  the  whole  beneficial  interest"  See  also 
Harley  vs.  Heist,  86  Ind.,  196  ;  Bushnell  vs.  Bushnell,  92  Ind.,  503. 

The  interest  of  such  a  beneficiary,  being  personal  property,  a  mar- 
ried woman,  in  Indiana,  prior  to  the  act  of  March  25th,  1879,  acts  of 
1879,  p.  160,  could  transfer  such  property  with  the  consent  of  her 
husband.  Morcan  vs.  Branson,  37  Ind. ,  195  ;  Baker  vs.  Armstrong, 
57  Ind.,  189  ;  Paulman  vs.  Claycomb,  75  Ind.,  64. 

But  this  power  of  the  married  woman  was  subject  to  the  common- 
law  rule  that  a  feme  covert  cannot  bind  herself  by  an  executory 
contract :  Mather  vs.  Shank,  94  Ind.,  501-505  ;  Parks  vs.  Barrow- 
man,  83  Ind.,  561 ;  therefore,  where  an  assignment  of  such  a  policy 
was  made  by  a  married  woman  to  secure  her  own  executory  con- 
tract, not  binding  upon  her,  it  was  held  that  the  assignment  itself 
was  also  invalid  :  Godfrey  vs.  Wilson,  70  Ind.,  50.  In  some  of  the 
United  States  the  power  of  a  married  woman  in  reference  to  the 
transfer  of  a  policy  of  which  she  is  the  beneficiary,  has  been  regu- 
lated and  restrained  by  statutes,  but  there  are  no  such  statutes  in 
Indiana. 

In  1877,  the  only  statutory  restriction  upon  the  wife's  power  to 
transfer  her  separate  property  was  that  the  transfer  must  be  made 
with  her  husband's  consent.  The  rules  forbidding  a  wife  to  incum- 
ber her  separate  property  as  security,  or  from  entering  into  any 
contract  of  suretyship  are  found  m  the  acts  of  1879,  p.  160,  and  1881, 
p.  528. 

We  think  it  very  clear  that  in  Indiana  in  1877,  a  married  woman 
had  the  power  to  make,  with  her  husband's  consent,  a  valid  assign- 
ment of  a  policy  of  insurance  taken  on  her  husband's  life  for  her 
benefit  and  payable  to  her  and  her  assigns. 

In  considering  the  validity  of  exceptions  to  conclusions  of  law  the 
findings  upon  which  such  conclusions  are  founded  are  taken  to  be 
correct  Defects  in  the  findings  are  not  reached  by  exceptions  to 
the  conclusions  of  law.  Williams  vs.  Osbume,  95  Ind.,  347.  Under 
the  findings  in  this  case  as  to  the  law  existing  in  Illinois,  a  married 
woman  had  also  in  Illinois  in  1877,  the  power  to  make  a  valid  assign- 
ment of  a  policy  of  insurance  of  which  she  was  the  beneficiary. 

The   consideration  of    the  assignment  in  controversy   is  therein 


Digitized  by  VjOOQ IC 


1885.]  Damron  vs.  Fenn  Mut.  Life  Ins.  Co.  et  cd.  363 

stated  as  ''  value  received."  For  value  received  the  assignment  is 
made  to  Henry  A.  Cook,  in  trust,  etc 

In  such  a  case  it  may  be  shown  what  the  "  value  received  "  was. 
Even  in  a  deed  of  real  estate  the  true  consideration  may  be  shown 
by  parol  to  be  more  or  less  than  the  amount  recited  and  acknowl- 
edged in  the  deed  to  have  been  received:  McDill  vs.  Gunn,  43 
Ind.,  315-319  ;  3  Washburn  on  Eeal  Property,  327.  So  the  true 
consideration  of  a  note  may  be  shown  by  parol,  and  the  existence 
of  a  written  agreement  showing  part  of  the  consideration  will  not 
prevent  the  introduction  of  oral  testimony  as  to  the  remainder: 
Everhart  vs.  Puckett,  73  Ind.,  409,  and  see  also  Hight  et  al.  vs.  Tay- 
lor, 97  Ihd.,  392. 

The  findings  in  the  present  case  show  that  the  consideration  of 
the  assignment  was, — 

Furst  The  payment  of  the  husband's  debts. 

Second.  The  promise  to  forbear  to  proceed  against  Uriah  G.  Dam- 
ron, and  to  look  solely  to  the  policy  for  the  payment  of  the  debts. 

Third.  The  agreement  to  pay  and  the  actual  payment  of  the  pre- 
miums on  the  policy. 

The  findings  state  a  sufficient  consideration :  Hubble  vs.  Wright, 
23  Ind.,  322  ;  EUis  va  Kenyon,  25  Ind.,  134  ;  Buck  va  Axt,  35  Ind , 
612  ;  1  Parsons  on  Cont.,  440-443. 

There  was  no  error  in  the  conclusion  of  law  that  Mra  Damron's 
assignment  of  the  policy  was  valid. 

And  we  think  there  was  no  error  in  the  conclusion  that  the  stat- 
ute of  limitations  was  not  a  bar  to  the  items  of  account  mentioned  in 
the  findinga 

The  appellant  claims  that  "  as  the  assignment  was  dated  on  Feb- 
ruary 9th,  1877,  and  the  accounts  were  then  due,  and  as  this  action 
was  commenced  in  1884,"  the  accounts  were  then  more  than  six 
years  past  due. 

But  under  the  agreement  there  was  to  be  no  proceediiig  against 
the  debtor /during  his  life,  and  he  died  in  May,  1883.  The  statute 
was  not  running  during  the  period  embraced  in  that  agreement,  and 
besides,  the  plea  of  the  statute  of  limitations  is  a  personal  privilege 
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to  be  asserted  by  the  debtor  only.    We  find  no  error  in  the  conclu- 
sions of  law. 

The  judgment  ought  to  be  affirmed. 

Pkb  Cubiam. 

It  is  therefore  ordered  on  the  foregoing  opinion  that  the  judgment 
of  the  court  below  be,  and  the  same  is  hereby,  in  all  things  af- 
firmed at  the  costs  of  the  appellant. 
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SUPREME  COURT  OF  IOWA. 

Appeal  from  Davis  Circuit  Court. 


EGGLESTON 

COUNCIL  BLUFFS   INS.  CO.*  J 

Where  property  insured  against  loss  by  fire  is  described  in  the  policy  as  lo- 
cated on  * '  lots  7  and  8,  m  block  2,  in  the  town  of  Floris,**  and  there  is  no 
mistake  as  to  the  premises  intended  to  be  insured,  but  the  property  is  in 
fact  located  on  "  lots  7  and  8.  in  block  2,  of  Harring^n's  Addition  to  the 
town  of  Floris,"  an  action  at  law  may  be  maintained  on  the  policy  without 
first  proceeding  in  equity  to  reform  it,  and  parol  evidence  will  be  admissible 
to  explain  the  latent  ambiguity  as  to  the  description  of  the  property. 

Where  it  is  provided  in  a  fire  insurance  policy  that  suit  must  be  brought 
within  six  months  after  a  loss,  letters  containiuff  promises  of  payment, 
which  induced  plaintiff  not  to  brin^  her  action  before  the  expiration  of  the 
six  months,  are  not  properly  exhibits  to  be  attached  to  the  complaint,  and 
when  so  made  part  of  the  pleadings  should  on  motion  be  stricken  out.  ' 

Where  the  answer  sets  up  the  expiration  of  the  six  months  as  a  bar  to  the  ac- 
tion, such  letters  are  admissible  in  evidence  to  sustain  the  plf^intiff 's  claim 
that  the  promises  therein  made  caused  the  delay  in  bringing  suit. 

The  provision  in  a  fire  insurance  policy  requiring  written  proofii  of  loss,  may 
be  waived  by  the  agents  of  the  company,  and  being  so  waived  in  the  case 
at  bar,  the  suit  was  not  prematurely  brought. 

Where  it  can  be  shown  that,  without  any  fault  or  firaud  on  the  part  of  the  as- 
sured, it  is  impossible  for  him  to  procure  written  proofs  of  loss,  he  may  re- 
cover without  performing  the  condition  of  the  policy  requiring  such  proofs. 

Where  the  agent  of  the  insurance  company  had  authority  to  take  the  risk,  and 
he  filled  out  the  application  on  the  premises  which  he  had  full  opportunity 
to  examine,  his  knowledge  will  be  imputed  to  the  company,  and  it  will  be 
estopped  from  claiming  that  the  representations  as  to  tiie  construction  and 
size  of  the  premises  were  not  true. 

A  letter  written  by  the  attorney  of  the  assured  to  the  company,  not  in  re- 
sponse to  a  communication  fh)m  it,  held  improperly  admitted  in  evidence, 
and,  being  calculated  to  prejudice  the  jury,  ground  for  reversing  the  judg- 
ment. 

*  Opinion  lU«d.  December  9,  1884.    From  Northwuiem  Reporter, 
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Action  on  a  policy  of  insurance  against  loss  or  damage  by  fire. 
Verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

Phillips  &  Day,  for  Appellant, 
[    Payne  &  Eighelberoeb,  for  Appdlee. 

Heed,  J. 

The  property  covered  by  the  policy  was  a  store-building  and  stock 
of  goods.  Plaintiff  made  a  written  application  for  the  insurance, 
and  a  copy  of  this  application  was  indorsed  on  the  policy  when  it  was 
issued  In  the  application  the  property  to  be  insured  was  described 
as  being  "  situate  on  and  confined  to  premises  now  owned  and  occu- 
pied by  me  in  lots  7  and  8,  block  2,  of  Floris,  Davis  County,  Iowa." 
In  the  policy  the  property  insured  is  described  as  being  "  situated  on 
lots  7  and  8,  block  2,  in  Floris,  Davis  County,  Iowa."  One  defense 
pleaded  by  the  defendant  was  that  the  plaintiff  had  no  title  to  or  in- 
terest in  lots  7  and  8,  block  2,  in  the  town  of  Floris,  or  in  the  build- 
ing situated  thereon,  and  that  she  had  no  interest  in  the  property 
described  in  the  application  and  policy.  It  was  proven  on  the  trial 
that  plaintiff  was  a  merchant  doing  business  in  said  town  of  Floris, 
and  that  the  building  in  which  she  did  business  was  situated  on  lots 
7  and  8,  block  2,  in  Harrington's  addition  to  said  town.  It  was  also 
proven  that  the  policy  was  issued  by  an  agent  of  defendant,  who  had 
authority  to  make  the  contract,  and  that  before  issuing  it  he  visited 
the  premises  and  made  an  examination  of  them,  and  that  he  filled 
out  the  application  and  wrote  therein  the  description  of  the  prop- 
erty, but  obtained  the  information  on  which  he  wrote  such  descrip- 
tion from  plaintiff,  or  her  son,  who  was  acting  for  her  at  the  time. 

The  title  deeds  under  which  plaintiff  claimed  the  property  de- 
scribed conveyed  therein  as  lots  7  and  8,  block  2,  in  Floris,  but  she 
and  those  under  whom  she  claimed  had  been  in  actual  and  uninter- 
rupted possession  of  the  property  occupied  by  her  when  the  risk  was 
taken  for  more  than  10  years  under  a  claim  of  ownership.  It  was 
also  shown  that  there  is  a  block  2  in  the  original  plot  of  the  town, 
and  that  there  are  lots  in  that  block  which  are  numbered  7  and  8- 
The  circuit  court,  in  an  instruction  to  the  jury,  ruled  that  plaintiff 
was  entitled  to  recover,  notwithstanding  the  fact  that  the  property 
was  situated  in  said  addition,  if  the  agent  who  took  the  risk  knew 
where  it  was  situated  in  fact,  and  intended  to  insure  the  building 
actually  occupied  by  plaintiff,  and  the  goods  therein,  and  was  not 
misled  by  the  description.    And  in  disposing  of  a  motion  by  defend- 
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ant  for  judgment  on  the  special  findings  of  the  jury  that  the  prop- 
erty owned  by  the  plaintiff  was  not  situated  in  the  original  town,  but 
in  the  addition  thereto,  the  cou^  made  substantially  the  same  ruling. 
This  holding  is  the  ground  of  the  first  exception  argued  by  counsel 
for  defendant 

The  position  is  not  that  the  policy  is  necessarily  rendered  void  by 
the  alleged  error  in  the  description  of  the  property,  but  that,  as  by 
its  terms  it  covers  property  entirely  different  from  that  intended  by 
the  parties  to  be  included  in  it,  there  can  be  no  recovery  upon  it  at 
law  until  by  the  judgment  of  a  court  of  equity  it  has  been  so  re- 
formed as  to  express  the  real  intent  and  meaning  of  the  parties* 
The  evidence  leaves  no  doubt  as  to  what  the  real  intention  of  the 
parties  was. 

Plaintiff's  store-building  was  situated  on  the  lots  in  Harrington's 
addition,  and  she  desired  to  obtain  insurance  upon  it  and  upon  the 
stock  of  merchandise  which  she  kept  in  it.  Defendant's  agent  went 
to  that  particular  building  and  made  an  examination  of  the  prem- 
ises with  the  view  of  insuring  the  building  and  the  stock  of  goods  in 
it ;  and  when  he  issued  the  policy  he  had  that  property  in  mind,  and 
supposed  he  was  insuring  it ;  and  when  plaintiff  received  the  policy 
she  understood  that  it  covered  that  property.  It  is  now  assumed  by 
defendant  that  the  policy  covers  other  and  entirely  different  prop- 
erty, and,  if  this  be  true,  its  position  that  there  can  be  no  recovery  in 
an  action  at  law  until  there  has  been  a  reformation  of  the  contract 
is  also  probably  correct :  Wood,  Ins.,  §  95 ;  Holmes  vs.  Charlestown 
Mut.  F.  Ins.  Co.,  10  Mete,  211 ;  Ewer  vs.  Washington  Ins.  Co.,  16 
Pick.,  502.  But  we  think  defendant  is  not  warranted  in  this  assump- 
tion. Whatever  of  ambiguity  or  uncertainty  there  is  in  the  descrip- 
tion of  the  property  is  created  by  the  words  used  as  description  of 
the  lots  and  block  upon  which  it  was  situated.  In  every  other  re- 
spect the  description  is  certain  and  dear.  Considering  the  descrip- 
tion in  the  application,  and  that  in. the  policy  together,  and  omitting 
the  number  of  the  lots  and  block,  the  property  described  with  cer- 
tainty is  the  one-story,  frame  store-building  in  the  town  of  Floris, 
owned  and  occupied  by  plaintiff,  and  the  stock  of  merchandise  kept 
by  her  therein.  But  defendant's  position  is  that  the  words  ''  lots  7 
and  8,  in  block  2,  in  the  town  of  Moris,"  is  certainly  descriptive  of 
property  situate  in  the  oiiginal  plat  of  the  town.  But  we  think  this 
is  not  true.  The  addition  is  as  certainly  part  of  the  town  as  is  the 
land  covered  by  the  original  plat,  and  lots  7  and  8,  in  block  2,  in  the 
addition,  are  in  the  town  as  certainly  as  the  lots  of  corresponding 
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numbers  in  the  original  plat.  The  description  is  simply  uncertain. 
It  does  not  with  certainty  describe  property  in  either  the  addition  or 
the  original  plat  There  is  a  block  2  both  in  the  original  plat  and 
the  addition,  and  there  are  lots  numbered  7  and  8  in  each  of  said 
blocks,  and  they  are  each  in  the  town  of  Flori&  The  description 
"  lots  7  and  8,  in  block  2,  in  the  town  of  Floris,"  without  more,  is 
therefore  uncertain  in  this,  that  it  does  not  designate  whether  the 
particular  lots  intended  are  those  in  the  addition  which  are  so  num- 
bered or  those  of  the  corresponding  numbers  in  the  original  plat ; 
and  this  uncertainty  was  made  apparent  when  it  was  ^own  that 
there  was  an  original  plat  and  an  addition,  and  there  were  lots  in 
each  of  corresponding  numbers.  There  is  a  latent  ambiguity,  then, 
in  the  description  of  the  property  contained  in  the  policy,  and  it 
may  be  explained  by  parol  in  an  ordinary  action :  Bowman  vs.  Ag- 
ricultural Ins.  Co.,  59  N.  Y.,  521 ;  Wood,  Ins.,  §  95  ;  2  Pars.  Cont., 
658. 

2.  The  policy  provides  that  no  suit  or  action  thereon  shall  be  sus- 
tained unless  commenced  within  six  months  after  tlie  occurrence  of 
the  loss,  and  that  if  any  suit  should  be  commenced  thereon  af  .er  the 
expiration  of  six  months  from  the  date  of  the  loss,  the  lapse  of  time 
shall  be  taken  and  deemed  as  conclusive  evidence  against  the  validity 
of  the  claim.  The  loss  in  question  occurred  on  the  twenty-first  of 
February,  1883,  and  the  suit  was  instituted  on  the  third  of  Septem- 
ber of  the  same  year.  Plaintiff  alleges  in  her  petition  that  at  differ- 
ent times  during  the  first  six  months  after  the  loss  occurred  the 
agents  and  officers  of  defendant,  in  conversation  and  in  letters  writ- 
ter  to  her  and  to  her  attorneys,  represented  and  promised  that  her 
claim  would  be  paid,  and  that,  believing  and  relying  on  these  repre- 
sentations, she  was  induced  to  forbear  the  bringing  of  any  suit  for 
the  enforcement  of  her  claim  until  after  the  expiration  of  six  months 
from  the  date  of  the  loss.  Attached  to  the  petition  as  exhibits  were 
a  number  of  letters  which,  it  was  claimed,  passed  between  the  par- 
ties during  that  period.  Defendant  moved  the  court  to  strike  out 
these  exhibits  and  the  allegation  making  them  parts  of  the  petition, 
on  the  ground  that  they  were  mere  matters  of  evidence,  and  were  not 
necessary  or  proper  parts  of  the  pleading.  This  motion  was  over- 
ruled.   We  think  it  should  have  been  sustained. 

Conceding  that  it  was  necessary  for  plaintiff  to  allege  and  prove 
that  she  was  induced  to  forbear  bringing  the  suit  within  the  six 
months  by  the  representations  and  promises  of  defendant,  she  was 
required  to  allege  in  the  pleading  only  the  ultimate  fact.    The  let- 
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ters  constituted  but  a  portion  of  the  eyidence  by  which  the  allega- 
tion would  be  proTen,  and  it  was  wholly  unnecessary  to  set  them  out 
in  the  pleading  ;  but  we  cannot  say  that  defendant  was  in  any  man- 
ner prejudiced  by  the  overruling  of  the  motion  to  strike  them  out 
We  will,  therefore,  not  disturb  the  judgment  on  this  ground. 

3.  Defendant  set  out  the  provision  of  the  policy  with  reference  to 
the  time  within  which  suit  might  be  brought  thereon  in  its  answer, 
and  alleged  that  plamtifTs  right  to  maintain  the  action  was  barred 
thereby.  The  parties  appear  to  hare  tried  the  case  on  the  theory 
that  unless  plaintiff  was  induced  by  some  promise  or  representation 
of  defendant  to  forbear  instituting  the  suit  within  six  months  from 
the  date  of  the  loss,  her  right  of  action  was  barred  by  this  provision. 
The  letters  which  were  attached  to  the  petition  were  offered  in  evi- 
dence by  plaintiff.  Defendant  objected  to  them  as  incompetent  and 
immaterial,  but  the  objection  v^as  overruled,  and  they  were  read  in 
evidence.  We  think  the  ruling  was  correct  The  letters  had  some 
tendency  to  establish  plaintiff's  daim  that  she  had  been  induced,  by 
promises  and  representations  of  defendants,  to  delay  the  institution 
of  the  suit 

4  It  is  provided  in  the  policy  that  defendant  will  pay  any  loss  or 
damage  which  may  happen  to  the  insured  property  during  the  life 
of  the  policy  ''sixty  days  after  due  notice  and  proofs  of  the  same 
shall  have  been  made  by  the  assured,  and  received  at  the  home  of- 
fice of  the  company,  in  accordance  with  the  terms  and  conditions  of 
the  policy."  It  is  provided  by  another  provision  that  "persons  sus- 
taining loss  or  damage  by  fire  shall  forthwith  give  notice  of  said  loss 
to  the  company,  and  render  a  particular  account  of  such  loss,  signed 
and  sworn  to  by  them,  stating  whether  any  and  what  other  insur- 
ance has  been  made  on  the  same  property,  giving  copies  of  the  writ- 
ten portions  of  all  policies  thereon  ;  also,  the  actual  cash  value  of  the 
property,  and  their  interest  therein  ;  for  what  purpose  and  by  whom 
the  building  insured,  or  containing  the  property  insured,  and  the 
several  parts  thereof,  were  used  at  the  time  of  the  loss  ;  and  when 
and  how  the  fire  origmated  -^  *  *  *  and  shall  also  produce  their 
books  of  account  and  other  vouchers,  and  exhibit  the  same  for  exam- 
ination, and  permit  copies  thereof  to  be  made  ;  and  shall  also  pro- 
duce certified  copies  of  all  bills  and  invoices,  the  originals  of  which 
have  been  lost." 

Plaintiff  alleges  that  immediately  after  the  fire  she  gave  notice  of 
the  loss  to  defendant,  and  that  a  few  days  thereafter  it  sent  its  gen- 
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eral  agent  to  examine  into  the  Iobb  and  adjust  the  same,  and  that 
said  agent  made  an  examination  into  all  the  circumstances  of  the 
fire,  and  that  she  then  gaye  him  full  information  as  to  the  ownership 
of  the  property  destroyed,  and  all  matters  pertaining  to  the  loss 
and  gave  him  an  invoice  of  the  goods  in  the  building  at  the  time  of 
ttie  fire,  and  that  the  agent  then  and  there  waived  the  provision  of 
the  policy  which  requires  written  proof  of  the  loss  to  be  made,  and 
promised  and  agreed  that  when  she  procured  from  the  wholesale 
dealers  with  whom  she  dealt  invoices  and  bills  of  the  goods  which 
she  had  in  the  building  at  the  time  of  the  fire,  and  sent  the  same  to 
defendant,  it  would  pay  the  loss.  She  also  alleges  that  afterwards,  in 
the  month  of  May,  as  a  matter  of  precaution,  she  made  out  and  sent 
to  defendant  complete  and  formal  proofs  of  the  loss  as  required  by 
the  terms  of  the  policy.  Defendant  denied  these  allegations,  and  al- 
leged that  the  proofs  of  the  loss  required  by  the  policy  were  not 
made  until  the  thirteenth  of  July,  and  that,  as  the  suit  was  insti- 
tuted less  than  60  days  from  that  date,  no  right  of  action  had  accrued 
when  it  was  begun. 

There  was  evidence  given  on  the  trial  tending  to  prove  the  alleged 
waiver  of  the  provision  requiring  written  proofs  of  the  loss,  and  it 
was  proven  that  on  the  twenty-third  of  May  plaintiff  prepared  and 
sent  to  defendant  her  affidavit  in  which  some  of  the  matters  were 
shown  which,  by  the  provision  of  the  policy,  were  required  to  be 
shown  by  the  proo&  of  loss,  and  that  defendant's  adjusting  agent,  on 
the  ninth  of  July,  wrote  to  plaintiff's  attorneys,  and  pointed  out  sev- 
eral particulars  wherein  he  claimed  said  affidavit  was  insufficient  as 
a  proof  of  loss.  And  on  the  thirteenth  of  July  plaintiff's  attorneys 
prepared  and  sent  to  defendant  additional  proofs,  to  which  it  dees 
not  appear  that  any  exception  was  taken.  Defendant  contends  that 
"  due  notice  and  proof "  of  the  loss  were  not  made  until  the  last 
proo&  were  received  by  it,  and  that  as  the  suit  was  instituted  less 
than  60  days  from  that  date,  it  was  prematurely  brought.  But  the 
jury  found  specially  that  the  provision  was  waived  by  the  adjusting 
agent  who  made  the  examination  soon  after  the  occurrence  of  the 
fire,  and  this  was  on  the  6th  of  March,  so  that  if  a  right  of  action 
has  accrued  at  all  in  plaintiff's  favor,  it  accrued  not  later  than  sixty  days 
from  that  date.  .  That  the  provision  of  the  poUcy  requiring  written 
proofs  of  the  loss  to  be  made  may  be  waived  is  well  settled  by  the 
authoritiea  See  Wood,  Ins.,  §§  414,  496  ;  Lycoming  Fire  Ins.  Co. 
v&  Dunmore,  75  SL,  14 ;  Patterson  v&  Triumph  Ins.  Co.,  64  Me., 
600. 


Digitized  by  VjOOQ IC 


1885.]  Eggleston  vs.  Council  Blvffs  Ins.  Co.  371 

5.  Plaintiff  does  not  claim  that  the  provision  of  the  policy  under 
which  she  may  be  required  to  furnish  certified  copies  of  all  bills  and 
invoices,  the  originals  of  which  were  lost,  was  waived,  but  on  the 
contrary  aJleges  that  she  agreed  to  procure  such  copies  from  the 
wholesale  merchants  from  whom  she  had  purchased  the  goods,  and 
forward  the  same  to  defendant.  The  evidence  shows  that  she  made 
efforts  to  procure  these  bills,  but  was  able  to  procure  but  a  portion 
of  them,  and  the  jury  found  specially  that  she  furnished  them  so  fai 
as  it  was  in  her  power  so  to  do.  Defendant  contends  that  plaintiff's 
right  to  recover  at  all  is  dependent  on  a  litend  compliance  by  her 
with  this  provision  of  the  policy.  But  we  think  she  is  not  required 
by  the  provision  to  perform  an  impossible  thing,  and  if  it  can  be 
shown  that,  without  any  fault  or  fraud  on  her  part,  compliance  is 
rendered  impossible,  she  may  recover  without  performing  the  condi- 
tion :  Wood,  Ins.,  §  423  ;  Bumstead  vs.  Dividend  Mut  Ins.  Co.,  12 
N.  Y.,  81 ;  O'Brien  vs.  Commercial  Fire  Ins.  Co.,  63  N.  Y.,  111.  The 
jury  found  specially  that  plaintiff  had  furnished  copies  of  the  bills 
and  invoices  so  far  as  it  was  possible  for  her  to  do  so,  and  this  find- 
ing is  conclusive  of  the  question. 

6.  The  application  contained  statements  with  reference  to  the  size 
of  the  building  insured,  the  manner  of  its  construction,  the  material 
of  which  it  was  constructed,  and  the  time  when  it  was  built;  and  it  is 
provided  in  the  policy  that  the  application  shall  be  considered  as  a 
warranty  by  the  assured.  It  was  shown  upon  the  trial  that  these 
statements,  in  some  respects,  were  not  true.  The  circuit  court  in- 
structed the  jury  that  the  application  was  to  be  regarded  as  part  of 
the  contract  and  that  the  statements  therein  were  warranties,  and  if 
any  of  said  statements  were  not  true  when  made,  this  would  defeat 
a  recovery  by  plaintiff  on  the  policy,  unless  defendant  had  knowledge 
when  it  issued  the  policy  that  the  statements  were  not  true.  But  if 
defendant's  agent,  who  solicited  the  insurance,  had  authority  to  take 
the  risks,  and  he  filled  out  the  application,  and  was  present  on  the 
ground  and  viewed  the  premises,  and  had  an  opportunity  to  exam- 
ine them,  and  then  knew  the  location  of  the  building,  and  its  size, 
and  the  material  of  which  it  was  constructed,  and  the  manner  of  its 
construction,  his  knowledge  in  this  respect  would  be  imputed  to  the 
company,  and  it  would  now  be  estopped  from  clain^ing  that  said  rep- 
resentations were  not  true.  Exception  is  taken  by  defendant  to 
the  last  proposition  contained  in  the  instruction  ;  but  it  is  ii^accord 
with  the  rule  on  the  subject  as  laid*  down  by  this  court  in  Jordan  vs 
State  Ins.  Co.,  19  N.  W.  Eep.,  917  ;  Williams  vs.  Niagara  Fire  Ins 
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Co.,  50  Iowa,  568 ;  and  Miller  y&  Mutual  Benefit  L.  Ins.  Co.,  31 
Iowa,  223. 

7.  PlaintijBr  was  permitted,  against  defendant's  objection,  to  intro- 
duce in  eyidence  a  letter  to  defendant,  written  by  her  attorneys,  and 
which  accompanied  the  proo&  of  loss  which  were  sent  July  13th. 
This  letter  was  in  no  sense  an  answer  to  any  communication  from 
defendant.  In  it  the  writer  expresses  the  opinion  that  plaintiff's 
daim  is  a  just  one,  and  that  her  loss  was  an  honest  loss.  It  is  also 
stated  in  the  letter  that  plaintiff  had  learned  with  satisfaction  that 
defendant  has  paid  a  portion  of  the  amount  of  the  loss  to  one  of  her 
creditors  to  whom  she  had  directed  it  to  be  paid.  We  think  it  very 
dear  that  this  letter  should  have  been  exduded.  It  was  incompe- 
tent for  any  purpose,  and  its  admission  could  hardly  have  been 
otherwise  than  prejudicial  to  defendant  If  defendant  had  in  &ct 
paid  a  portion  of  the  loss  to  plaintiff's  creditors  on  her  order,  this 
would  have  been  an  admission  by  it  of  the  validity  of  the  daim. 
And  the  statement  in  the  letter  was  well  calculated  to  create  the  im- 
pression in  the  minds  of  the  jurors  that  tins  has  been  done.  The 
expressions  of  opinion  by  the  writer  of  the  letter  were  equally  ob- 
jectionable. For  the  error  in  admitting  this  letter  in  evidence  the 
judgment  of  the  circuit  court  must  be  reversed. 
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8UPBEME  COURT  OF  CALIFORNIA. 


McCORMICK  ET  AL. 

SPRINGFIELD  F.  &  M.  INS.  CO.*; 

An  insurance  was  effected  by  the  plaintiffs  on  a  stock  of  ffoods,  the  property  of 
a  corporation  in  which  they  were  stockholders,  and  wnioh  goods  they  were 
holding  as  security  for  advances ;  thefr  application  described  the  property 
as  their  own )  the  policy  referred  to  the  application,  and  made  it  a  part 
thereof,  and  all  statements  therein  warranties,  and  provided  that  if  the 
assured  were  not  the  sole,  absolute,  and  unconditional  owners  of  the  property 
insured,  and  such  interest  were  not  trul^  stated  in  the  policy,  then,  and  in 
every  such  case,  the  policy  should  be  void.  Held,  That  the  policy  was  void, 
and  that  the  insurers  were  not  e8topx>ed  to  deny  its  invalidity,  because  they 
did  not  assert  the  same  immediately  after  the  fire,  when  tney  discovered 
the  true  nature  of  the  plaintiff's  interest. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  &.Tor  of  the  plaintifl^  and  from 
an  order  denying  the  defendant  a  new  trial  The  opinion  states  the 
facts. 

WnjJAH  M.  PiEBSoN,  for  AppeUard. 
John  H.  Dickinson, /or  Respondent. 

McKlNSTBT,  J. 

The  policy  of  insurance  on  which  this  action  was  brought,  con- 
tains the  covenants: — 

**  If  the  assured  is  not  the  sole,  absolute,  and  unconditional  owner 
of  the  property  insured,  "^  *  "**  and  the  interest  of  the  assured  be 
not  truly  stated  in  the  policy  *'*''*'  then,  and  in  eyery  such  case  this 
policy  shall  be  void. 

*  Opinion  filed,  JanuAry  19,  1886.    fVom  Wut  Ooatt  Reporter. 
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"  If  an  application  *  *  ♦  is  referred  to  in  this  policy  *  *  such 
application  *  *  shall  be  considered  a  part  of  this  policy  and  a 
warranty  by  the  assured,  and  if  the  assured,  in  a  written  or  verbal 
applicaticn,  makes  any  erroneous  representation  *  *  then  and  in 
every  such  case  this  pohcy  shall  be  void." 

The  plaintiffs  apphcation  for  the  insurance  was  *'  on  their  stock  of 
manufacttired  manilla  paper,  while  contained  in  the  round,  brick 
warehouse  in  the  rear  of  their  paper  mill  building,"  etc. 

The  evidence  showed  that  the  insured  property  was  the  property 
of  the  Lick  Paper  Company,"  a  corporation;  that  the  plaintiffs  were 
stockholders  of  the  Lick  Paper  Company  to  the  extent  of  one-half  of 
the  capital  stock,  and  that  they  held  a  power  of  attorney  represent- 
ing the  othe  rhalf ;  that  plaintiff  McCormick  was  president,  and  plaint- 
iff Delanoy  was  secretary  of  the  corporation;  that  the  plaintiffs  were 
commission  merchants,  and  sold  the  product  of  the  corporation  on  a 
commission  of  five  per  cent,  and  that  they  held  such  product  as  se- 
curity for  advances  made  by  them  to  the  corporation,  which  advances 
varied  from  time  to  time,  and  at  the  time  of  the  loss  they  amounted 
to  about  twenty  thousand  dollars. 

And  it  further  appeared  that*  the  corporation  at  the  time  of  the  loss 
was  solvent,  and  plaintiffs  had  other  security  for  their  advances. 

On  this  evidence  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  evidence  showed  '*  that  plaintiffs  were  not  the  sole, 
or  absolute,  or  unconditional  owners  of  the  property  insured,  and 
the  nature  of  their  interest  did  not  appear  either  in  their  application 
for  insurance  nor  in  the  policy  itself." 

The  court  below  erred  in  denying  the  motion  for  nonsuit 

The  most  that  can  be  claimed  on  the  part  of  the  respondents  is, 
that  they  were  stockholders  in  the  corporation  that  owned  the  in- 
sured property,  and  that  they  were  also  commission  merchants  hold- 
ing the  property  as  security  for  advances. 

Under  neither  of  these  aspects,  nor  both  combined,  were  they  the 
"  sole,  absolute,  and  unconditional  owners  of  the  property  insured. ' 
Their  appUcation  and  the  pohcy,  however,  represented  iiiem  to  be 
such  ownera  The  contract  between  the  appellant  and  respondents 
provided,  that  if  they  were  not  such  owners,  and  their  interest 
should  not  be  truly  stated  in  the  pohcy,  then  the  policy  should  be 
void. 

The  civil  code  provides,  sec.  2,611:  "  A  pohcy  may  declare  that 
a  violation  of  specified  provisions  thereof  shall  avoid  it,  otherwise, 
the  breach  of  an  immaterial  provision  does  not  avoid  the  poUcy.' 
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The  same  code,  sec.  2,607,  provides  that  "  a  statement  in  a  policy  of 
a  matter  relating  to  the  person  or  thing  insured,  or  to  the  risk  as  a 
fact,  is  an  express  warranty  thereof." 

The  policy  makes  the  representation  as  to  the  ownership  of  the 
property  a  warranty.  If  it  should  be  conceded  that  plaintiffs  had  an 
insurable  interest,  that  fact  would  have  no  effect  upon  the  determin- 
ation of  the  question  here  presented.  The  statement  in  the  .applica- 
tion of  plaintiffs  that  the  property  was  "  their  "  property,  is  a  state- 
ment that  they  were  only,  absolute,  and  unconditional  owners  of  it: 
South  wick  vs.  Atlantic  F.  &  M.  Ins.  Co.,  133  Mass.,  457;  Lasker  vs. 
St  Joseph  F.  &  M.  Co.,  86  N.  Y.,  424;  Mers  vs.  Franklin  Ins.  Co., 
68  Mo.,  127;  Rohrback  vs.  Germania  F.  Ins.  Co.,  62  N.  Y.,  47. 

It  is  contended  by  respondents  thdt  the  defendant  "  waived  "  the 
warranty,  or  is  estopped  from  asserting  that  plaintiffs  were  not  the 
only,  absolute,  and  unconditional  owners  of  the  property,  by  reason 
of  facts  occurring  after  the  fire. 

The  facts,  claimed  to  be  established  by  the  evidence,  on  which  re- 
spondents rely  as  proving  such  "  waiver  "  or  estoppel,  may  be  stated 
as  follows : — 

On  the  day  after  the  fire,  Mr.  Easton,  of  Jacobs  &  Easton  (general 
agents  of  defendant),  and  Mr.  Fenn  their  adjuster,  called  at  the 
office  of  plaintiffs  and  looked  over  the  inventory  of  what  stock  they 
had  on  hand.  On  the  day  following,  the  plaintiff  McCormick  gave 
to  Fenn  a  memorandum  of  property  destroyed,  and  assisted  him  in 
ascertaining  the  loss.  Easton  and  Fenn  were  told  the  exact  condi- 
tions under  which  plaintiffs  held  the  paper,  and  that  the  Lick  Paper 
Company  at  that  time  owed  plaintiffs  twenty  thousand  dollars.  They 
were  told  that  the  property  was  held  on  consignment.  Fenn,  who 
was  authorized  to  act  for  J.  &  E.,  afterwards  asked  one  of  plaintiffs  to 
come  to  the  office  of  Jacobs  &  Easton  to  be  settled  with.  The  only 
question  in  dispute,  before  the  commencement  of  the  action,  was  the 
amount  of  the  loss — appellant  claiming  it  was  not  bound  to  pay  for 
"  paper  bags,"  but  offering  to  pay  all  else,  and  respondents  claiming 
that  paper  bags  were  covered  by  the  policy.  An  affidavit,  prepared 
by  appellant's  agent,  was  at  their  request  signed  and  sworn  to  by 
plaintiff  McCormick,  on  July  11th,  four  days  after  defendant  knew 
the  nature  of  plaintiff's  interest  in  the  property,  which  stated  that 
he  and  his  partner  were  stockholders  in  the  Lick  Paper  Mill  Com- 
pany, one  being  its  president  and  the  other  its  secretary.  That  they 
were  the  agents  of  the  company,  making  advances  to  it  and  receiv- 
ing, as  security  therefor,  the  manufactured  article;  that  the  manu- 
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factured  paper  was  stored  in  the  company's  warehouse  (where  the 
fire  took  place),  until  such  time  as  McCk>rmick  &  Delanoy  could 
place  it  in  the  market;  that  such  advances  were  made  upon  the  re- 
port of  the  superintendent  of  said  mill;  that  the  quantity  of  paper 
was  manu&ctured  and  is  contained  in  said  warehouse,  etc.  (proceed- 
ing with  a  full  statement  of  plaintiffs'  interest  in  and  relation  to  the 
property). 

The  facts  above  recited  did  not  constitute  an  estoppel  upon  de- 
fendant "  To  constitute  an  estoppel  there  must  be  such  conduct  on 
the  part  of  the  insurers  as  would,  if  they  were  not  estopped,  operate 
as  a  fraud  on  the  party  who  has  taken,  or  neglected  to  take,  some 
action  to  his  own  prejudice  in  reliance  upon  it  *  *  *  Where  no 
act  has  been  done  or  left  undone  by  the  insured  in  reliance  upon  the 
action  or  non-action  of  the  insurer,  there  can  be  no  estoppel:"  May 
on  Ins.,  507;  Security  Ins.  Co.  vs.  Fay,  22  Mich.,  467. 

The  facts  above  recited  could  not  and  did  not  induce  the  plaintiffs 
to  take  any  action  to  their  own  prejudice.  As  to  waiver,  the  policy 
contains  an  express  covenant  that  no  officer  of  the  company  defend- 
ant shall  be  held  to  have  waived  any  of  its  terms  and  conditions, 
unless  the  waiver  shall  be  indorsed  thereon  in  writing. 

Judgment  and  order  reversed  and  cause  remanded  for  new  trial 
MosBiBON,  C.  J.,  and  McEee,  J.,  concurred. 
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SUPREME  COURT  OF  MICHIGAN. 


ENGLiaH 

FRANKLIN  FIEE  INS.  CO.* 

The  policy  was  on  honsehold  ffoods,  furniture,  clothing,  etc.,  "all  contained 
in  his  two-story,  frame  dwelling-tiouBe  etc, '  and  also  In  another  clause,  on 
his  horse,  huffgies,  hay,  etc.  Much  of  the  household  goods  was  afterwards 
removed  to  the  bam  and  stored  there  at  the  time  of  the  fire  on  account  of  a 
previous  fire  which  rendered  the  house  uninhabitable. 

Heldy  That  the  policy  did  not  cover  the  household  furniture  while  in  the  barn. 

HMf  That  knowledge  of  the  removal  by  the  company  was  not  a  waiver  of  the 
policy  as  to  location,  nor  was  the  company  called  upon  to  cancel  the  policy 
m  view  of  such  knowledge  to  avoid  liability. 

Tabsnet  A;  Meabock,  for  Plaintiff  and  AppdlanL 
Hanchett  &  Stake,  for  Defendant. 

COOLBT.  C.  J. 
Defendant,  in  January,  1883,  issued  to  plaintiff  a  policy  whereby 
he  was  insured  to  the  amount  of  $2,000  on  his  household  goods, 
fomiture,  clothing,  etc.,  "all  contained  in  his  two-story,  frame 
dwelling-house  and  additions,  occupied,  as  a  residence,"  in  Saginaw 
city,  and  to  the  further  amount  of  $300  on  his  horse,  buggies, 
hay,  etc.,  and  bam  tools.  A  fire  occurred,  November  13,  1883, 
which  so  far  injured  the  house  as  to  render  it  uninhabitable.  At 
thd  time  of  this  fire  much  of  the  household  goods  covered  by  the 
policy  was  removed  to  the  bam  and  stored  there.  The  parties 
adjusted  the  loss  by  this  fire,  and  no  question  now  arises  upon  it. 
December  6, 1883,  the  bam  was  burned,  and  with  it  the  household 

*  Dediion  reodered,  Mot.  19.  IKM. 
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goods  stored  in  it.  Defendant  adjusted  and  paid  the  loss  by  this 
fire  so  far  as  concerned  the  property  commonly  kept  in  a  bam, 
but  refused  to  pay  any  loss  on  household  goods.  For  that  loss  this 
suit  is  instituted.  The  circuit  judge  held  there  could  be  no  recov- 
err,  and  defendant  had  judgment.  It  is  claimed  for  the  plaintijOT 
that  the  bam  in  this  case  may  be  considered  a  part  of  the  dwelling- 
house,  it  being  within  the  curtilage.  But  there  is  no  ground  for  tins 
claim.  This  is  a  case  of  contract,  and  the  question  is  what  con- 
tract the  parties  have  made.  For  some  purposes  the  law  regards  a 
barn  within  the  curtilage  as  part  of  the  dwelling-house  ;  but  it  is 
not  popularly  so  regarded,  and  it  must  be  very  rare  indeed  that  in  a 
contract  it  is  treated  as  such.  It  certainly  was  not  so  treated  in  this 
case.  There  were  ti%o  classes  of  insured  property  ;  and  the  class  to 
which  the  goods  in  question  belonged  was  insured  as  situated  in  a 
described  building,  which  the  policy  designates  as  the  dwelling- 
house  ;  and  the  description  makes  it  very  clear  that  no  other  build- 
ing was  understood  to  be  included.  The  parties  certainly  did  not 
understand  that  in  insuring  the  household  goods,  etc,  in  the 
dwelling  house,  and  also  horse,  buggies,  etc.,  and  barn  tools,  that 
the  horse,  buggies,  and  barn  tools  were  in  the  dwelling-house. 
But  one  of  the  conditions  of  the  policy  would  make  the  meaning 
very  plain  if  it  could  otherwise  have  been  considered  in  doubt. 
The  asstured  is  required  to  ''  state  on  oath,  in  his  proofs  of  loss,  that 
all  the  merchandise  and  personal  property  for  which  claim  is  made 
was  at  the  time  of  the  fire  contained  in  the  building  on  premises 
described  in  said  policy."  It  was  plainly  impossible  for  this  plaintiff 
to  state  in  his  proofs  of  loss  that  the  property  for  the  burning  of 
which  he  now  claims  was  in  ^'  his  two-story,  frame  dwelling-house 
and  additions,  occupied  as  a  residence,"  for  it  was  in  a  very  different 
building. 

A  further  claim  is  that  defendant,  knowing  that  these  goods  were 
stored  in  the  bam,  and  not  making  any  objection  thereto,  or  cancel- 
ing the  policy  on  that  account^  has  waived  the  right  to  take  the 
objection  when  a  loss  hes  occurred.  But  this  is  not  a  case  of  objec- 
tion and  not  a  question  of  waiver.  The  question  is,  for  what  loss 
this  defendant  has  undertaken  to  be  responsible.  Now  we  find  the 
contract  to  be  that  defendant  will  be  responsible  for  the  loss  by  fire 
of  these  goods  while  they  remain  in  the  dwelling-house,  but  not 
when  out  of  it.  But  the  defendant  could  not  insist  that  the  goods 
should  remain  in  the  dwelling-house.  Plaintiff  might  remove  them 
at  will,  and  for  any  reason  that  might  incline  him  to  do  so ;  and, 
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this  being  his  undoubted  right,  there  would  be  nothing  for  defend- 
ant to  waive  in  respect  to  it.  Waiver  implies  a  right  to  object  to 
what  is  being  done ;  but  there  was  no  such  right  here.  The 
defendant  merely  undertook  for  a  certain  responsibility  while  the 
goods  were  in  the  house  ;  and  it  was  at  the  plaintiff's  option  to  have 
them  there  or  elsewhere,  as  he  pleased.  If  they  were  lost  by  fire 
when  elsewhere,  the  loss  was  not  one  against  which  the  the  defend- 
ant had  undertaken  to  insure  him.  Nor  was  defendant  called  upon 
to  cancel  the  policy  by  reason  of  the  goods  being  removed  from  the 
building  where  they  were  insured.  If  the  dwelling-house  had  been 
repaired,  and  the  goods  restored  to  it,  the  policy  would  again  have 
covered  them  ;  and  this,  for  anything  that  appears  to  the  contrary, 
may  have  been  what  both  parties  desired.  At  any  rate,  it  does  not 
appear  that  the  plaintiff  desired  the  policy  canceled  ;  and  if  he  had 
desired  it,  the  cancelment  would  have  been  optional  with  defendant. 
The  cases  of  Hartford  Ins.  Co.  vs.  Farrish,  73  111.,  166  ;  Aanapolis 
etc.  R  Co.  vs.  Baltimore  Fire  Ins.  Co.,  32  Md.,  37  ;  s.  c.  3  Amer. 
Hep.,  112  ;  anl  Bryce  va  Lorillard  Ins.  Co.,  55  N.  Y.,  240,  support 
the  views  here  expressed,  and  are  decisive. 

The  judgment  must  be  affirmed. 
The  other  justices  concurred. 
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UNITED    STATES  CIRCUIT    COURT  OF  VERMONT. 


HALE  % 

vs.  > 

CONTINENTAL  LIFE  INS.  CO.*  ) 

When  the  qnestion  in  a  suit  in  equity,  as  shown  by  the  bill,  is  whether  the 
policy  of  the  directors  of  an  insurance  company  in  declaring  dividends  has 
been  lawful  and  right,  and  the  defendant  fails  to  answer  this  question  after 
repeated  allowances  of  exceptions  for  failure  to  answer  the  point,  the  orator 
is  entitled  to  take  the  bill  as  confessed,  so  far  as  this  point  is  concerned. 

In  Equity. 

Gi]^EBT  A  Davis,  for  Orator. 
Charles  W.  Porteb,  for  D.fendanL 

Wheelbr,  J. 
The  defendant  has  not  yet  answered  and  set  forth  its  profits  diir- 
ing  the  years  in  question  out  of  which  dividends  were  or  might  have 
been  declared,  nor  any  reason  for  not  setting  them  forth.  It  has 
stated  the  policy  of  its  directors  in  respect  to  dividends,  and  their 
reasons  for  adopting  the  policy  which  they  did  adopt ;  but  those 
matters  were  not  what  were  required  for  answer,  nor  the  subject  of 
the  exceptions.  The  defendant  assumed  to  make  profits  from  its 
assets  derived  from  premiums  paid  by  policy-holders,  in  which  some 
or  all  of  the  policy-holders  were  entitled  to  participate  by  way  of 
dividends,  and  the  orator  was  among  those  so  entitled.  The  answer 
and  its  amendments  show  that  the  directors  made  dividends,  but 
does  not  show  the  amount  of  profits  from  which  the  dividends  were 
made.    To  make  such  dividends  there  must  have  been  an  ascertain- 

•  Decision  rendered,  May  23, 18M.    From  Federal  Jteporter.  ^— — — ^- 
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ment  of  the  profits  of  the  company  as  a  basis  of  the  dividends.  This 
basis,  as  ascertained  by  the  directors,  with  the  declaration  of  divi- 
dends by  them,  would  or  should  be  matters  of  record,  and  be  veiy 
easy  of  statement  from  the  records.  It  is  not  shown  that  there  are 
not  full  and  complete  records  in  all  these  respects  ready  to  be 
answered  from.  The  course  and  policy  of  the  directors  may  have 
been  lawful  and  right,  and  may  not  Whether  so  or  not,  is  not  the 
question  now.  The  orator  is  entitled  to  a  statement  of  the  facts  in 
the  answer  as  a  part  of  his  case  as  made  and  charged  by  his  bilL 
This  statement  is  not  forthcoming  after  repeated  allowance  of  ex- 
ceptions to  the  want  of  these  plain  and  obvious  facts.  The  excep- 
tions are  substantially  the  same  as  those  allowed  before,  and  imder 
the  sixty-fourth  rule  in  equity  the  orator  is  entitled  to  take  the  bill, 
so  far  as  the  matter  of  these  exceptions  is  concerned,  as  confessed. 

The  exceptions  are  again  allowed,  and  leave  to  take  so  much  of 
bill  as  confessed,  granted. 
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LOWER  COURT  DECISIONS, 


SUBROGATION.— NEGLIGENCE. 


United  Slates  District  Court,  S.  D.  of  New  York. 


PROVIDENCE  WASHINGTON  INS.  CO. 

r«. 

The  SIDNEY,  and  hebCousobt,  The  WILLIAM  WORDEN.* 

A  Cftrgo  of  wheat,  from  the  West  to  New  York,  was  laden  at  Buffalo,  through 
M.  &  Co.y  forwarders,  on  the  canal-boat  W.,  and  insure<l  by  them  as  part  of 
the  price  of  freight  agreed  upon.  At  the  beginning  of  the  season,  M.  Sc  Co. 
had  taken  out  an  **open  policy  ''  with  the  libelants  ''for  whom  it  may  con- 
cern," which  required  that  each  transaction  under  it  should  be  entered  in 
an  accompanying  police-book,  or  indorsed  on  the  policy,  statiug  the  per- 
sons on  whose  account  it  was  effected.  A  certificate  payable  to  order  was 
issued  on  this  transaction  to  M.  &  Co.,  in  their  names,  vvithout  the  words 
''on  account  of  whom  it  may  concern,''  or  equivalent  words,  and  their 
names  only  were  entered  in  the  policy-book.  M.  &,  Co.  delivered  the  cer- 
tificate, indorsed  by  them,  along  with  the  bill  of  lading  signed  by  the 
captain  of  the  W.,  which  they  also  signed,  to  the  agents  of  the  owners, 
payinp;  some  ^00  prior  charges,  and  also  making  further  advances  to  the 
captain  for  the  trip.  Thev  took  from  the  master  a  separate  bill  of  lading, 
in  which  they  were  described  as  shippers,  and  in  wbicli  the  boat  and  cargo 
were  consigned  to  their  own  New  York  agents,  for  their  own  protection. 
While  the  Worden  was  coming  down  the  Hudson,  in  charge  of  the  Sidney, 
both  vessels  belonging  to  the  same  owner,  a  steam -fine  on  the  Sidney  burst ; 
the  vessels  drifted  and  stranded  upon  an  island  and  the  W.  's  cargo  was  lost. 
The  owners  abandoned  to  the  insurers,  who  paid  them  as  for  a  total  loss, 
and,  claiming  to  be  subrogated  to  the  rights  of  the  owners  against  the  car- 
riers, filed  a  nbel  against  the  S.  and  W. ,  to  recover  for  the  loss.  Heldy  That 
the  consignees,  the  carrier,  and  M.  &  Co.  had  each  an  insurable  interest  in 
the  cargo  to  its  whole  value ;  that  a  policy '  *  for  whom  it  may  concern  " 
assures  all  persons,  having  an  insurable  interest,  that  are  intended  to  be 
covered  by  it,  whether  known  to  the  insurers  or  not ;  that  the  conditions 
of  the  policy  and  the  certificate  in  this  case  limited  the  general  words  of 

*  D«oision  rendered,  Jan.  80, 1880.    From  Federal  Reporter, 


Digitized  by  VjOOQ IC 


1886.]    Providenoe  Wasfdvgfon  Im.  Co.  vs.  The  Sidney  dtc.    b83 

the  policy,  and  that  only  M.  &,  Co.,  tlie  persons  named,  were  '*the  as- 
sured "  under  the  policy  ;  and  that  the  persons  and  interests  assured  could 
not  be  enlarged  by  parol  evidence,  and  that  the  libelants,  on  paying  the 
owners,  as  indorsees  of  the  certificate,  were  subrogated  to  the  rights  of  M. 
Sl  Co.  only, 
i.  A  Co.,  in  procuring  freight  and  making  advances  on  account  of  the  car- 
rier, acted  as  his  agents.  The  insurance  effected  by  M.  Sl  Co.,  was  in- 
tended for  the  benefit  of  the  shipper,  the  carrier,  and  for  themselves,  and 
was  effected  upon  the  request  and  authority  of  both,  there  being  no  express 
reference  to  subrogation  in  the  policy.  .Heldf  that  such  subrogation  is  a 
mere  equity,  depending  on  the  actual  relation  of  the  various  parties  to  one 
another,  and  is  therefore  subordinate  to  the  equitable  rights  existing 
between  a  principal  and  his  agent,  who  effects  the  insurance  for  the  bene- 
fit of  both :  that  the  payment  by  the  insurers  in  this  case  to  the  owners, 
was»  in  effect,  the  same  as  a  payment  to  M.  &  Co.,  and  by  the  latter  to  the 
owners;  that  on  payment  of  the  insurance  to  M.  &  Co.,  the  carrier,  as 
principal,  could  have  compelled  a  payment  by  M.  &.  Co.,  as  his  agents,  to 
the  owners,  in  discharge  of  their  joint  liability  under  the  bill  of  lading; 
and  therefore  that  no  equitable  right  of  subrogation  existed  through  M.  & 
Co.,  against  the  carrier,  in  favor  of  the  insurers. 

The  policy  excepted  loss  through  **  want  of  ordinary  care  and  skill  in  navigat- 
ing said  boats.''  Heldf  That  if  the  case  were  one  of  doubt  whether  the  loss 
happened  by  negligence  or  not,  and  if  the  carrier  were  not  equitably  en- 
titled to  the  benefit  of  the  policy,  the  insurers  might  have  paid  the  owners 
of  the  goods  with  an  assignment  of  all  claims  for  damages  to  themselves, 
and  then  have  prosecuted  the  carriers  for  indemnity,  and  recovered  on 
proof  that  the  loss  was  in  fact  due  to  negligence  of  the  carrier ;  but  that  as 
the  company  has  once  paid  the  owner  upon  a  voluntary  settlement,  as 
upon  a  loss  under  the  policy,  and  the  carrier  being  eanitablv  entitlea  to 
the  benefit  of  the  policv,  he  is  entitled  to  the  benefit  of  the  settlement  made 
under  it ;  and  that  sucn  a  settlement  cannot  be  set  aside  except  for  duress, 
fraud,  or  mistake,  and  that  the  burden  of  proof,  in  an  action  to  recover 
back  the  money  m>m  the  carrier,  was  upon  the  libelants  to  show  the  fraud 
or  mistake,  and  also  that  the  loss  was  within  the  exception  of  the  policy, 
and  not  a  valid  claim. 

And  as  the  libel  charged  negligence,  and  the  answer  denied  it,  and  averred 
that  the  stranding  of  the  boat  occurred  under  such  circumstances  as  nega- 
tived the  charge  of  negligence,  and  no  proof  being  offered  by  either  party 
on  this  point,  or  that  there  was  any  fraud  or  mistake  in  the  settlement, 
heldj  The  libelant  could  not  recover  on  the  claim  that  the  loss  was  not 
covered  by  the  policy. 

In  Admiralty. 

R  D.  MgCabtht,  for  lAbdards. 
Htlaio)  &  Zabbiskie,  for  Eegpondenta. 

Beown,  J. 
The  libelantB,  at  Bufialo,  insured  a  cargo  of  wheat  on  board  the 
canal-boat  Worden,  in  tow  of  the  Sidney,  consigned  to  Armour, 
Plankinton  &  Co.,  of  New  York.  One  of  the  steam-flues  of  the 
Sidney  having  burst  while  she  was  coming  down  the  Hudson  Biver, 
she  became  unmanageable,  and,  as  the  answer  states,  drifted  with 
the  tide  upon  the  rocks  of  Esopus  Island,  whereby  the  cargo  on 
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board  the  Worden  was  lost  The  cargo  was  abandoned  to  the  libe- 
lants, who  thereupon  paid  the  consignees  as  for  a  total  loss, — 
$9,211.75, — and,  claiming  to  be  subrogated  to  the  rights  of  the  con- 
signees against  the  carrying  vessels  for  the  loss  of  the^  wheat,  filed 
this  libel  to  recover  the  sum  of  $6,175.89,  the  amount  of  the  loss, 
after  deducting  the  sum  realized  from  the  damaged  cargo.  The 
libel  alleged  that  the  stranding  occurred  through  the  negligence  of 
the  respondents,  which  the  answer  denies.  On  the  question  of  negli- 
gence no  evidence  was  given  upon  the  trial.  On  that  point  both 
sides  rested  upon  the  pleadings,  each  claiming  that  the  burden  of 
proof  was  upon  the  other.  Without  reference  to  the  question  of 
negligence,  however,  inasmuch  as  the  carrier  had  given  a  dean  bill 
of  lading  binding  himself  to  a  delivery  of  the  goods  without  excep- 
tion or  qualification,  the  libelants  claimed  that  upon  payment  to  the 
consignees  they  were  subrogated  to  the  benefit  of  the  consignees' 
right  of  action  for  the  loss  of  the  goods  against  the  carrier,  as  the 
principal  debtor,  for  the  non-deliveiy  of  the  cargo  ;  also  that,  upon 
the  admissions  of  the  answer,  it  was  incumbent  on  the  carrier  to 
show  that  the  stittnding  was  without  any  fault  on  his  part^  if  that  is 
material  The  general  principles  of  law  invoked  by  the  libelants  are 
not  denied,  either  as  regards  an  insurers'  right  to  subrogation, 
upon  payment  of  a  total  loss,  to  the  rights  of  the  assured  against 
any  other  persons  primarily  liable  for  such  loss,  or  as  regards  the 
presumptions  of  negligence.  The  only  question  is  as  to  the  applica- 
bility of  these  principles  to  the  facts  of  the  case. 

The  contract  of  insurance,  in  this  case,  contains  no  express  pro- 
vision for  any  subrogation  of  the  insurers  to  the  rights  of  the  assured 
on  payment  of  the  loss.  In  such  cases,  the  right  of  subrogation,  if 
any  exists,  being  no  part  of  the  contract,  does  not  depend  upon  the 
contract,  or  on  the  form  of  it ;  it  is  a  mere  equity  to  be  worked  out 
through  the  rights  of  the  assured  only,  in  his  relation  to  other  par- 
ties. If  the  assured  has  a  legal  right  to  indemnity  for  the  loss  against 
a  carrier  that  has  no  legal  or  equitable  right  to  the  benefit  of  the  in- 
surance, then  the  Hability  of  the  carrier  to  the  assured  is  regarded  as 
the  primary  liability  for  the  loss,  and  the  liability  of  the  insurer  as 
secondary,  and  similar  to  that  of  a  surety  only.  The  insurer,  on 
payment,  is  therefore  held,  in  such  cases,  to  be  equitably  entitled  to 
stand  in  the  shoes  of  the  insured,  and  to  recover  such  indemnity  as 
the  insured  was  entitled  to  recover  against  other  persons  having  no 
right  to  the  benefit  of  the  insurance  :  Mobile  &  M.  By.  Co.  vs. 
Jurey,  111  TJ.  S.,  584  ;  s,  c,  4  Sup.  Ct  Rep.,  666  ;  Hall  vs.  Railroad. 
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Cos.,  13  Wall,  367 ;  GarriBon  vs.  Memphis  Ins.  Co.,  19  How.,  312. 
In  the  case  of  Hall  vs.  Railroad  Cos.,  supra,  the  court  say  :— 

"  In  respect  to  the  ownership  of  the  goods,  and  the  risk  incident 
thereto,  the  owner  [the  assured]  and  the  insurer  are  considered  but 
one  person,  having  together  the  beneficial  right  to  the  indemnity 
due  from  the  carrier  for  a  breach  of  his  contract,  or  for  non- 
performance of  his  legal  duty.  Standing  thus  as  the  insurer  does, 
practically,  in  the  position  of  a  surety,  stipulating  that  the  goods 
shall  not  be  lost  or  injured  in  consequence  of  the  peril  insiired 
against,  whenever  he  has  indemnified  the  owner  [the  assured]  for 
the  loss,  he  is  entitled  to  all  the  means  of  indemnity  which  the  satis- 
fied owner  [the  assured]  held  against  the  party  primarily  liable. 
His  right  rests  upon  familiar  principles  of  equity.  It  is  the  doctrine 
of  subrogation,  dependent  not  at  all  upon  privity  of  contract,  but 
worked  out  through  the  right  of  the  creditor  or  owner  [the  assured  . 
Hence  it  has  often  been  ruled  that  an  insurer  who  has  paid  a  loss 
may  use  the  name  of  the  assured  in  an  action  to  obtain  redress  from 
the  carrier  whose  failure  of  duty  caused  the  loss." 

As  the  right  of  the  libelants  to  subrogation  can  only  be  claimed 
through  the  rights  of  the  assured,  the  questions  chiefly  litigated 
were — First,  who  were  insured  under  the  policy  in  this  case  ?  and, 
second,  was  the  owner  of  these  vessels  equitably  entitled  to  the 
benefit  of  the  insurance,  so  as  to  cut  ofi*  any  right  of  subrogation  that 
the  insurers  might  otherwise  have  had  against  him  ? 

The  facts  are  as  follows  : — 

The  policy  waa  issued  in  the  name  of  Morse  &  Co.,  whose  business 
is  variously  described  as  that  of  forwarders,  carriers,  transportation 
brokers,  or,  familiarly,  scalpers.  For  convenience,  I  shall  call  them 
forwarders  They  belong  to  a  class  of  middlemen,  long  established 
in  Buffido,  who  handle  all  the  freight  business  there,  as  intermedia- 
ries between  the  boatmen  and  the  owners  of  grain  and  produce,  or 
their  agents,  who  desire  to  ship  it  eastward.  The  forwarders  see 
the  consignors  ;  agree  upon  the  price  of  freight,  which  includes  in- 
surance ;  procure  boats  to  take  the  grain  upon  the  terms  fixed  ;  get 
a  certificate  of  insurance  and  deliver  it  to  the  shipper  along  with  the 
bill  of  lading,  which  they  sign  as  well  as  the  captain  pay  prior 
charges,  if  any  ;  make  any  advances  necessary  to  the  boatmen  for 
the  trip ;  and  receive,  for  their  services,  from  the  boatmen,  a  com- 
mission, usually  5  per  cent  upon  the  amount  of  stipulated  freight. 
The  insurance  companies  that  engage  in  this  kind  of  insurance  have 
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proTided  a  particular  form  of  policy  specially  prepared  for  it.  The 
shipper  designates  the  company  in  which  the  insurance  shall  be 
effected.  The  forwarder,  at  the  beginning  of  each  season,  procures 
from  the  various  companies  what  is  teimed  an  "  open  policy,"  which 
is  attached  to  a  "  policy-book,"  in  which  are  entered  the  particulars 
of  each  insurance  under  it.  To  effect  a  particular  insuittnce,  the 
policy  and  the  policy-book  are  taken  to  the  office  of  the  companies'^ 
agents,  who  enter  in  the  policy-book  the  particulars  of  the  insurance 
as  applied  for,  and  thereupon  issue  and  deliver  to  the  forwarder  a 
certificate  stating  that  insurance  is  effected,  under  the  policy,  upon 
cargo  on  board  the  vessel,  of  the  value  designated,  and  on  ac^count 
of  the  persons  named  ;  the  loss,  if  any,  payable  to  "  the  assured,  or 
order,  and  return  of  this  certificate."  The  certificate  is  therefore 
indorsed  in  blank  by  the  forwarder  and  delivered  the  shipper,  with 
the  bill  of  lading,  also  signed  by  the  forwarder,  as  above  stated. 

The  transaction  in  this  case  was  in  accordance  with  the  general 
custom  above  described.  The  grain  in  question  was  in  charge  of 
Mr.  Meadows,  as  agent  of  the  consignees  in  New  York.  Morse  & 
Co.  applied  to  him  in  negotiating  for  its  transportation,  and  agreed 
upon  the  rate  of  five  cents  per  bushel,  including  insurance,  which 
the  shipper  directed  to  be  taken  in  the  libelants'  company.  Morse 
&  Co.  thereupon  placed  the  transportation  with  Captain  Wager,  the 
owner  of  the  Sidney  and  the  Worden,  and  the  grain  was  loaded  upon 
the  latter.  When  the  cargo  was  loaded,  Morse  &  Co.  obtained  the 
captain's  bill  of  lading,  and,  having  previously  proctired  a  certificate 
of  insurance,  delivered  it,  indorsed  by  them  in  blank,  to  Mr.  Mead- 
ows, along  vnth  the  bill  of  lading,  which  Morse  &  Co.  also  signed,, 
paying  him  at  the  time  $200  for  prior  chargea  The  bill  of  lading^ 
recited  Meadows  as  shipper  on  board  the  Worden,  and  provided  for 
the  delivery  of  the  grain  to  the  consignees  in  New  York,  without  any 
exception  or  qualification,  on  payment  of  freight  and  prior  charges, 
which  were  to  be  paid  to  Brooks  &  Co.,  the  New  York  agents  of 
Morse  &  Co. 

The  form  of  insurance  was  as  follows  :  The  "open  policy"  No. 
772  states  that  the  libelants,  "  by  this  policy,  on  account  of  Morse  & 
Co.,  for  whom  it  may  concern,  do  insure  the  several  persons  whose 
names  are  hereinafter  indorsed  thereon  as  owner,  advancer,  or  com- 
mon carrier,  on  goods  on  his  own  boat,  or  boats  belonging  to  others, 
from  place  to  place,  as  indorsed  hereon  or  in  a  book  kept  for  that 
purpose,  for  the  amounts,  at  the  rate,  and  on  the  goods  specified  in 
said  indorsement ;  no  risk  considered  as  insured  until  said  indorse- 
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ment  is  approved  and  signed.'^  There  are  Tarious  provisions  in 
reference  tq  the  lad:ng  and  unLiding,  and  the  time  allowed  therefor. 
The  risks  tosumed  by  the  company  Are  those  of  the  seas,  canals, 
rivers,  and  fire,  and  all  other  perils,  losses,  or  misfortunes  to  the 
goods  during  said  trip,  '^'excepting  perils  etc.  from  ice,  jettison, 
theft,  or  from  want  of  ordinary  care  and  skill  in  lading  or  navigating 
said  boats."  There  are  numerous  other  provisions  not  material  in 
this  case.  The  certificate  issued  May  17th,  on  the  application  of 
Morse  &  Co.,  states  that  "  Morse  &  Co.  is  insured  under  policy  No. 
772  in  the  sum  of  $9,875,  in  board,  cargo  of  boat  Wm.  Worden, 
on  wheat  $9,875,  at  and  from  Buffalo  to  New  York  ;  loss,  if  any, 
payable  to  assured  or  order  and  return  of  this  certificate." 

The  name  of  the  consignees  is  not  usually  made  known  to  the  for- 
warder, and  was  not  in  this  case  known  to  him,  until  the  grain  was 
loaded.  Upon  the  delivery  of  the  bill  of  lading  to  the  shipper,  the 
name  and  direction  of  the  consignee  were  written  in  the  margin. 
When  Morse  &  Co.  obtained  the  certificate  of  insurance,  they  did 
not  know  who  was  to  be  the  consignee.  The  agents  of  the  insurers 
in  Buffalo,  who  issued  the  certificate,  and  made  the  entry  in  the 
policy-book,  were  fully  acquainted  with  the  established  customs  and 
usages  in  this  business.  They  knew  that  Morse  &  Co.  were  for- 
warders, doing  business  in  the  manner  above  stated  ;  they  under- 
stood that  the  certificate  of  insurance  applied  for,  was  designed  to 
accompany  a  bill  of  lading  of  the  goods  in  question  ;  that  Morse  k 
Co.  obtained  the  shipment  of  this  cargo  as  agents  of  the  captain  ; 
that  they  usually  signed  the  biUs  of  lading  along  with  the  captain  ; 
that  they  were  accustomed  to  pay  prior  charges  and  to  make 
advances  to  the  captain  ;  that  the  price  of  freight  included  insur- 
ance ;  and  that  Morse  &  Co.  were  paid  for  their  services  by  the  car- 
rier by  a  commission  on  the  amount  of  freight. 

1.  Upon  the  facts  above  stated,  it  is  manifest  that  the  consignees 
and  the  carrier,  as  well  as  Morse  &  Co.,  had  each  of  them  an  insura- 
ble interest  in  the  cargo  to  its  whole  value.  Any  person  responsible 
for  goods  in  his  custody  has  an  insurable  interest  in  them  to  the 
extent  of  his  hability  :  3  Kent.,  262  ;  Hutch.  Carr.,  §  429  ;  2  Duer., 
Ins.,  49  ;  Am.  Ins.,  §  107  ;  Hooper  vs.  Bobinson,  98  U.  S.,  528,  638  ; 
Savage  vs.  Com  Exchange  etc.,  36  N.  Y.,  665  ;  Harvey  vs.  Cherry, 
76  N.  Y.,  436  ;  Waring  vs.  Insurance  Co.,  45  N.  Y.,  606  ;  per  Gray, 
J.,  Eastern  B.  Co.  vs.  Belief  etc.,  98  Mass.,  423  ;  Com.  vs.  Hide  & 
Leather  Co.,  112  Mass.,  136,  141.     The  consignee  had  an  insurable 
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interest,  because  he  was  owner  ;  the  carrier,  because  as  carrier  he 
was  answerable  to  the  owner  for  the  full  value  ;  Morse  &  Co., 
because  by  signing  the  bill  of  lading  they  were  equally  responsible 
to  the  consignee  for  the  safe  delivery  of  cargo.  As  respects  the 
consignee,  indeed,  both  Morse  &  Co.  and  Captain  Wager,  by  sign- 
ing the  bill  of  lading  jointly,  made  themselves  jointly  liable  as  car- 
riers ;  although  as  between  themselves,  Morse  &  Co.  were  but 
agents  in  procuring  freight  and  making  advances  on  account  of 
Captain  Wager  as  principal.  To  secure  themselves,  Morse  Co.  took 
a  separate  bill  of  lading  from  the  master,  in  which  they  were  de- 
scribed as  shippers ;  and  the  boat  and  cargo  were  consigned  to 
Brooks  &  Co.,  New  York,  as  agents  of  Morse  &  Co.  As  each  of  these 
three  parties  had  an  insurable  interest  to  the  full  amount,  it  was 
competent  for  Morse  &  Co.,  in  taking  out  the  insurance  under  an 
open  pohcy  "  for  whom  it  might  concern,"  to  insure  for  the  direct 
benefit  of  all  three  ;  and  had  the  certificate  of  insurance,  besides  the 
words  "  Morse  &  Co.,"  contained  the  additional  words  '*  on  account 
of  whom  it  may  concern,"  like  the  original  poUcy,  there  can  be  no 
question  that  under  the  proofs  in  this  case  the  policy  would  have 
inured  directly  to  the  benefit  of  all  three,  and  all  of  them  been  "  the 
assured  ;"  for  the  evidence  leaves  no  question  that  Morse  &>  Co. 
intended  this  insurance  to  operate  in  some  form  for  the  benefit  of 
all.  The  agents  of  the  insurance  company  so  understood  it ;  Morse 
&  Co.,  in  effecting  the  insurance,  did  it  by  the  direct  request  of  the 
cons' guee's  agent ;  and  they  as  clearly  acted,  and  were  understood 
to  act,  on  account  of  the  captain  also.  The  insuranse  premium, 
though  paid  by  Morse  &  Co.,  was  charged  as  an  advance  against  the 
captain  and  the  freight,  and  was  allowed  as  such  by  the  captain 
before  the  loss ;  and  the  evidence  was  that  they  acted  for  the 
captain's  benefit  as  well  as  for  theiv  own.  It  is  well  settled  that  a 
poHcy  "for  whom  it  may  concern"  in  such  a  case  inures  to  the 
benefit  of  all  persons  having  an  insurable  interest  that  are  intended 
t3  be  benefited  by  it,  whether  known  to  the  insurers  or  not,  and  that 
such  persons  may  sue  upon  the  policy  in  their  own  names.  A 
recovery  by  one  against  the  insurers,  in  such  cases,  inures  to  the 
banefit  of  all,  and  bars  any  subsequent  action  by  the  others : 
Hooper  vs.  Robinson,  98  U.  S.,  528 ;  Aldrich  vs.  Equitable  Safety 
Ins.  Co.,  1  Woodb.  &  M.,  272  ;  Henshaw  vs.  Mutual  etc.,  2  Blatchf. 
99  ;  Fabbri  vs.  Phojnix  Ins.  Co.,  55  N.  Y.,  129,  ia3  ;  Walsh  vs.  Washl 
ington  etc.,  32  N.  Y.,  427,  439  ;  1  Am.,  Ins.,  169,  note  ;  Waters  vs. 
Monarch  Assur.  Co.,  5  E.  &  Bl,  870,  871. 
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The  certificate  of  insurance  issued  in  this  case  does  not  contain 
the  words  *'  on  account  of  whom  it  may  concern,"  or  any  equivalent 
words,  but  the  names  of  Morse  &  Co.  only.  The  necessary  con- 
struction of  the  original  policy  with  its  conditions,  is  that,  in  order 
to  make  any  particular  transaction  available  under  it,  the  names  of 
the  individuals  on  whose  account  any  particular  insurance  under  it 
is  effected,  must  appear  by  indorsement  on  the  policy,  or  by  an  entry 
made  in  the  policy-book.  This  condition  of  the  policy  is  a  perfectly 
lawful  one,  and,  being  clearly  expressed,  is  controlling.  In  this  case 
the  name  of  Morse  &  Co.  alone  is  entered  in  the  policy>book,  with- 
out any  additional  words,  as  "for  whom  it  may  concern  ;"  nor  are 
they  described  as  agents.  The  certificate  is  in  accordance  with  this 
entry,  and  is  made  payable  to  Morse  k  Co.,  or  their  order.  There 
is  no  language  in  it  that  can  be  so  extended  as  to  include  other 
persons.  Upon  the  written  contract,  therefore,  "  the  assured,"  in 
the  language  of  the  policy,  are  Morse  &  Co.  only.  In  such  a  case 
parol  evidence  is  not  receivable  to  vary  the  written  contract,  or  to 
enlarge  the  interests  of  ihe  persons  directly  assured :  Am.  In& 
169,  note  ;  Mead  vs.  Mercantile  etc.,  67  Barb.,  519.  The  indorse- 
ment of  the  certificate  by  Morse  k  Co.  to  the  consignees,  who  were 
the  owners  of  the  cargo,  effectually  secured  the  latter.  The  con- 
signees, in  receiving  payment  of  the  loss  from  the  insurers,  received 
it,  not  as  "the  assured  "  under  the  poUcy,  but  as  the  indorsees  of 
Morse  &  Co.,  pursuant  to  the  terms  of  the  contract,  which  provided 
for  payment  "  to  order."  This  was  the  mode  agreed  on  and  accepted 
for  the  security  of  alL  It  was  a  legal  and  effectual  mode.  In  pay- 
ing the  consignees,  the  insurers  paid  them  on  account  of  Morse  k 
Co.,  who  were  "  the  assured,"  pursuant  to  the  indorsement ;  and 
hence  the  rights,  if  any,  to  which  the  insurers  were  subrogated  upon 
this  payment,  were  the  rights  of  Morse  k  Co.,  and  not  the  rights  of 
the  consignees,  independently  considered,  against  Captain  Wager 
and  his  vessels.  In  legal  effect,  the  transaction  is  the  same  as  re- 
spects the  insurers'  rights  of  subrogation  as  if  they  had  paid  the 
whole  loss  to  Morse  k  Co.  as  the  "  assured,"  and  the  latter  had  then 
paid  the  owners  in  discharge  of  their  liability  to  them. 

2.  The  relation  of  Morse  k  Co.  and  Captain  Wager,  as  between 
themselves,  was,  as  I  have  said,  that  of  agent  and  principal  Morse 
k  Co.,  by  signing  the  bill  of  lading,  had  indeed  made  themselves 
liable  as  principals  to  the  consignees^;  but,  as  between  themseves, 
their  liabilities  were  those  of  principal  and  surety.    The  insurance 
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effected  by  Morse  &  Co.  was,  as  I  have  said,  clearly  shown  by  the 
evidence  to  have  been  intended  as  much  for  the  benefit  of  Captain 
Wager  as  for  themselves.  It  was  effected  upon  his  request  and 
authority,  and  the  premiums  paid  by  Morse  &  Co.  were  charged 
against  the  captain  and  freight.  Captain  Wager  was  absolutely 
liable  to  Morse  &  Co.  for  this  advance  of  premium,  whether  the 
freight  or  insurance  money  should  ever  be  collected  or  not.  The 
fact  that  these  premiums,  aa  part  of  the  freight,  were  a  lien  upon 
the  cargo  and  would  be  repaid  to  the  captain  or  to  Morse  &  Co., 
upon  the  delivery  of  the  cargo  to  the  owners,  in  case  there  were 
no  loss  of  the  cargo,  is  therefore  immaterial  as  respects  Captain 
Wager's  interest  in  the  policy.  The  insurance  company  sufficiently 
understood  all  this^  since  it  was  in  the  usual  course  of  business  as 
fully  understood  by  them.  But  the  insurance  did  not  cover  any 
negligence  of  the  carrier,  because  such  negligence  was  expressly 
e2;cepted  by  the  terms  of  the  policy. 

Under  such  circumstances,  there  can  be  no  question  that  Morse  k 
Co.,  on  recovering  from  the  insurance  company  the  whole  of  the 
loss,  Would  hold  the  money  for  the  discharge  of  the  joint  obli- 
gation of  themselves  and  Captain  Wager  to  the  consignee,  and  to 
that  extent  they  would  be  regarded  as  trustees  of  Captain  Wager,  as 
the  principal  obUgor  ;  and  Captain  Wager,  as  principal,  would  have 
the  right  to  compel  that  application  of  the  insurance  moneys.  This 
would  not  in  any  way  conflict  with  any  of  the  terms  of  the  i)olicy,  or 
of  the  certificate ;  and  the  relation  of  the  parties,  and  the  circum- 
stances that  gave  Captain  Wager  this  right,  could,  therefore,  be 
legally  established  by  parol  The  situation  is,  in  substance,  analo- 
gous to  the  situation  of  mortgagor  and  mortgagee,  where  the  latter, 
at  the  request  of  the  mortgagor,  insures  the  mortgaged  premises  in 
his  own  name,  and  at  the  expense  of  the  mortgagee,  and  the  insur- 
ance is  intended  for  the  benefit  of  both.  In  such  cases,  it  has  been 
repeatedly  held  that  the  mortgagor  is  entitled  to  the  benefit  of  the 
insurance,  and  to  have  the  amount  paid  to  the  mortgagee  by  the 
insurers  applied  in  reduction  of  the  mortgage  debt ;  and  that  the 
insurers,  consequently,  have  no  right  of  subrogation  thereto  :  Story, 
J.,  in  Carperter  vs.  Providence  Ins.  Co.,  16  Pei,  502-507  ;  Holbrook 
vs.  American  Ins.  Co.,  1  Curt,  193,  200 ;  Eemochan  vs.  New  York 
Bowery  etc.,  17  N.  Y.,  428  ;  Waring  vs.  Loder,  53  N.  Y.,  581,  585  ; 
Cromwell  vs.  Brooklyn  Fire  Ins.  Co.,  44  N;  Y.,  42,  47.  But  if  the 
mortgagee  insure  his  own  inteiesti  without  any  privity  with  the 
mortgagor,  or  if  the  insurance  policy  itself,  in  terms,  provides  for 
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Bubrogation  to  the  mortgagee's  rights  upon  payment  of  the  loss,  then 
the  terms  of  the  policy  will  prevail,  and  the  mortgagor  cannot  have 
the  benefit  of  the  insurance,  or  compel  the  application  of  the  pay- 
ment to  the  reduction  of  his  debt,  and  the  insurers  will  be  entitled 
to  be  subrogated  to  the  mortgagee's  rights  against  him  :  Spring- 
field etc.  va  Allen,  43  N.  Y.,  389 ;  Excelsior  etc.  vs.  Royal  Ins. 
Co.,  55  N.  T.,  343,  359  ;  Foster  vs.  Van  Reed,  70  N.  T.,  19  ;  Bank  of 
S.  C.  vs.  Bicknell,  1  Clif.,  85,  91-93. 

In  this  case  there  is  no  provision  for  subrogation  in  the  insurance 
contract ;  hence,  any  right  of  subrogation  here,  as  previously  stated, 
is  a  mere  equitable  right  depending  upon  the  actual  relation  of  the 
other  parties  to  each  other.  It  is,  therefore,  subordinate  to  the 
equitable  rights  existing  between  a  principal  and  his  agent  who 
effects  the  insurance  for  the  benefit  of  both,  and  upon  the  account, 
and  at  the  primary  charge,  of  the  principal. 

It  has  been  held  that  where  the  carrier  expressly  stipulates  in  the 
bill  of  lading  that  he  shall  have  the  benefit  of  any  insurance  effected 
upon  the  goods  by  the  shipper,  no  subrogation  against  the  carrier 
would  arise  in  favor  of  the  insurers  upon  their  payment  of  a  loss: 
Carstairs  vs.  Mechanics  &  Traders'  Ins.  Co.,  18  Fed.  Rep.,  473  ; 
Rintoul  vs.  New  York  Cent.  &  H.  R.  R.  Co.,  21  Blatchf,,  439  ;  s.  c. , 
17  Fed.  Rep.,  905.  If  such  a  stipulation  is  upheld  when  inserted  in 
the  bin  of  lading,  it  must  be  equally  valid  when  clearly  proved  to 
exist  by  extrinsic  evidence. 

This  insurance  having  been  obtained,  in  fact,  for  the  benefit  of 
Captain  Wager,  as  the  principal  carrier,  and  at  his  primary  charge 
and  request,  as  well  as  for  the  benefit  of  the  agent,  and  also  for  the 
benefit  of  the  consignees,  throug^h  an  indorsement  of  the  certificate 
to  them,  and  the  insurers,  in  effect,  knowing  all  the  facts,  Captain 
Wager,  as  principal,  has  a  superior  equity  to  the  appHcation  of  the 
insurance  moneys  in  discharge  of  his  liability  as  carrier  ;  and  as  this 
equity  is  incompatible  with  any  subrogation  to  the  rights  of  Morse 
&  Co.,  as  '*  the  assured,"  against  Capt:\in  Wager  or  his  vessel,  no  such 
Bubrogation  can  be  allowed.  The  insurers'  right  being  a  mere 
equity  to  stand  in  place  of  Morse  &  Co.,  their  right  is  subject  to 
the  same  equities  that  affect  Morse  &  Co.  See  Eemochan  va 
Bowery,  17  N.  Y.,  428 ;  Benjamin  vs.  Saratoga  Mut.  etc.,  17  N.  T., 
415,  420  ;  Cromwell  vs.  Brooklyn  Fire  Ins.  Co.,  44  N.  Y.,  42,  47. 
As  Captain  Wager,  moreover,  had  the  right  to  have  the  moneys  paid 
by  the  insurers,  whether  it  was  paid  to  Morse  &  Co.  or  to  their  in- 
dorsees,  applied  in  discharge  of  his,  Captain  Wager's,  obUgation  as 
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carrier,  the  payment  by  the  insurers  operated  in  law  as  an  extin- 
gnishment  of  Captain  Wager's  liability ;  and  henoe  no  obligation  of 
Captain  Wager  to  either  Morse  &  Co.  or  to  the  owners,  remained  to 
which  there  could  be  any  subrogation. 

3.  In  what  has  been  said  above,  reference  has  been  had  to  a  loss 
through  causes  covered  by  the  policy.  The  policy,  however,  ex- 
pressly excepts  "  want  of  ordinary  care  and  sldll  in  lading  or  navi- 
gating said  boats."  Tf  the  loss  in  this  case  happened  through  the 
negligence  of  Captain  Wager  or  the  carrying  vessels,  or  from  the 
want  of  ordinary  care,  then  the  loss  was  not  covered  by  the  policy, 
and  no  one  was  entitied  to  recover  upon  it  against  the  insurers. 
For  the  loss  by  such  negligence  the  consignees  could  have  held  both 
Morse  &  Co.  and  Captain  Wager,  under  the  bill  of  lading  which 
both  had  signed  ;  and  Morse  &  Co.,  on  paying  the  consignees,  could 
have  resorted  to  Captain  Wager  and  the  carrying  vessels  for  his 
indemnity,  though  he  would  have  no  valid  claim  upon  the  insurance 
company.  If  the  case  were  one  of  doubt  whether  the  loss  happened 
by  neghgence  or  not,  and  the  carrier  were  a  stranger  to  the  poHcy, 
having  no  equitable  interest  in  the  application  of  the  insurance 
moneys,  the  insurers,  instead  of  Utigating  their  liability  with  the 
assured  or  their  indorsees,  might  pay  the  owners  of  the  cargo,  as 
they  did  in  this  case,  and  take,  as  they  did  here,  an  abandonment  of 
the  goods,  with  an  assignment  of  all  claims  for  damages  to  them- 
selves, and  then  prosecute  the  carriers  for  indenmity.  Excelsior 
etc.  vs.  Boyal  Ins.  Co.,  55  N.  Y.,  343,  352.  It  is  not  material  to  the 
carrier,  according  to  the  authorities,  with  whom  he  litigates  the 
question  of  negligence  ;  and  the  insurers,  in  settling  and  paying 
such  doubtful  daims,  are  not  mere  volunteers  :  The  Monticello,  17 
How.,  152,  156  ;  Insurance  Co.  vs.  C.  D.,  Jr.,  1  Woods,  72 ;  Sun 
Mutual  Ins.  Co.  vs.  Mississippi  Val.  Trana  Co.,  17  Fed.  Eep.,  919. 

But  here  the  carrier,  as  I  find  upon  the  facts,  is  not  a  mere 
stranger  to  the  insurance.  He  is  equitably  entitied  to  the  benefits 
of  the  policy  ;  and  hence  entitied  by  an  equity  paramount  to  that  of 
the  insurers,  and  as  against  Morse  &  Co.,  or  their  indorsees,  to  have 
any  moneys  paid  on  account  of  the  loss  to  either  of  them  applied  in 
discharge  of  his  own  obUgation.  Any  voluntary  settiement  made  by 
the  insurers  with  either,  inures  to  his  benefit  as  much  as  to  theirs. 

A  voluntary  settiement  and  payment  are  in  general  binding,  and 
cannot  be  ripped  up  and  set  aside  except  upon  some  of  the  special 
and  recognized  legal  grounds  therefor  ;  such  as  duress,  fraud,  or  mis- 
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take  of  fact :  2  Gieenl.,  Ey.,  §§  85, 120-123  ;  Elliott  vs.  Swartwdiit, 
10  Pet,  137, 164  ;  Nichols  vs.  U.  S.,  7  Wall.,  128.  This  rule  applies 
not  only  to  the  immediate  parties  to  the  settlement,  but  in  favor  of 
others  also  that  are  in  privity  with  them.  The  carrier  here,  being 
equitably  entitled  to  the  benefits  of  the  policy,  is  clearly  in  privity 
with  Morse  &  Co.,  the  assured,  and  their  indorsees.  A  settlement 
by  the  insurers  with  either  inures  directly  to  the  benefit  of  all.  It  is 
as  binding  as  respects  all,  as  respects  either ;  and  it  cannot  be  Bet 
aside,  as  against  either,  except  upon  some  of  the  special  grounds 
above  referred  to.  Upon  either  of  these  grounds  it  might  be  set 
aside,  doubtless,  in  an  action  against  the  carrier  ;  but  then  only  upon 
appropriate  averments  in  the  libel,  and  upon  appropriate  proof. 
And  in  such  a  case  the  whole  burden  of  proof  is  upon  the  libelants. 
"  It  is  incumbent  upon  them,"  says  the  court  in  the  analogous  case' 
of  Hooper  vs.  Eobinson  (98  XT.  S.  540),  "  to  establish  everything 
necessary  to  entitle  them  to  recover,  and  they  have  no  right  to 
throw  upon  the  defendant  any  part  of  the  burden  that  belonged 
to  themselves."  See,  also.  Transportation  Co.  va  Downer,  11 
WaU.,  129, 134. 

If  the  proofs  had  shown,  therefore,  that  this  loss  occurred  by  such 
negligence  as  rendered  the  insurers  not  liable  upon  their  policy,  and 
that  tiie  insorers  had  settled  with  and  paid  the  owners  upon  a  clear 
mistake  of  the  facts  in  regard  to  their  liability,  I  should  hold  that 
the  libelants  would  be  entitled  to  maintain  an  action  against  the  car- 
rier, under  an  appropriate  libel  for  that  purpose.  But  this  is  not  a 
libel  of  that  character.  No  mistake  or  misapprehension  of  any  of 
the  facts  at  the  time  of  settlement  and  payment  is  alleged  in  the 
libel,  or  suggested  in  the  proofs  ;  and  as  to  the  aUeged  negligence, 
no  evidence  has  been  given  by  either  party.  The  libel  charges  neg- 
ligence ;  the  answer  denies  it,  and  states  that  the  stranding  occurred 
under  such  circumstances  as  negative  the  charge.  These  averments 
of  the  answer  must  be  taken  as  a  whole.  The  libelants  having  once 
paid  the  loss,  as  a  loss  covered  by  the  policy,  if  they  sought  to  recover 
back  the  amotlnt  paid  in  an  action  against  a  carrier  equitably 
entitled  to  the  benefit  of  the  policy,  on  the  ground  that  the  loss  was 
within  one  of  the  exceptions  of  the  policy,  and  was  paid  under  a 
mistake  of  fact,  must  sustain  the  entire  burden  of  proof,  and  affirma- 
tively show  both  their  ignorance  ^d  mistake  as  to  the  facts,  and 
that  the  loss  was  actually  within  the  exceptions  of  the  pohcy. 

The  libelants  are  not  in  the  situation  of  mere  naked  assignees  of  a 
cause  of  action  for  damages  held  by  the  consignees  against  the  car- 
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rier  ;  nor  do  tbey  sue  in  that  character.  It  has  been  said  that  in- 
surance companies  have  no  power  to  purchase  and  sue  on  such 
claims  independent  of  any  question  of  their  own  liability.  Excelsior 
vs.  Royal  Ins.  Co.,  55  N.  Y.,  343,  357.  Here  they  sue  as  insurers, 
who  have  paid  the  loss  as  covered  by  the  policy ;  and  they  now 
claim  subrogation,  in  consequence  of  such  payment,  to  a  daim 
against  the  carrier.  If,  for  the  reasons  above  stated,  they  might  be 
allowed  fb  re-open  the  settlement  made  upon  a  mistake  of  fact,  and 
prove  that  the  loss  was  one  not  really  obligatoiy  on  them  to  pay, 
because  caused  by  negligence,  the  action  must  be  one  appropriate  to 
that  purpose,  and  the  burden  of  proof  in  all  respects  be  sustained 
by  them.  Neither  the  form  of  action  nor  the  proofe  meet  these 
requirements  ;  and  the  libel  mubt,  in  every  point  of  view,  therefore, 
be  dismissed,  with  costs. 
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GIFT  INTEE  VIVOS. 


Probate  Coint  of   Cook  County^  Illinois. 


IN  RE  ESTATE  OF  MARGARETHA  H.  SWAN,  Dbcba8KD. 

That  there  is  no  legal  objection  to  making  a  policy  of  insurance  like  the  one 
in  evidence,  the  subject  of  a  g\f\:-  inter  vivos,  and  everything  has  been 
done  to  make  the  gift  efi'ectual  as  against  the  donors. 

By  the  Court. 

November  6,  1865,  the  Connecticat  Mutual  Life  Insurance  Com- 
pany, of  Hartford,  Connecticut,  issued  its  policy  No.  49,988  of  that 
date  upon  the  life  of  William  O.  Swan,  in  consideration  of  the  pay- 
ment of  $97  (bj  Margaretha  H.  Swan,  as  stated  in  the  policy),  and 
other  payments  to  be  thereafter  made,  insuring  the  life  ot  said  Wil- 
liam G.  Swan  in  the  sum  of  $5,000  for  its  whole  term,  payable  to 
said  Margaretha  H.  Swan,  her  executors,  administrators  or  assigns, 
ninety  days  affcer  due  notice  and  proof  of  death. 

Margaretha  H.  Swan  died  intestate,  September  7, 1880,  leaving  her 
surviving: — 

1.  Said  William  G.  Swan,  her  son,  who  died  January  17, 1884, 
leaving  him  surviving  Jessie  Lannon  Swan,  his  widow,  and  Edmund 
S.  Moss,  William  L.  Mosa,  and  Frances  W.  Moss,  the  three  children 
and  only  heirs  at  law  of  Mary  W.  Moss,  a  sister  of  said  William  G. 
Swan,  who  died  September  7,  1879,  his  only  heirs  at  law. 

2.  Margaretha  H.  Swan  also  left  said  Edmund  S.  Moss,  William 
L.  Moss,  and  Frances  W.  Moss,  the  three  children  and  only  heirs  at 
law  of  Mary  W.  Moss,  a  daughter  of  said  Margaretha  H.  Swan,  her 
only  next  of  kin. 

la  June,  July,  and  August,  1883,  the  said  Edmund  S.  Moss,  Wil- 
Uam  L.  Moss,  Frances  W.  Moss,  and  William  G.  Swan,  being  all  the 
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next  of  kin  of  said  Margaretha  H.  Swan,  executed  and  delivered  to 
said  Jessie  Lannon  Swan,  then  the  wife  and  now  the  widow  of  said 
William  G.  Swan,  instruments  in  writing,  signed  by  all  said  next  of 
kin,  substantiallj  as  follows : — 

"In  consideration  of  one  dollar,  to  me  in  hand  paid  by  Jessie 
Lannon  Swan,  wife  of  William  G.  Swan,  I  do  hereby  sell,  assign, 
transfer,  and  set  over  to  said  Jessie  Lannon  Swan  all  my  interest  in 
the  policy  of  insurance  No.  49,988  in  the  Connecticut  Mutual  Life 
Insurance  Company,  of  Hartford,  Conn.,  and  all  the  money  which 
may  become  due  thereon." 

Said  policy  of  insurance  was  delivered  to  said  Jessie  Lanncn 
Swan,  and  it  is  conceded  that  no  money  consideration  was  paid  as 
expressed  in  said  writing  or  assignment. 

The  administrator  of  the  estate  of  Margaretha  H.  Swan,  deceased, 
has  collected  the  amount  of  said  policy  and  now  has  the  proceeds  in 
his  hands. 

Jessie  Lannon  Swan  petitions  this  court  for  an  order  finding  said 
assignments  and  their  delivery,  together  with  said  policy,  to  be  a 
gift  inter  vivos,  and  directing  said  administrator  to  deliver  the  pro- 
ceeds of  said  policy  now  in  his  hands  to  her. 

Edward  S.  Moss  and  William  L.  Moss  defend  against  said  petition, 
and  claim  that  said  writings  or  assignments  are  executory,  and  have 
been  revoked  by  them  and  are  now  of  no  force  ;  and  they  claim  dis- 
tribution as  next  of  kin  of  said  Margaretha  H.  Swan,  deceased,  the 
beneficiary  named  in  said  policy: 

At  the  time  of  the  death  of  said  Margaretha  H.  Swan,  said  policy 
in  its  then  immature  state  became  an  asset  of  her  estate,  and  de- 
scended to  her  next  of  kin  according  to  the  statute  of  descent  of  Il- 
linois, subject  only  to  the  payment  of  her  debts  ;  in  brief,  it  was 
tangible  personal  property,  and  properly  the  subject  of  all  laws  gov- 
erning, or  applicable  to,  property  of  that  clasa 

Gifts  inter  vivos  and  causa  mortis  were  taken  from  the  Roman 
law,  and  with  their  modifications  have  been  the  theme  of  much  ju- 
dicial discussion,  and  the  decisions  of  the  English  and  Americf  n 
courts  are  not  entirely  harmonious. 

Chancellor  Kent,  in  his  Commentaries,  lays  down  the  rule,  among 
others,  that  govern  gifts  ;  that  the  delivery  in  this,  as  in  every  other 
case,  must  be  according  to  the  nature  of  the  thing.  It  must  be  an 
actual  delivery,  so  far  as  the  subject  is  capable  of  delivery.  It  must 
be  secundum  subjectam  materiam,  and  be  the  true  and  effectual  way 
of  obtaining  the  command  and  dominion  of  the  subject.    If  the 
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thing  be  not  capable  of  actual  deliyery,  there  must  be  some  act 
equivalent  to  it.  *  "*"  *  If  the  thing  given  be  a  chose  in  action, 
the  law  requires  an  assignment,  or  some  equivalent  instrument,  and 
the  transfer  must  be  actually  executed  :  2  Kent's  Com.,  469. 

In  Tillinghast,  Admr.,  vs.  Wheaton,  executor,  after  having  an- 
nounced some  of  the  strict  rules  governing  gifts,  the  court  uses  this 
language :  "  *  '•'  *  Bnt  in  the  more  recent  English  decisions,  the 
strictness  of  the  ancient  rule  has  been  much  relaxed;  and  it  is  stated 
by  Mr.  Iiedfield,  who  seems  to  have  had  access  to  all  the  later  cases, 
that  it  is  now  fully  settled  in  the  English  courts  that  not  only  are  all 
securities  which  pass  by  delivery  or  by  indorsement,  when  indorsed 
in  blank,  the  subjects  for  a  valid  gift,  mortis  causa,  but  that  even 
promissory  notes  and  bills  not  negotiated  so  as  to  pass  by  delivery, 
and  also  promissory  notes  not  negotiable,  bonds,  poUcies  of  insurance, 
and  all  other  evidences  of  indebtedness  which  may  be  regarded  as 
representing  the  debt,  may,  by  a  parol  gift,  and  the  delivery  of  the 
paper  by  which  the  debt  is  evidenced,  either  with  or  without  written 
assignment  or  indorsement,  constitute  a  good  gift  causa  mortis,  and 
this  rule  has  been  repeatedly  recognized  and  applied  by  the  Ameri- 
can courts :  Brown  vs.  Brown,  18  Conn.,  410  ;  Waring  vs.  Edmunds, 
11  Md.,  424  ;  Parish  vs.  Stone,  14  Pickering,  198  ;  Turpin  vs. 
Thompson,  2  Met.  (Ky.),  420.  and  other  cases  cited. 

In  Penfield  vs.  Thayer,  Public  Administrator,  2  E.  D.  Smith,  N. 
Y.,  it  was  held  that  a  valid  gift  inter  vivos  might  be  made  of  a  bank 
pass-book  without  any  writing  or  assignment,  and  if  upon  the  donor's 
death  the  book  falls  into  the  hands  of  his  representatives,  who  collect 
the  money,  the  same  may  be  recovered  of  them  in  an  action  by  the 
donee  ;  and  that  to  constitute  a  valid  gift  a  formal  delivery  is  not  es- 
sential if  there  be  any  act  evidencing  the  intent. 

In  Grover  vs.  Grover,  24  Pickering,  261,  it  is  held  that  a  valid  gift 
may  be  made  inter  vivos  of  a  promissory  note,  payable  to  the  order 
of  the  donor  without  indorsement  by  him  or  other  writing,  and  in 
the  event  of  the  donor's  death  the  donee  may  maintain  an  action 
against  the  maker  of  the  note  in  the  name  of  the  donor's  adminis- 
trator against  his  consent. 

In  Stewart  vs.  Hodden,  13  Minnesota,  the  court  says,  "If  the 
owner  and  holder  of  a  promissory  note  mr  de  by  a  third  person  do- 
nates it  either  to  the  maker  or  another,  the  donation  carries  the 
debt  secured  by  the  note  and  is  a  symbolical  delivery  of  it.  If  the 
maker  of  the  note  is  the  donee,  the  gift  operates  as  a  caneellati'^n  of 
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the  note  and  debt  If  a  stranger  is  the  donee,  he  may  recover 
against  the  parties  to  the  instrument. 

It  does  not  appear  that  there  can  be  any  legal  objection  to  making 
a  policy  of  insurance  like  the  one  in  question  the  subject  of  a  gift 
inter  vivos,  and  everything  seems  to  have  been  performed  in  this 
case  which  the  law  regards  as  necessary  to  make  the  gift  effectual  as 
against  the  donors. 

The  couii  is  of  the  opinion  that  by  making  the  instruments  of 
transfer,  and  their  delivery,  together  with  the  policy,  to  the  donee^ 
the  title  to  all  the  money  specified  in  the  policy,  whether  due  or 
thereafter  to  accrue,  became  vested  in  said  petitioner,  Jessie  Lannon 
Swan,  as  effectually  and  fully  as  if  she  had  obtained  title  thereto  by 
purchase  for  a  valuable  consideration. 

An  order  will  therefore  be  entered  directing  the  administrator  to 
pay  the  proceeds  of  said  policy  to  said  petitioner,  less  the  costs  of 
administration,  upon  her  giving  a  good  refunding  bond,  conditioned 
that  petitioner  refund  to  said  administrator  so  much  of  said  sum  aa 
may  be  necessary  to  pay  any  debt  that  may  hereafter  be  estabhshed 
•  against  the  estate  of  said  Margaretha  H.  Swan,  deceased. 
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WARRANTY  AS  TO  AGE.— KNOWLEDGE  OF  AGENT. 


Mari(m  Co,  (Ind.J  Sup.  CL,  Dec,  6,  1884. 


BRIDGET  GRAY 

NATIONAL  BENEFIT  ASS'N. 

This  was  an  action  brought  by  the  plaintiff  and  mother  of  the 
insured  to  recover  the  proceeds  of  a  pohcy  or  certificate  of  member^ 
ship  in  the  defendant  association  issued  to  her  deceased  son.  The 
complaint  alleges  that  the  defendant  is  a  corporation  duly  organized 
under  the  laws  of  the  State  of  Indiana  ;  that  it  covenanted  and 
agreed  to  pay  to  the  (plaintiff)  beneficiary  named  in  said  certificate 
the  sum  of  $1,000,  in  case  of  the  death  of  the  insured  while  a  mem- 
ber of  the  association  in  good  standing  etc.;  that  while  her  son  was 
engaged  as  a  locomotive  fireman  on  the  Kentucky  Central  Railway, 
and  a  member  of  said  association  entitled  to  benefits  etc.,  he  was  bj 
means  of  a  collision  of  locomotives  accidently  and  instantly  killed  ; 
that  notice  and  proofe  of  death  were  duly  and  properly  filed,  and 
further,  alleged  due  performance  of  all  the  requirements  of  a  mem* 
ber  under  said  certificate. 

The  defendants  answered,  denying  any  and  all  liability  under  the 
certificate,  pleading  a  warranty  of  the  conditions  of  membership. 
It  alleged  that  a  stipulation  in  said  certificate  stipulated  that  no 
applicant  under  the  age  of  eighteen  years  of  age  should  be  received 
or  insured  in  said  association  ;  that  the  said  applicant  was  not 
eighteen  years  of  age  at  the  time  of  the  issuing  the  certificate,  nor 
at  the  time  of  the  happening  of  his  accidental  death.  It  further 
alleged  that  said  rule  or  condition  was  written  in  large,  bold  and  red 
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letters  in  the  body  of  the  certificate  ;  that  said  applicant  knew  that 
he  was  not  yet  eighteen  years  of  age  and  falsely  and  fraudulently 
misrepresented  his  age  to  the  defendant  in  his  apjilication  for  in- 
surance ;  that  according  to  the  proo&  of  death  he  was  not  then 
eighteen  years  old,  wherefore,  it  disclaims  any  liability  as  insurers 
on  the  ground  of  a  breach  of  the  warranty  in  his  certificate  of 
membership. 

The  issues  were  joined,  trial  had,  whereupon  the  evidence  tended 
to  prove  that  the  agent  of  the  association  as  well  as  the  applicant 
knew  that  he  was  not  of  sufficient  age  to  meet  the  requirements  of 
the  rule,  and  he  (the  agent)  testified  that  he  acted  under  instruc- 
tions from  the  president  of  the  association  ;  that  he  (the  president) 
had  told  him  not  to  lose  the  opportunity  of  writing  a  policy  where  a 
few  weeks  only  was  the  measure  of  time  ;  and  referred  to  a  case 
where  an  applicant  desired  to  insure  his  Ufe  for  the  benefit  of  his 
affianced  (wife),  and  was  denied  by  the  agent  on  account  of  a  few 
weeks'  time,  but  was  subsequently  by  instruction  of  the  president 
insured  and  the  lady's  name  written  (though  not  yet  married)  in  the 
certificate  in  the  name  of  her  betrothed  husband  ;  and  believing  the 
cases  synonymous,  he  returned  the  application  to  the  company  rep- 
resenting that  said  applicant  was  eighteen  years  of  age,  when  in 
fact,  he  lacked  some  eight  weeks  of  having  attained  that  age. 

The  court  Heldy  That  a  warranty  existed  in  the  contract  of  insur- 
ance ;  that  the  insured  as  well  as  the  agent  knew  of  the  warranty  ; 
that  the  insured  under  the  plain  provisions  of  the  certificate  had  no 
right  to  rely  upon  the  instruction  of  the  agent,  that  the  event  of  only 
a  few  weeks  would  make  no  difference,  and  that  the  plaintiff  is  not 
entitled  to  recover,  and  decree  that  she  take  nothing  on  account  of 
this  suit.    Decree  by  Justice  Walter. 
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AGENT. 

§92.  Fire. — Ref^pjnsibUUy  of  Foreign  Corporation  for  Ma- 
lidoua  Prosecuiimi  by. — Acts  and  Declarations  of  as  Evidence. — 
Ze//6?'  as  Evidence. — The  general  agent,  or  his  assistant,  of  an 
authorized  foreign  corporation,  acting  under  their  general  au- 
thority, may  so  far  aid  and  abet  a  malicious  prosecution  in  be- 
half of  the  company  as  to  make  the  latter  liable.  The  acts  and 
declarations  of  a  sub-agent  are  not  admissible  against  his  princi- 
pal until  his  authority  has  been  shown. 

Campbell  ts.  Sherman,  49  Micb.,  534;  s.  c,  14  N.  W.  Bep.,  484. 
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Where  witness  had  testified  to  receiving  a  letter  from  the 
agent  to  go  to  E.  and  look  after  a  claim,  which  he  regarded  as 
instructions,  it  was  not  error  to  admit  a  question  in  relation  to 
it  which  would  rebut  an  inference  from  the  original  testimony. 

Turner  V8,  Phoenix  Ins,  Co. 
Rep'd  Jour'l.  p.  UO  Mich.  S.  C. 

ARBITRATION. 

§  93.  Fire. — Agreement  for  will  not  Bar  a  Suit, —  JVheii  no'  a 
Condition  Precedent  — Preset  ibsd  Pdicy  Form  a  Confrad  and  not 
a  Statute, — An  agreement  to  refer  to  arbitratidn  will  not  be  en- 
forced  in  equity  and  will  not  be  sustained  as  a  bar  to  a  suit  at 
law  or  in  equity.  But  an  award  can  be  made  a  condition  pre- 
cedent of  a  right  of  action  by  making  a  cause  of  action  arise 
only  upon  a  promise  to  pay  an  award.  It  is  not  unlawful  for 
parties  to  impose  a  condition  precedent  with  respect  to  the  mode 
or  time  of  paying  damages  or  any  matters  of  that  kind  which  do 
not  go  to  the  root  of  the  matter.  The  policy  provided  that  the 
company  should  pay  the  amount  for  which  it  was  liable  within 
sixty  clays  after  statement  furnished,  or  replace  the  property ; 
also,  in  another  place,  that  in  case  of  dispute  as  to  the  amount 
''  it  is  mutually  agreed  that  the  said  loss  shall  be  referred  to  ar- 
bitrators *  *  whose  decision  shall  be  final."  Bdd,  That  the  lia- 
bility to  pay  arose  upon  the  furnishing  of  the  required  statement, 
there  was  no  agreement  not  to  sue,  and  the  submission  to  arbi- 
tration is  not  a  condition  precedent  to  the  right  of  action. 
Held,  That  the  fact  that  the  form  of  policy  was  prescribed  by 
legislative  enactment  did  not  conflict  with  its  interpretation  as  a 
contract  rather  than  as  a  statute. 

Citing  and  discussing  Hood  vs.  Hartshorn,  100  Mass.,  117 ;  Avery  vs. 
Scott,  8  Exc,  500;  Scott  vs.  Avery,  5  H.L.  Oas.,  811  ;  Eliot  vs.  Royal 
Exchange  Assur.  Co.  L.  R.,  2  Exch.,  287 ;  Brauustin  vs.  Accidental  Death 
Ins.  Co.,  1  £.  &  S.,  782 ;  Soott  vs.  Liverpool,  8  DeG.  and  J.,  884  ;  Tred- 
man  vs.  Hobnan,  1  H.  &  C,  72  ;  Horton  vs.  Sayer,  4  H.  &  N.,  613;  Roper 
vs.  Lenden,  1  El.  &  EL,  826  ;  Dawson  vs.  Fitzgerald,  L.  R.,  1  Ex.  D.,  257: 
Edwards  vs.  Aberagon  Ins.  Co.,  1  Q.  B.  D.,  568  ;  Nute  vs.  Hamilton  Ins* 
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CJo.,  6  Gray,  174 ;  Hall  vb.  People's  Ins.  Co.,  6  Gray,  184 ;  Boynton  vs. 
Middlesex  Ins.  Co.,  4  Met.,  212. 

Reed  vs.   Washington  F»  A  M.  Ins,  Co. 
Bap'd  Joor'l,  p.  466.  Uksb,  8.  J.  0. 

BANKRUPTCY. 

§  94.  Fire. — A  Finding  of  ProvaUe  Claim  in  Decree  of  Ad- 
judication  not  Conclusive. — Purchased  Claims  as  a  Set-off  Against 
Reinsurance. — The  finding,  in  a  decreee  of  adjudication  in  invol- 
untary bankruptcy,  that  the  petitioning  creditor  has  a  valid, 
provable  claim  to  the  amount  of  $250,  is  not  conclusive  upon  the 
assignee  and  creditors,  so  as  to  dispense  with  proof  of  debt  of 
the  petitioning  creditor,  or  to  preclude  questioning  the  right  of 
such  claim  to  participate  in  the  distribution  of  the  estate.  Set- 
off arises  only  between  independent  debts,  mutuallj  due,  between 
the  same  parties.  The  C.  Co.  reinsured  certain  risks  with  the 
O.  Go.  (both  Ohio  corporations),  and  losses  occurred  upon  such 
risks.  The  former  made  an  assignment  under  the  State  law, 
and,  upon  petition  of  the  latter,  was  subsequently  adjudicated  a 
bankrupt.  Between  the  date  of  the  assignment  and  the  filing  of 
the  petition  in  bankruptcy,  the  G.  Co.  purchased  claims  against 
the  C.  Co.,  for  losses, — part  being  covered  by  the  G.  Oo.*s  rein- 
surance, and  part  being  for  other  risks, — ^for  the  purpose  of 
using  such  claims  as  offsets  to  its  own  liability.  Held^  That  the 
claims  so  purchased  for  losses,  which  the  G.  Co.  had  reinsured, 
were  a  valid  counter-claim  against  its  indemnity  of  reinsurance 
upon  such  claims,  and  that  this  is  not  affected  by  the  twentieth 
section  of  the  bankrupt  act,  nor  the  amendment  of  1874,  nor  by 
the  principle  of  Straus  vs.  Ins.  Co.,  6  Ohio  St.,  59.  But,  under 
the  decisions  of  the  Supreme  Court  of  Ohio^  claims  for  losses 
which  the  G.  Co.  had  not  reinsured,  it  could  not  set  off  against 
claims  arising  on  other  reinsurance  ;  it  is  a  debtor  to  the  bank- 
rupt's estate  to  the  amount  of  such  latter  claims.  The  former 
class  of  claims,  though,  is  provable  in  its  favor  as  a  general  cred- 
itor. 

Ins.  Co.  vs.  Ins.  Co.,  38  Ohio  St,  11 ;  Straus  vs.  Eagle  Ins.  Co.,  5  Ohio 
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St.,  69;  White's  Bk.  vs.  Toledo  F.  k  M.  Ins.  Co.»  12  Ohio  St,  601 ;  Ehr* 
man  tb.  Ins.  Co.,  85  Ohio  St,  824. 

BurJui  ei  al.  vs.  Clewkmd  In$,  Co. 
Itop'd  iooTL  s.  417.  Ohio  U.  8.  C.  C. 

BENEVOLENT   ASSOCIATION. 

§  95.  LiPE. — Non-payment  of  Assessment  not  Excused  by  Sick- 
ness.— The  law  regards  mutual  beneyolent  associations  in  the 
light  of  insurance  companies,  and  where  the  articles  of  associa- 
tion declare  that,  where  a  member  neglects  to  pay  an  assess- 
ment for  more  than  thirty  days  after  notice,  he  shall  forfeit  ail 
his  rights  in  the  association,  the  fact  that  a  member  was  sick 
and  unable  to  attend  to  business  for  a  part  of  the  thirty  days 
will  not  avoid  the  forfeiture. 

Yoe  vs.  Howard  Masonic  Mui.  Ben.  Ass^yi. 

Md.  g.  a. 

BENEVOLENT  SOCIETY. 

§  96.  Life. — Stranger  or  Creditor  Cannot  he  a  Beneficiary r 
when.— A.  certificate  of  membership  issued  by  an  association  or- 
ganized under  the  provisions  of  the  Bevised  Statutes,  section 
8,630,  *'  for  the  purpose  of  mutual  protection  and  relief  of  its 
members,  and  for  the  payment  of  stipulated  sums  of  money  to 
the  families  or  heirs  of  the  deceased  *  members,"  which  by  its 
terms  is  made  payable  to  the  assured  member,  "  or  any  person 
designated  by  his  will,  or  his  heirs,  if  no  person  is  designated 
herein,  or  by  will,"  within  ninety  days  after  proof  of  death  of  the 
assured  member,  does  not  authorize  such  member,  by  testament- 
ary appointment,  to  constitute  a  person  a  beneficiary  of  such  in- 
surance, who  is  not  of  the  family  of  the  assured,  or  may  not, 
upon  his  death,  become  his  heir.  A  bequest  by  an  assured 
member  of  such  a  company,  of  the  proceeds  of  his  certificate  of 
membership  to  a  stranger  or  creditor,  does  not  constitute  such 
legatee  an  "  heir  *'  of  the  testator,  in  the  statutory  sense  of  that 
term. 

State,  ex  rel.  Attorney-General,  vs.  Central  Ohio  Mutoal  Belief  ABSOoia- 
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tioD,  29  Ohio  St.,  399;  State  vs.  More,  38.0hio  St.,  7;  State  vs.  Standard 
Life  Association,  38  Ohio  St.,  381;  State  vs.  People's  Mut  Ben.  Associa- 
tion,'to2api)ear  in  42  Ohio  St.;  State  vs.  Standard  Life  Association,  38  Ohio 
St.,  382. 

National  Mut,  Aid  Association  v$.  Qonser, 
A«p*d  Jonr'l,  p.  i34.  O.  8.  0. 

GENEBAL  AVEBAGE. 

§  97.  Marine. — Foundation  of. —  When  Contribution  wUl  he 
Enfcyrced. — Belalions  of  Parties. — The  principle  of  general  aver- 
age contribution  rests  upon  the  doctrine  that,  whatever  is  sacri- 
ficed for  the  common  benefit  of  the  associated  interests,  shall  be 
made  good  by  all  the  interests  which  were  exposed  to  the  com- 
mon peril,  and  which  were  saved  from  the  common  danger  by 
the  sacrifice.  It  will  be  applied  when  (1)  the  ship  and  cargo  are 
placed  in  a  common,  imminent  peril;  (2)  there  is  a  voluntary  sac- 
rifice of  property  to  avert  that  peril ;  and  (8)  by  that  sacrifice 
the  safety  of  the  other  property  is  presently  and  successfully  at- 
tained. The  fact  that  the  property  cast  away  would  inevitably 
have  perished  even  if  it  had  not  been  selected  to  suffer  in  place 
of  the  whole,  does  not  prevent  the  application  of  the  doctrine  of 
general  average,  unless  such  sacrifice  did  not  contribute  to  the 
isafety  of  the  remainder.  It  is  not  necessary  that  there  should 
have  been  any  intention  to  destroy  the  property  cast  away,  as  no 
such  intention  is  ever  supposed  to  exist.  The  right  of  contribu- 
tion depends  upon  an  equity  arising  out  of  the  relation  of  the 
parties,  and  is  not  based  upon  the  contract  of  carriage.  The 
principle  is  not  applied  between  strangers,  but  only  between 
those  associated  together  in  a  common  adventure  and  placed 
tmder  the  charge  of  a  master  with  authority  to  act  in  emergen- 
•cies  as  the  agent  of  all  concerned. 

Sonsmith  et  al.  vs.  J.  P.  Donaldson. 
J>ecialoii  renderod,  September,  1884.  Mich.  U.  8.  0.  0. 

INTEMPERANCE. 

§  98.  Lite. —  When  Evidence  vM  Sustain  a  Verdict. — Al- 
though in  the  opinion  of  the  court  the  evidence  was  in  favor  of 
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the  alleged  confirmed  intemperate  habits  of  the  insured,  a  con- 
trary finding  will  not  be  disturbed  where  there  was  enough  eyi- 
dence  to  induce  an  honest  belief  in  accord  with  the  finding. 

Muskegon  National  Bank  vs,  Northwesiem  Mui,  Life  Ins,  Co* 

Bep'd  Jonr'l,  p.  415.  N.  T.  U.  8.  G.  C. 

MORTGAGE. 

§  99.  FinE. — Foredomre  not  an  Increase  of  Bisk. — The  policy 
proTided  that  in  the  erent  of  the  commencement  of  foreclosure 
proceedings,  or  if  the  risk  be  increased  by  any  means  within  the 
control  of  the  insured  without  the  consent  of  the  company,  it 
should  be  void.  The  policy  was  issued  in  the  name  of  the 
owner,  payable  to  the  plaintiffs  mortgagee,  with  the  usual  mort- 
gage clause.  Shortly  after,  proceedings  to  foreclose  were  begun 
by  plaintiflf  without  the  company's  consent.  Hdd,  That  the 
foreclosure  proceedings  were  not  as  to  the  mortgagee  an  increase 
of  risk  which  would  defeat  the  policy  unless  disclosed. 

Phoenix  Ins,  Co,  vs.   Union  Mul,  Life  Ins,  Co. 
B«p'd  Jonr'l,  p.  461.  Ikd.  8. 0. 

MORTGAGEE  AND  MORTGAGOR. 

§  100.  FiiiE. — Invareince  as  General  Otoner, — InsurahU  Interest, 
— Change  of  Tide, — A  mortgagee  may  insure  as  general  owner 
without  disclosing  his  particular  interest  unless  inquired  about 

Norwich  F.  Ins.  Co.  vs.  Boomer,  62  II^,  442. 

A  mortgagor  who  subsequently  disposes  of  the  premises  has 
an  insurable  interest  arising  from  his  personal  liability  on  the 
bond  or  note,  and  consequent  interest  in  preserving  the  property. 

Lord  vs.  Crowell,  75  Maine,  399;  Strong  vs.  Manf.  Ins.  Co.,  10  Pick.,  40, 
44;  Cnrry  va  Com.  Ins.  Co.,  10  Pick.,  535,  5i2;  Richardson  vs.  Maine  Ins. 
Go.,  46  Maine,  394;  Campbell  vs.  N.  E.  Mat  L.  Ins.  Co.,  98  Mass.,  381,. 
408;  Williams  vs.  Rog.  W.  Ins.  Co.,  107  Mass.,  379. 
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The  insured  had  previously  owned  and  mortgaged  the  prem- 
ises, and  then  conveyed  them  to  his  son,  taking  back  a  mort- 
gage. Heid,  That  where  the  application  was  personal,  it  was  no 
misrepresentation  to  describe  them  in  a  general  way  as  his 
buildings.  Eddy  That  a  release  by  the  son  of  the  equity  of  re- 
demption of  the  first  mortgages  to  his  mother  was  not  a  change 
of  title  as  to  the  mortgagee  insured.  Seld^  That  the  insurable 
interest  of  the  insured  was  not  limited  to  the  equity  of  redemp- 
tion of  the  mortgages,  he  was  entitled  to  recover  the  whole 
amount  of  damages  within  the  policy. 

Waring  vs.  Loden,  53  N.  Y.,  581;  Strong  vs.Manf.  Ins.  Co.,  10  Pick.,  44. 
Buck  vs.  Phcenix  Ins.  Co. 

Bep'd  Jour'l,  p.  412.  Ml.  8.  J.  0. 

ORAL  CONTRACT. 

§  101.  Mamne. — By  Secretary  is  Valid.— Eoidence  of  Usage 
n^.t  Admissible  to  Invalidate. — Open  Polvy  Claiise  requiring  In- 
dorsement  does  not  Invalidate, — Evidence  of  Mode  of  doing  Business 
Admissible  — ^An  oral  contract  of  insurance  is  valid,  and  a  usage 
or  custom  that  such  a  contract,  if  made,  shall  be  considered 
invalid,  would  be  plainly  repugnant  to  law,  and  void.  Evidence 
of  such  a  usage  would  not  be  competent  to  destroy  the  force  of 
an  oral  contract  in  fact  made. 

Sanborn  vs.  Firemen's  Ins.  Co.,  16  Gray,  448  ;  Relief  Ins.  Co.  vs.  Shaw, 
94  U.  8.,  574.  Runnell  vs.  Kimball,  6  Allen,  356 ;  Porter  vs.  Hills,  114 
Mass.,  106;  Scndder  vs.  Bradbury,  106  Mass.,  422;  Howard  vs.  Great 
Western  Ins.  Co.,  109  Mass.,  384. 

A  clause  in  an  open  policy  of  insurance  to  the  effect  that ''  no 
risk  shall  be  considered  binding  unless  indorsed  therein,"  will 
not  invalidate  a  risk  orally  accepted  by  the  company  under  the 
policy  and  not  indorsed  therein. 

E.  Carver  Co.  vs.  Mfg.  Ins  Co.,  6  Gray,  214 ;  Kennebec  Co.  vs.  Augusta 
Co.,  ib.,  204;  Batchelder  vs.  Queen  Ins.  Co.,  135  Mass.,  distinguished. 
Goodrich  vs.  Lovely,  4  Gray,  383 ;  Kennebec  Co.  vs.  Augusta  Co.,  6  Gray, 
204 ;  Commercial  Ins.  Co.  vs.  Union  Ins.  Co.,  19  Howard,  318 ;  Rathbone 
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vs.  City  Infi.  Co.,  81  Conn.,  194;  Infi.  Co.  ts.  Norton,  96  U.  S.,  284; 
Eames  vs.  Home  Ins.  Co.,  94  U.  S.,  627 ;  Walker  vs.  Metropol.,  Ins.  Co., 
56  Maine,  871 ;  Davenporfc  vs.  Peoria  Ins.  Co.,  17  Iowa,  276, 

Evidence  as  to  the  mode  of  doing  business  of  an  insurance 
company  is  admissible  to  show  that  the  secretary  of  the  com- 
pany has  authority  to  make  a  contract  bindii^  upon  said 
company. 

Smith  vs.  Hull  Glass  Co.,  8  C.  B.,  668 ;  11  ib.,  897,  927 ;  Allard  vs. 
Brown,  15  C.  B.  N.  S.,  468. 

Emery  vs  Boatoji  Marine  Ins.  Co, 
Bep'd  Jour'l,  p.  437.  Mass  S.  J.  0. 

BISK. 

§102.  Fire. — Increase  of  by  Tenant.^  Knowledge  of  In- 
sured.— Burden  of  Proof . —  Uninfentional  Omission  from  Proofs  not 
a  Falae  Statement — The  policy  provided  that  any  change  in- 
creasing the  hazard  within  the  control  of  or  known  to  the 
insured  and  not  reported,  would  avoid  the  policy.  The  tenant 
made  alterations  increasing  the  risk.  Held,  That  knowledge 
that  the  tenant  was  making  general  changes  and  repairs,  did  not 
imply  that  the  insured  consented  to  such  as  would  increase  the 
risk  or  that  he  knew  that  such  were  being  made.  It  was  for  the 
company  to  show  that  the  insured  knew  the  character  of  the 
improvements,  he  was  not  liable  for  acts  of  the  tenant  done 
without  his  consent.  The  policy  provided  that  an  attempt  to 
defraud  the  company  in  the  matter  of  a  claim,  by  false  swearicg 
or  otherwise,  should  work  a  forfeiture.  Hetd,  That  in  the 
absence  of  evidence  of  knowledge  on  the  part  of  the  insured  of 
alterations  increasing  the  hazard,  omission  from  the  proofs  of 
loss  of  any  statement  regarding  such  alterations  was  not  a  false 
statement  which  would  defeat  recovery. 

Merrill  vs.  Ins,  Co,  of  North  America. 

Btp'd  Jour'l,  p  467.  BCniH.  U.  8.  C.  0. 
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§  103.  Fire. — Self-evident  Increase. — Bights  of  Mortgagee  under 
Mixitgnge  Clat^se. — Effect  of  Oral  Benewai. — Knotdedge  of 
Broker, — A  wooden  dryiBg-honse,  one-story  high,  heated  by 
steam  from  the  boiler  in  the  main  building,  was  erected  seven 
feet  distant  from  a  brick  planing-mill  insured.  Hdd,  That  the 
drying-house  was  a  self-evident  increase  of  risk,  and  a  contrary 
finding  by  a  jary  could  not  stand.  Held,  That  the  erection  of 
the  drying-house  by  the  mortgagor  insured,  woidd  not  invalidate 
the  original  policy  as  to  the  mortgagee  under  a  mortgage  clause 
stipulating  that  his  interest  should  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor. 

Hastings  vs.  Westchester  Fire  Ins.  Co.,  73  N.  Y.,  141. 

The  fire  occurred  after  the  expiration  of  the  policy,  but  it  was 
claimed  to  have  been  renewed  by  oral  agreement.  The  policy 
provided  that  it  might  be  renewed  by  payment  of  premium,  but 
any  failure  to  notify  the  company  of  increase  of  hazard  at  the 
time  of  renewal,  should  render  it  void ;  also  that  the  mortgagee 
shall  notify  of  any  increase  of  hazard  within  his  knowledge,  and 
if  not  permitted,  shall  pay  the  increased  rates.  The  broker  act- 
ing for  the  mortgagee  knew  of  the  increased  hazard  at  the  time 
of  renewal.  Hdd,  That  the  knowledge  of  the  broker  is  imputa- 
ble to  his  principal,  the  mortgagee,  and  failure  to  make  known 
the  increase  defeated  the  claims  of  the  latter  under  the  policy. 

Dupee  T8.  Norwood,  10  Jar.  U.  S.,  851 ;  Qraham  vs.  Firemep*s  Ina.  Co., 
87  N.  Y.,  69. 

The  evidence  of  the  broker,  purporting  to  give  the  whole  con- 
versation in  which  the  allied  oral  renewal  was  made,  contained 
no  reference  to  an  increase  of  risk.  The  plaintiff  in  the  trial 
below  acquiesced  in  the  assumption  of  the  court  that  no  dis- 
closure had  been  made.  Held,  That  the  assumption  cannot  be 
disputed  on  review. 

Coie  vs.  Oermania  Fire  In».  Co. 
Bep*d  Joafl.  p.  453.  N.  Y.  0.  A. 
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SUBBOGATION. 

§  104.  FiBE. — Of  Carrier  under  Cotdrad  in  BiR  of  Lading. — 
Cotton  destroyed  by  fire  while  in  coarse  of  shipment  on  a  rail- 
way had  been  insnred  by  the  shipper.  The  bills  of  lading  stipu- 
lated that,  "  in  case  of  any  loss  by  damage  done  to  or  sustained 
by  any  cotton  herein  receipted  for  during  the  transportation,  the 
company  alone  shall  be  responsible  therefor  in  whose  custody 
.the  cotton  was  at  the  time  of  the  loss,  and  the  company 
incurring  such  liability  shall  have  the  benefit  of  any  insurance 
which  may  be  eflfected  upon  the  said  cotton."  It  was  further 
claimed  that  the  insurance  company  had  waived  to  the  shipper 
all  conditions  growing  out  of  the  clause  in  the  bill  of  lading,  and 
had  agreed  to  pay  them  the  insurance  in  case  he  did  not  recover 
from  the  railway  company,  thereby  acknowledging  the  liability 
of  the  insurance  company  to  the  shipper,  and  the  shipper  is  pre- 
cluded from  saying  that  there  has  been  no  insurance  effected  by 
him  and  that  there  is  no  insurance  of  which  he  will  have  the  bene- 
fit. Held^  That  the  bill  or  bills  of  lading  under  which  the  cotton 
of  the  plaintiffs  in  this  case  was  transported  by  the  defendant 
constitutes  the  contract  of  the  parties,  and  the  plaintiffs  are 
bound  by  the  stipulation  of  defendant  company  and  shall  have 
the  benefit  of  any  insurance  that  may  have  been  effected  upon  or 
on  account  of  said  cotton.  Heldy  That  the  plaintiffs,  before  they 
can  recover  against  the  defendant,  must  show  that  they  have  per- 
formed their  part  of  this  contract  by  proving  that  they  have 
given  the  railway  company  the  benefit  of  the  insurance,  or  that 
they  have  been  ready  to  perform  their  contract  by  tendering 
such  benefit,  and  that  the  same  has  been  refused.  Held,  That  if 
an  agreement  was  made  between  the  plaintiffs  and  their  in- 
surers, by  which  their  insurers  waived  the  proofs  of  the  loss  and 
admitted  the  claim  of  the  plaintiffs  to  be  due  by  them,  and  on 
January  1,  1884,  the  plaintiffs  agreed  to  give  time  upon  the  said 
claim  to  the  insurers,  and  meantime  to  press  the  claim  for  the 
cotton  against  the  railway  company  defendants,  in  considera- 
tion of  payment  to  plaintiffs  by  their  insurers  of  six  per  cent  in- 
terest per  annum  on  the  said  admitted  claim  from  January  1, 
1884,  then  the  plaintiffs  cannot  recover. 

Inman,.  Swan  4&IC0,  vs.  Srulh  Girolina  Rnibcay  Co. 

Decision  rendered,  April.  1886.  8.  C.  U.  S.  C.  C. 
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TITLE. 

§  105.  Fire. — Goods  in  Trust  under  Conflicting  Pdicy  Clauses. 
— ^Plaintiff  had  an  insuiance  in  the  defendants'  company  for 
$2,500  "  on  petroleum,  his  own  or  held  bj  him  in  trust  for  others,, 
or  sold  but  not  delivered,  while  in  custody  of  the  Tidioute  and 
Titusville  Pipe  Line,  Limited.'*  This  was  written  in  the  policy* 
Among  the  numerous  clauses  of  forfeiture  in  the  printed  portion 
of  the  policy  was  the  following,  "  or  if  the  assured  is  not  the 
sole,  absolute,  and  unconditional  owner  of  the  property  in- 
sured," etc.  There  were  other  printed  conditions  which  had  no 
application  to  the  insurance  of  oil  in  a  pipe  line.  Held^  That 
the  plaintiflf  was  entitled  to  recover  from  the  company,  not  only 
for  the  loss  of  the  oil  which  belonged  exclusively  to  himself,  but 
also  for  his  oil  which  he  owned  in  common  with  others. 

Harper  vs.  Ins.  Co.,  22  N.  Y.,  443. 

Orandin  vs,  Rochester  German  Ins,  Co. 
B«p'd  Jour'l,  p.  447.  Pa.  8.  0, 
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REPORT  OF  DECISIONS 

RENDERED  IN  INSURANCE  GASES,  IN  THE  UNITED  STATES 

SUPREME  AND  0IRGX7IT  COURTS,  AND  IN  TEE 

STATE  SUPREME  COURTS. 


From  eeii^Ud  transcripts  in  our  possession. 


SUPREME  JUDICIAL  COUKT  OF  MAINE. 


ABIJAH  BUCK 

PHOENIX  INS.  CO.*J 

A  mortgagee  may  insare  as  general  owner  withoat  disclosing  his  particular 
interest  unless  Inquired  about. 

A  mortgagor  who  subs«)quently  disposes  of  the  premises  has  an  insurable  in* 
t  crest  arising  from  his  personal  liability  on  the  bond  or  note,  and  conse- 
quent interest  in  presemng  the  property. 

The  insured  had  previously  owned  and  mortgaged  the  premises,  and  then  con- 
veyed them  to  his  son,  taking  back  a  mortgage. 

Jleldj  That  where  the  application  was  personal,  i^  was  no  misrepresentation 
to  describe  them  in  a  general  way  as  his  buildings. 

Ueldj  That  a  release  by  the  son  of  the  equity  of  redemption  of  the  first  mort- 
gages to  his  mother  was  not  a  change  of  title  as  to  tne  mortgagee  insured. 

Held,  That  the  insurable  interest  of  the  insured  waia  not  limited  to  the  equity 
of  redemption  of  the  mortgages,  he  was  entitled  to  recover  the  whole 
amount  of  damages  within  the  policy. 

ViBGIN,  J. 

Prior  to  the  date  of  the  policy  sued  on,  the  plaintiff  gave  two 
successive  mortgages  of   his  farm   and  also   a  deed  of    warranty 

•  IHcislOD  rendered,  Feb.  2^,  1885. 
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thereof,  subject  to  the  mortgages,  taking  back  at  the  same  time  a 
mortgage  for  the  support  of  himself  and  wife  during  their  respective 
liyes.  So  that,  when  he  effected  the  insurance,  he  was  mortgagee  of 
a  third  mortgage,  or  mortgagee  of  the  equity  of  redeeming  the  first 
two  mortgages.  The  plaintiff  neither  made  nor  attempted  to  make 
any  written  application,  nor  was  he  requested  to  make  one  by  the 
defendant's  agent,  but  simply  said  to  him,  "  I  have  some  buildings 
which  I  would  like  to  have  insured,"  naming  them.  He  made  no 
further  mention  of  the  nature  of  his  interest  and  was  not  interro- 
gated in  relation  thereto. 

The  first  objection  urged  against  the  plaintiff's  right  of  recovery,  is 
an  alleged  misrepresentation  of  title;  the  defendant  claiming  that  the 
above  remark  constitutes  one,  and  that  it  was  "  material "  within  the 
intent  of  K  S.  C,  49,  §  20. 

We  do  not  understand  that  to  be  a  misrepresentation.  A  mort- 
gagee may  insure  as  general  owner  without  disclosing  his  particular 
interest,  unless  it  is  inquired  about :  1  Jones,  Mort.,  397  ;  Norwich 
F.  Ins.  Co.  vs.  Boomer,  52  III.,  442.  "  Neither  reason,  authority,  nor 
the  contract  of  insurance,"  say  the  court  in  the  case  cited,  '*  requires 
a  mortgagee,  unless  interrogated,  to  state  the  nature  of  his  interest 
in  the  property." 

The  plaintiff  is  not  only  mortgagee,  and  therefore  holds  the  legal 
title  of  the  equity  of  redeeming  the  two  mortgages,  but  he  is  the 
mortgagor  of  them.  They  were  given  by  him  to  secure  notes  signed 
by  him.  *  The  holders  of  those  mortgages  and  notes  are  not  obliged 
to  resort  to  the  land  mortgaged  for  the  purpose  of  obtaining  pay* 
ment ;  they  may  bring  a  personal  action  on  the  notes  and  levy  upon 
any  other  property  of  this  plaintiff  (Lord  vs.  Crowell,  75  Maine, 
399)  ;  or  they  might  enforce  their  statutory  lien  upon  the  insurance 
money  due  on  this  policy :  B.  S.  C,  49,  §§  52,  53.  And  the  mere 
speaking  of  the  building  as  his,  was  not,  in  the  absence  of  any  in- 
quiry into  his  particular  interest,  a  misrepresentation  of  his  title  : 
Strong  vs.  Manf.  Ins.  Co.,  10  Pick.,  40,  44  ;  Curry  vs.  Com.  Ins.  Co. 
10  Pick.,  535,  542.  If  the  defendant  deemed  incumbrances  material, 
its  agent  should  have  made  inquiries  in  relation  thereto.  Same 
cases.  For  when  such  inquiry  is  made,  or  when  the  applicant  un- 
dertakes to  disclose  the  particular  nature  of  his  interest,  his  repre- 
sentations must  be  substantially  correct,  or  the  policy  will  be  void : 
Bichardsoii  vs.  Maine  Ins.  Co.,  46  Maine,  394 ;  Campbell  vs.  N.  £. 
Mut  L.  Ins.  Co.,  98  Mass.,  381,  403  ;  Williams  vs.  Bog.  W.  Ins.  Co., 
107  Mass.,  379.    Even  after  the  plaintiff  conveyed  his  equity  of  re- 
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demption,  he  retained  an  inHurable  interest,  because  of  his  liability 
on  the  mortgage  notes,  and  his  consequent  interest  in  the  preserva- 
tion of  the  property  charged  with  the  payment  of  them  :  Strong  vs. 
Manf.  Ins  Co.,  supra ;  Waring  vs.  Loden,  63  N.  Y.,  581. 

The  next  objection  is  that  a  change  took  place  in  the  title,  within 
the  meaning  of  one  of  the  conditions  of  the  policy.  The  alleged 
change  is  the  release  by  the  son  and  mortgagor  of  the  equity  of  re- 
deeming the  first  two  mortgages,  to  his  mother,  the  plaintiffs  wife. 
If  such  a  change  would  operate  as  a  breach  of  the  conditions,  then 
every  mortgagor  could  render  void  his  mortgagee's  policy  of  insur- 
ance. The  law  is  not  open  to  such  a  reproach.  We  do  not  under- 
stand that  that  release  operated  at  all  upon  the  plaintiff's  title  ;  and 
thS  authorities  cited  by  the  defendant  have  no  applicability  to  this 
case. 

These  objections  proving  unavailable,  the  defendant  claims  that 
the  insurable  interest  of  the  plaintiff  cannot  exceed  the  value  of  the 
equity  of  redemption  of  the  mortgages.  But  this  proposition  is  not 
tenable.  In  speaking  of  the  interest  of  a  mortgagor,  Wilde,  J., 
said  :  "  The  vedue  of  his  redeemable  interest  in  the  property  is  not 
material.  If  he  had  an  insurable  interest  at  the  time  the  policy  was 
effected,  and  also  at  the  time  of  the  loss,  he  is  entitled  to  recover 
the  whole  amount  of  damage  to  the  property,  not*exceeding  the  sum 
insured :"  Strong  vs.  Manl  Ins.  Co.,  10  Pick.,  44.  The  sum  insured 
on  the  property  destroyed  was  six  hundred  dollar&  As  to  the 
amount  of  damage  to  the  property  there  is  some  difference  among 
the  vntnesses.  The  plaintiff  sold  the  farm  after  the  fire  for  a  little 
over  seven  hundred  dollars  ;  and  the  witnesses  estimate  the  value  of 
the  farm,  including  the  buildings,  before  the  fire,  at  from  one  thou- 
sand to  one  thousand  two  hundred,  or  one  thousand  three  hundred 
dollar&  We  think,  considering  the  age,  condition,  and  size  of  the 
house,  ell,  and  woodshed  destroyed,  that  the  entry  must  be. 

Judgment  for  plaintiff  for  $4S0  and  interest  from  November  25, 
1881. 
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UNITED    STATES    CIECUIT    COURT. 

SOL'THKKN  DISTRICT  OF  NEW  YORK. 


MUSKEGON  NAT.  BANK 

vs. 

NORTHWESTERN    MUT.  LIFE  INS.  CO.* 

A  verdict  will  not  be  set  aside  merely  because  the  court  is  of  the  opinion  that 
a  cuntrary  verdict  should  have  been  rendered,  unless  it  is  clearly  and  i)al 
pably  against  evidence. 

Motion  for  new  triuL 

John  E.  Parsons  for  Plaintiff. 
Edwabd  Salmon,  for  Defendant. 

Shipman,  J. 
This  is  a  motion  by  the  defendant  for  a  new  trial  of  an  action 
upon  a  policy  of  life  insurance,  upon  the  ground  that  the  verdict 
for  the  plaintiff  was  against  the  weight  of  the  evidence.  The  defend- 
ant relied  upon  alleged  false  representations  in  the  apphcation  in 
regard  to  the  insured's  habits  of  temperance  and  upon  a  breach  of 
his  promissory  warranty  against  intemperance.  I  am  not  dissatis- 
fied with  the  finding  of  the  jury  in  regard  to  the  alleged  false  repre- 
sentations in  the  application.  When  the  application  was  made,  the 
insured  had  been  confessedly  of  temperate  habits  for  over  nine 
months,  and  had  thus  shown  himself  capable  of  self-controL  I  differ 
from  the  j^iry  in  regard  to  his  habits  after  the  policy  was  issued, 
because  I  am  of  opinion  from  the  evidence  that  his  habit  of  "  spree- 
ing,"  or  induing  in  occasi(  nal  debauches,  became  more  confirmed, 

*  Dcciniou  renilenid,  Febi  a».->  v.  iMM.    ttoiu  I  eigral  Reporter, 
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frequent,  and  certain,  until  bis  bondage  to  intemperance  was  estab- 
lished ;  and  that  the  excessiye  use  of  liquor  impaired  his  health  and 
shortened  his  life.  The  uncontradicted  facts  that  in  April,  1881, 
while  he  was  recoTering  from  a  spree,  he  employed  a  colored  attend- 
ant for  a  fortnight  to  accompany  him  everywhere  and  guard  him 
against  the  use  of  liquor,  and  that,  notwithstanding,  he  occasionally 
became  drunk,  are  strong  proof  to  my  mind  that  he  had  reached  a 
point  where  he  was  conscious  that  he  was  powerless  to  withstand 
his  periodical  thirst  for  liquor.  But,  in  the  intervals  between  his 
sprees,  it  is  plain  that  he  was  active,  prompt,  and  energetic,  and  that 
he  did  not  have  the  appearance  of  an  intemperate  man,  and,  from 
the  fact  that  there  was  no  indication  of  liquor  about  his  person,  I 
think  that  he  did  not  drink  during  these  intervals.  The  jury  found 
that  the  insured  was  not  '*  habitually  intemperate,  or  so  far  intem- 
perate as  to  impair  health,  apparently  from  the  fact  that  his  exces* 
sive  use  of  liquor  was  occasional,  and  that  he  was  abstinent  during 
the  periods  which  intervened  between  his  attacks  of  intemperance. 
I  can  see  that  there  was  enough  evidence  in  favor  of  the  health  and 
apparent  temperance  of  Comstock,  when  he  was  engaged  in  busi- 
ness, to  induce  an  honest  belief  that  he  had  not  yielded  to  intem- 
perate habits,  and  that,  therefore,  the  accounts  which  were  given 
by  persons  who  had  seen  him  when  he  was  intoxicated  were 
exn)^gerated.  The  testimony  of  Messrs.  Barrow,  Parsons,  Haines, 
and  Goodsell  shows  that  in  their  occasional  or  frequent  interviews 
with  Comstock  in  the  business  part  of  the  city,  and  during  business 
hours,  they  did  not  perceive  that  he  ever  drank  liquor,  and,  I  think, 
it  is  true  that  if  he  had  drank  without  interruption  his  appearance 
and  breath  would  have  shown  ii  So  that,  while  I  think  that  the 
verdict  should  have  been  for  the  defendant,  I  cannot  say  that  it  was 
so  much  against  the  weight  of  evidence  as  to  demand  or  justify  the 
granting  a  new  trial. 

The  jury  gave  more  importance  to  the  testimony  for  the  plaintiff 
than  I  thought  it  deserved.  While  it  was  true,  it  did  not  seem  to 
me  to  be  convincing.  It  apparently  seemed  to  the  jury  to  be 
weighty,  but  new  trials  for  verdicts  against  evidence  should  not  be 
granted  merely  because  the  court  thinks  that  a  mistake  was  made. 
The  mistake  should  be  clear  and  palpable. 

The  motion  is  denied. 
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UNITED  STATES  CIBCUIT  COURT. 

NORTHERN  DISTRICT,  OHIO. 


Appeal  in  Bankruptcy  from  District  Court. 
In  Re  CLEVELAND   INS.  CO.,  Bankbupt. 


BXJREE  AND  Another 

GLOBE  INS.  CO.* 

The  finding,  in  a  decree  of  adjudication  in  involuntary  bankruptcy,  that  the 
petitioning  creditor  has  a  valid,  provable  claim  to  the  amount  of  $250,  is 
not  conclusiTe  upon  the  assignee  and  ^creditors,  so  as  to  dispense  with 
proof  of  debt  of  the  petitioning  creditor,  or  to  preclude  questioning  the 
right  of  such  claim  to  participate  in  the  aistribution  of  the  estate. 

Set-off  arises  only  between  independent  debts,  mutually  due,  between  the 
same  parties. 

The  C.  Co.  reinsured  certain  risks  with  the  G.  Co.  (both  Ohio  corporations), 
and  losses  occurred  upon  such  risks.  The  former  made  an  assignment  un- 
der the  State  law,  and,  upon  petition  of  the  latter,  was  subsequently  ad- 
judicated a  bankrupt.  Between  the  date  of  the  assignment  and  the  filing 
of  the  petition  in  bankruptcy,  the  G.  Co.  purchased  claims  against  the  c! 
Co.,  for  losses,— part  being  covered  by  the  G.  Co.'s  reinsurance,  and  part 
being  for  other  risks,— for  the  purpose  of  using  such  claims  as  offsets  to  its 
own  liability. 

Held,  That  the  claims  so  purchased  for  losses,  which  the  G.  Go.  had  reinsured, 
were  a  valid  counter-claim  against  its  indemnity  of  reinsurance  upon  such 
claims,  and  that  this  is  not  affected  by  the  twentieth  section  of  the  bank- 
rupt act,  nor  the  amendment  of  1874,  nor  b^  the  principle  of  Straus  vs.  Ins. 
Co.,  5  Ohio  St.,  59.  But,  under  the  decisions  of  the  Sui>reme  Court  of 
Ohio,  claims  for  losses  which  the  G.  Co.  had  not  reinsured,  it  could  not  set 

*  From  Federal  SeporUr, 
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off  against  claims  arising  on  other  reinsurance  ;  it  is  a  debtor  to  the  bank- 
rupt's estate  to  the  amount  of  such  latter  claims.  The  former  class  of 
claims,  though,  is  provable  in  its  favor  as  a  general  creditor. 

S.  Burke, /or  Younglove. 
J.  D.  Cox,  for  Ohbe  Ins.  Co. 

Maithews,  J. 
This  a  proceeding  to  review  and  reverse  a  decree  of  the  district 
court,  sitting  in  bankruptcy,  sustaining  the  exceptions  of  the  Globe 
Insurance  Company  to  a  report  of  the  register  in  reference  to  its 
claim  as  a  creditor.  The  claim,  as  stated  and  finally  allowed  by  the 
decree,  is  as  follows  : — 

Total  claim $50,134  48 

Credits  admitted 47,353  77 

Balance  found $2,780  71 

The  nature  of  this  daim,  and  the  questions  arising  upon  it,  will 
appear  from  the  following  statement  of  facts,  which  are  shown  in  the 
register's  report  and  are  not  in  dispute  : — 

The  Cleveland  Insurance  Company,  the  bankrupt,  and  the  Globe 
Insurance  Company,  which  was  the  sole  petitioning  creditor,  the 
proceedings  being  in  involuntary  bankruptcy,  were  both  corpora- 
tions under  the  laws  of  Ohio  for  the  organization  of  fire  insurance 
companies.  In  October,  1870,  the  Cleveland  Company  had  out- 
standing fire  risks  in  Chicago  to  a  large  amount,  on  which  it  pro- 
cured from  the  Globe  Insurance  Company  reinsurance  amounting, 
upon  adjustment  of  the  losses  reinsured,  to  $47,353.77,  being  the 
credits  given  by  the  claimant  to  the  bankrupt  in  the  proof;  and 
this  amount,  it  is  admitted,  is  the  adjusted  loss  for  which  the  Globe 
Insurance  Company  would  be  liable  upon  the  reinsurance.  The  pol- 
icy of  reinsurance  stipulated  "  that  all  risks  reinsured  by  this  policy 
are  subject  to  such  conditions,  privileges,  alterations,  and  accommo- 
dations as  may  be  given  by  the  Cleveland  Insurance  Company,  and 
all  losses  payable  pro  rata,  and  at  same  time  with  said  Cleveland  In- 
surance Company."  The  Chicago  fire  occurred  in  October,  1871, 
and  on  November  9,  1871,  the  Cleveland  Insurance  Company,  hav- 
ing become  insolvent  by  reason  thereof,  made  a  general  assignment 
of  all  its  property,  under  the  law  of  the  State  of  Ohio,  to  Moses  C. 
Younglove  for  the  equal  benefit  of  all  its  creditors.  The  Globe  In- 
surance Company  squght  to  settie  with  the  assignee  for  less  than  the 
full  amount  of  its  liabihty,  but  its  offers  of  compromise  were  de- 
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dined.  Thereupon  it  purchased  claims  against  the  Cleveland  Insur- 
ance Company  for  the  avowed  purpose  of  using  them  as  set-offis  to 
the  claim  of  the  latter  against  itself.  The  claims  thus  purchased 
amount  to  $50,13448,  and  constitute  the  amount  of  debits  in  the 
proof  of  the  claim  filed.  These  claims  were  purchased  prior  to  May 
2, 1872,  and  consist  of  ten  policies  of  insi:^;rance  issued  by  the  Cleve- 
land Insurance  Company,  upon  which  the  amount  of  the  losses  had 
been  agreed  on  at  the  sum  charged  in  the  statement  of  account,  and 
which  have  been  assigned  by  the  original  owners  to  the  Globe  Insur- 
ance Company.  Of  these  ten  policies  so  assigned,  four,  in  which 
the  adjusted  losses  amount  to  $14,482.50,  were  reinsured  for  the  full 
amount  by  the  Globe  Insurance  Company.  The  remaining  six  cov- 
ered adjusted  losses  amounting  to  $35,482.98,  and  on  these  poUcies 
there  was  a  partial  reinsutance  on  each,  amounting  in  all  to  $15,- 
878.98,  leaving  $19,773  not  reinsured,  and  the  whole  amount  rein- 
sured, $30,361.48.  This  amount,  being  the  aggregate  liability  upon 
these  ten  policies  of  the  Globe  Insurance  Company  on  its  reinsur- 
ance, constitutes  that  amount  of  credits  allowed  in  the  account ;  the 
remainder  of  which,  $16,992.29,  is  made  up  of  losses  on  five  addi- 
tional policies,  which  the  Globe  Insurance  Company  does  not  own. 
The  other  claims  were  assigned  to  it  within  60  days  prior  to  May 
2, 1872,  and  after  the  assignment  by  the  Cleveland  Insurance  Com- 
pany to  Younglove. 

On  that  date,  May  2,  1872,  the  Globe  Insurance  Company  filed  in 
the  District  Court  for  the  Northern  District  of  Ohio,  at  Cleveland,  its 
petition,  praying  that  the  Cleveland  Insurance  Company  might  be 
adjudged  a  bankrupt,  the  act  of  bankruptcy  charged  being  \he  as- 
signment made  by  that  company  to  Younglove.  The  petition  al- 
leged that  the  petitioner  was  a  creditor  to  the  amount  exceeding 
$250,  provable  in  bankruptcy,  and  that  its  demand  was  as  follows : — 

*' Among  other  indebtedness  of  said  Cleveland  Insurance  Com- 
pany to  the  petitioner,  the  sum  of  four  thousand  and  ninety  90-100 
dollars,  being  the  one-half  of  an  adjusted  loss  upon  a  policy  of  in- 
surance issued  by  said  Cleveland  Insurance  Company  to  Sweet, 
Dempster  &  Co.,  of  Chicago,  D^ois,  of  which  the  other  half  was  re- 
insured to  said  Cleveland  Insurance  Company  by  your  petitioner  ; 
and  the  whole  of  which  said  policy  and  the  adjusted  loss  thereunder 
has  been,  since  the  occurrence  of  said  loss,  assigned  by  said  Sweet, 
Dempster  k  Co.,  for  a  valuable  consideration,  to  your  petitioner;  the 
whole  of  said  loss,  as  adjusted  and  acknowledged  by  said  Cleveland 
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Insurance  Company,  amounting  to  the  sum  of  eight  thousand  one 
hundred  and  eighfy-one  81-100  dollars.'' 

An  answer  was  filed  denying  the  allegations  of  the  petition,  to 
which  there  was  a  reply  ;  and,  a  jury  being  waived,  the  issues  were 
submitted  to  the  determination  of  the  court.  It  was  found  by  the 
court  "  that  the  respondent  was  indebted  to  the  petitioner  in  the 
amount  of  more  than  $250,  as  set  forth  in  the  said  petition  ;**  but 
the  court  also  found  that  the  assignment  by  the  Cleyeland  Insurance 
Company  to  Younglove  was  not  an  act  of  bankruptcy,  and  accord- 
ingly, on  October  16,  1874,  dismissed  the  petition.  This  judgment 
was  reversed  by  the  circuit  court,  June  16, 1876,  for  error  in  not 
holding  the  assignment  to  be  an  act  of  bankruptcy.  The  Cleveland 
Insurance  Company  sought  to  reverse  this  judgment  of  reversal  by 
suing  out  a  writ  of  error  from  the  supreme  court,  but  this  writ  was 
dismissed  for  want  of  jurisdiction.  Cleveland  Ins.  Co.  vs.  Globe  Ins. 
Co.,  98  TJ.  S.,  366.  Such  proceedings  were  thereafter  had  therein, 
in  the  district  court,  that  on  October  9,  1879,  the  Geveland  Insur- 
ance Company  was  finally  adjudged  a  bankrupt  for  the  cause  afore- 
said, and  by  proper  proceedings  thereunder,  M.  C.  Younglove,  to 
whom  the  assignment  had  been  made,  was  chosen  and  confirmed  as 
assignee  in  bankruptcy,  and  accepted  the  trust.  On  Jcuiuary  19, 
1880,  the  Globe  Insurance  Company  filed  with  the  register  its  claim 
as  a  creditor,  with  proof  thereof,  being  for  the  balance  of  account, 
amounting  to  $2,780.71,  remaining  after  deducting  from  its  claim  of 
$50,134.48  for  poHcies  of  the  Cleveland  Company,  and  adjusted 
losses  thereunder  assigned  to  it,  the  amount  of  $47,353.77,  admitted 
by  it  to  be  due  on  account  of  reinsurance,  the  particulars  of  which 
have  already  been  referred  to.  To  the  allowance  of  this  claim, 
Burke,  as  a  creditor,  and  Younglove,  as  assignee,  filed  exceptions. 
These  exceptions  were  three  in  number,  and  as  follows  : — 

1.  It  is  first  objected  that  the  daim  of  the  Globe  Insurance  Com- 
pany to  extinguish  its  liability  on  account  of  reinsurance,  by  means 
of  claims  for  losses  due  from  the  Cleveland  Company,  is  forbidden 
by  section  20  of  the  bankrupt  act  of  1867,  as  amended  by  the  act 
of  June  22, 1874,  which,  it  is  contented,  appHes  to  this  case. 

Section  20  of  the  act  of  1867  is  as  follows  : — 

'<  That  in  all  cases  of  mutual  debts  or  mutual  credits  between  the  parties 
the  account  between  them  shall  be  stated,  and  one  debt  set  off  against  the 
other,  and  the  balance  only  shall  be  allowed  or  paid,  but  no  set-off  shall  be  al- 
lowed of  a  claim  in  its  nature  not  provable  against  the  estate ;  provided,  that 
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no  set-off  shall  be  allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a  claim 
purchaned  by  or  transferred  to  him  after  the  filing  of  the  petition. '' 

The  amendment  of  June  22, 1874,  added  the  following  :— 

'^  Or,  in  case  of  compulsory  bankruptcy,  after  the  act  of  bankruptcy  upon 
or  in  respect  of  which  the  adjudication  shall  be  made,  and  with  a  view  of 
making  such  set-of^" 

The  amendment  act  also  contains  the  following : — 

''  Sec.  21.  That  all  acts  or  parts  of  acts  inconsistent  with  the  provisions  of 
this  act  be,  and  the  same  are  hereby,  repealed." 

It  will  be  observed  that  in  the  present  case  the  claims  of  the  Globe 
Insurance  Company  were  purchased  before  the  filing  of  the  petition 
in  bankruptcy  ;  and  that,  although  they  were  acquired  after  the  act 
of  bankruptcy  upon  which  the  adjudication  was  founded,  and  with  a 
view  of  using  them  as  set-offs,  yet  the  amendment  of  Juue  22,  1874, 
did  not  take  effect  until  after  the  petition  was  filed,  though  before 
the  Cleveland  Insurance  Company  was. adjudged  to  be  a  bankrupt. 
It  is  accordingly  contended  by  counsel  for  the  petitioning  creditor 
that  this  case  must  be  governed  by  section  20  of  the  act  of  1867,  as 
it  stood  before  the  amendment 

2.  It  is  objected  to  the  allowance  of  these  claims  as  set-offs,  in 
the  second  place,  that  when  they  were  acquired  the  title  of  the  claim 
against  the  Globe  Company,  in  favor  of  the  Cleveland  Company,  had 
passed  from  the  latter  to  Younglove,  by  virtue  of  its  assignment  to 
him  ;  and  that,  although  that  assignment  was  adjudged  to  be  an  act 
of  bankruptcy,  it  was  not  void  and  without  effect,  but  was  voidable 
merely,  and  then  only  at  the  election  and  suit  of  the  assignee,  and 
not  at  the  instance  of  an  individual  creditor  ;  and,  if  avoided,  not  so 
as  to  confer  upon  such  creditors  any  preference  to  which  they  would 
not  otherwise  be  entitled. 

3.  It  is  objected,  in  the  third  place,  to  the  allowance  of  these 
daims,  that  the  Globe  Insurance  Company  was  prohibited  by  the 
law  of  its  creation  from  acquiring  title  to  them  for  any  purpose,  or, 
at  least,  for  the  purpose  of  using  them  as  set-offs  to  extinguish  claims 
against  itsell 

On  the  other  hand,  it  is  contended  that  none  of  these  objections  to 
the  claim  of  the  petitioning  creditor  are  now  open,  the  matter  of  them 
all  being  res  adjudicata,  it  having  been  necessarily  determined  by  the 
judgment  declaring  the  Cleveland  Insurance  Company  a  bankrupt. 
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But,  for  several  reasons,  it  seems  to  me  that  this  alleged  estoppel 
does  not  arise.  It  cannot  be  admitted  that  the  finding  that  the  peti- 
tioning creditor  has  a  valid,  provable  daim  to  the  amount  of  $250, 
which  is  all  that  is  necessary  as  a  predicate  for  the  adjudication 
upon  the  alleged  act  of  bankruptcy,  is  conclusive  upon  the  assignee 
and  creditors,  so  as  to  dispense  with  proof  of  the  debt  of  the  peti- 
tioning creditor  upon  the  distribution  of  the  estate.  It  is  conclusive 
so  far  as  necessary  to  uphold  the  adjudication  of  bankruptcy,  but  no 
further.  It  may  still  be  questioned,  in  part  or  in  whole,  upon  the 
proof  subsequently  required  and  taken,  so  that  it  might  consistently 
happen  that  a  claim  which  has  been  found  to  exist,  for  the  purpose 
of  adjudging  bankruptcy  against  the  defendant,  might  afterwards  be 
held  not  to  exist  for  the  purpose  of  participating  in  the  distribution 
of  the  estate.  The  assignee  and  creditors  cannot  be  bound  as  to 
their  own  interests  by  the  acts  or  default  of  the  bankrupt,  resulting 
in  a  judgment  to  which  they  were  not  and  could  not  be  parties,  ex- 
cept so  far  as  that  judgment  determines  the  status  of  the  bankrupt 
But,  in  the  present  case,  the  claim  of  the  Olobe  Insurance  Company, 
as  presented  to  the  register  for  allowance,  was  not  set  forth  in  the 
petition  nor  passed  on  by  the  court  The  petition  alleges  that  the 
petitioner  is  a  creditor ;  that  its  demand  exceeds  $250,  "  and  is  as 
follows,  to  wit :  Among  other  indebtedness  of  said  Cleveland  Insur- 
ance Company  to  the  petitioner,  the  sum  of  $4,090.90,  being  the  one- 
half  of  an  adjusted  loss  upon  a  pob'cy  of  insurance,"  etc.,  to  Sweet, 
Dempster  &  Co.  ;  but  nothing  whatever  is  said  of  its  own  indebted- 
ness to  the  Geveland  Insurance  Company,  nor  of  its  right  to  set*  off 
against  that  the  several  claims,  including  that  mentioned  in  the  peti- 
tion, set  out  in  its  account,  its  daim  being  for  the  difference  in  its 
favor.  So  that  the  finding  of  the  court,  "  that  the  respondent  was 
indebted  to  the  petitioners  in  the  amount  of  more  than  $250,  as  set 
forth  in  the  petition,"  cannot  be  extended  so  as  to  cover  the  question 
now  raised  as  to  the  right  to  use  even  the  claim,  specifically  men- 
tioned in  the  petition,  as  a  set-off  against  its  own  admitted  liability 
to  the  bankrupt's  estate. 

Nevertheless,  in  applying  these  objections  to  the  daim  of  the  Globe 
Insurance  Company,  they  do  not,  any  of  them,  touch  so  much  of  that 
daim  as  consists  in  compensating  so  much  of  the  amount  due  on  ac- 
count of  reinsurance,  with  an  equal  amount  of  the  original  daim  of 
policy-holders,  insured  by  the  Cleveland  Company,  which  were  rein- 
sured ;  that  is,  $30,361.48.  The  daim  to  extinguish  that  amount  of 
liability  upon  the  reinsurance  by  producing,  transferred  and  thus 
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canceled,  the  policies  and  losses  on  account  and  by  means  of  which 
that  liability  has  arisen,  is  not  strictly  nor  properly  a  matter  of  set- 
off. That  arises  only  between,  independent  debts  mutually  due  be- 
tween the  same  parties.  Here,  it  is  a  matter  of  counter-claim  arising 
out  of  the  same  transaction,  where  the  party  sought  to  be  charged  as 
liable  on  the  reinsurance  meets  that  liability  by  proof  of  payment, 
discharge,  and  release  of  the  very  obligation  for  which  the  reinsur- 
ance was  an  indemnity.  It  is  true  that  the  original  insurance  and 
the  reinsurance  are  independent  and  separate  contracts  ;  that  there 
is  no  privity  between  the  insured  in  the  orignal  policy  and  the  rein- 
surer ;  and  that  a  recovery  can  be  had  against  the  latter,  at  the  suit 
of  the  reinsured  company  or  its  assignee,  upon  proof  merely  of  the 
Habihty  of  the  reinsured  company  upon  the  original  policy,  without 
actual  payment.  But  it  is  equally  indisputable  that,  to  such  an 
action,  it  would  be  a  good  bar,  .and  complete  defense,  to  show  that 
the  defendant  had  paid,  and  the  original  party  insured  had  accepted, 
satisfaction  of  the  loss  insured  and  reinsured  against,  or  to  produce 
and  prove  a  release  from  the  original  insured  to  the  original  insurer. 
This  view  is  not  inconsistent  with  the  decision  of  the  Supreme  Court 
of  Ohio  in  the  case  of  Ins.  Co.  vs.  In&  Co.  38  Ohio  St.,  11. 

The  right  to  make  such  satisfaction,  if  the  original  party  chooses 
to  accept  it  as  payment,  is  not  a  right  to  set  off  one  debt  against  the 
other,  but  is  the  right  merely  of  the  party  charged  with  a  liability  to 
show  that  he  has  discharged  it ;  to  prove  that  he  has  performed  and 
sot  broken  his  obligation  ;  to  plead  that  the  plaintiff  has  not  suffered 
the  damage  against  which  the  defendant  had  given  an  indemnity. 
This  right,  it  is  dear,  is  not  affected  by  the  twentieth  section  of  the 
bankrupt  act  of  1867,  nor  by  the  amendment  to  it  of  1874,  nor  by 
the  voluntary  assignment  to  Younglove,  who  would  be  as  much 
bound  by  such  a  defense  as  his  assignor,  nor  by  tlie  principle  which 
denies  to  insurance  companies  of  Ohio  corporate  power  to  purchase 
the  assignment  of  claims  against  those  to  whom  they  are  indebted 
for  losses  to  be  used  as  set-ofGs,  in  order  to  satisfy  and  pay  them. 

This  principle  is  embodied  in  the  third  objection  to  the  allowance 
of  the  claims  in  question.  It  rests  for  authority  upon  the  decision  of 
the  Supreme  Court  of  Ohio  in  the  case  of  Straus  vs.  Eagle  Ins.  Co.,  5 
Ohio  Si,  59.  In  that  case  it  was  decided  that  a  fire  insurance  com- 
pany, imder  the  laws  of  Ohio,  had  no  corporate  power  to  acquire  title 
to  claims  against  the  insured  for  the  purpose  of  using  them  as  set- 
offs against  the  claims  for  a  loss.  The  language  of  Judge  Eanney, 
in  delivering  the  opinion  of  the  court,  was  very  strong  and  sweeping. 
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He  declared  as  the  company  "  could  not,  under  the  power  of  invest- 
ment, employ  its  credit  to  purchase  claims  for  such  a  purpose,  that 
it  had  no  power  to  become  a  party  to  the  contract  of  indorsement  by 
which  it  obtained  the  notes  in  question,  and  no  capacity  to  take  or 
hold  the  legal  title."  The  principle  of  this  case  was  re-afiSrmed  and 
applied  in  the  case  of  White's  Bank  y&  Toledo  F.  &  M.  Ins.  Co.;  12 
Ohio  St.,  601 ;  but  some  of  the  language  used  in  the  case  of  Straus 
TS.  Eagle  Ins.  Co.,  supra,  was  limited  and  qualified  as  follows  : — 

"  The  court,  indeed,  say,  in  that  case,  that '  the  contract '  (i.  e.^  the 
indorsement)  '  is  void  and  the  instrument  a  nullity ;'  but  while  we 
concede  that  there  was  such  an  abuse  of  power  as  should  prevent  the 
relief  asked,  we  are  not  prepared  to  hold,  where  the  indorsement  is 
one  which,  under  certain  circumstances,  the  company  might  lawfully 
accept, — ^in  other  words,  where  there  was  a  mere  abuse,  and  not  a 
total  want  of  power, — ^that  such  indorsement  would  be  null  and  void 
for  all  purposes  and  as  against  all  persons." 

The  doctrine,  as  thus  qualified,  was  again  aflSrmed  in  Ehrman  vs. 
Ins.  Co.,  35  Ohio  St.,  324.  This  must  be  regarded  as  the  settled  law 
of  Ohio  ;  and  as,  in  the  present  case,  both  corporations  are  its  creat- 
ures, that  laws  furnishes  the  rule  of  decision.  Its  application  is  not 
prevented  by  the  supremacy  of  the  bankrupt  act,  for  that  does  not 
assume  to  confer  upon  corporate  bodies  of  the  States  any  powers  not 
given  to  them  by  their  charters.  It  simply  regulates,  in  the  matter 
of  set-off,  such  rights  as  parties  may  have  lawfully  acquired.  What 
those  rights  are  in  each  case  must  depend  upon  the  general  law  of 
the  land,  and,  when  they  rest  upon  corporate  power,  tiiat  law  is  the 
law  of  the  locality  which  has  created  it  But  the  principle  of  the 
case  of  Straus  vs.  Eagle  Ins.  Co.,  supra,  as  we  have  seen,  does  not 
apply  here  so  as  to  forbid  the  Globe  Insurance  Company  from  pur^ 
chasing  the  claims  of  original  insured  parties  against  the  Cleveland 
Insurance  Company,  so  fax  as  necessary,  and  with  a  view  to  make 
good  its  obligation  of  indemnity,  and  to  extinguish  its  liability  upon 
the  reinsurance.  This  is  no  abuse  of  its  corporate  power,  and  it  is 
no  injury  to  the  company  reinsured.  It  is  a  legitimate  exercise  of 
its  corporate  power  in  the  proper  performance  of  its  contracts,  and 
seeks  its  own  protection  only  by  removing  the  liability  of  the  party 
it  reinsured,  which^it  undertook  should  not  result  in  los&  And  to 
that  extent,  therefore,  the  position  of  the  Globe  Insurance  Company 
is  justified  against  all  objection.  But  that  company  went  further 
than  was  merely  necessary  to  extinguish  the  liability  of  the  Cleve- 
land Company  for  losses  which  the  former  had  reinsured.    It  paid  in 
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Beveral  cases  where  it  had  reiDSured  but  one- half  the  risk,  not  merely 
the  half  it  had  reinsured,  but  purchased  the  entire  daim  for  the 
whole  loss,  that  it  might  use  the  half  for  which  it  was  not  a  reinsurer 
as  a  set-off  against  claims  arising  on  other  reinsurances  which  it 
could  not  meet  directly  ;  for  as  to  some  of  these,  as  has  been  stated, 
they  did  not  become  the  owner  of  the  claims  for  losses  There  were 
five  such  claims,  amounting  to  $16,992.29.  No  part  of  any  of  these 
has  been  paid  by  the  Globe  Insurance  Company  to  the  original 
owners,  and  the  Cleveland  Insurance  Company  is  liable  to  them 
respectively  for  the  full  amount.  As  against  this  liability  the  Globe 
Insurance  Company  is  not  at  liberty  to  set  off  claims  upon  other 
losses  for  which  it  was  not  reinsurer ;  for,  upon  the  principle  decided 
by  the  Supreme  Court  of  Ohio,  to  permit  this  would  be  an  abuse  of 
its  corporate  power. 

It  may  be  that  it  became  necessary,  in  negotiating  with  the  orig- 
inal claimants,  to  purchase  an  entire  claim  for  the  whole  loss  under 
a  particalar  policy  in  order  to  become  owner  of  the  half  covered  by 
the  reinsurance.  But,  if  so,  this  does  not  appear  from  the  record, 
and  cannot  be  assumed  as  a  fact.  If  it  were,  it  does  not  seem  to 
make  any  difference.  If  the  Globe  Insurance  Company  could  not, 
as  a  matter  of  strict  right,  insist  that  the  holder  of  an  original  pol- 
icy should  accept  payment  from  it  of  one-half  only  of  his. loss,  and 
he  chose  to  make  it  a  condition  that  to  pay  half  the  whole  should  be 
purchased,  it  is  difficult  to  see  how  that  could  affect  the  rights  of  the 
Cleveland  Insurance  Company. 

It  is  argued,  indeed,  on  the  part  of  the  latter,  that  the  Globe 
Insurance  Company,  by  virtue  of  the  decision  of  the  Supreme  Court 
of  Ohio,  already  referred  to,  could  not  acquire  the  title  to  these 
claims  for  any  purpose  whatever,  and  cannot  even  prove  as  a  cred- 
itor on  their  account.  But,  as  already  stated,  the  doctrine  of  that 
courts  as  finally  qualified,  does  not  go  so  far,  but  only  prohibits  the 
illegal  use  of  such  claims  by  way  of  set-off  against  claims  for  losses 
covered  by  other  insurance.  They  remain  in  the  hands  of  the  Globe 
Insurance  Company  as  claims  provable  in  its  favor,  as  a  general 
creditor,  entitled  to  dividends  out  of  the  bankrupt's  estate  pro  rata 
with  other  unpreferred  creditors.  It  is  no  objection  to  the  view 
taken  in  this  opinion  of  the  relative  rights  of  the  parties  that  the 
Globe  Insurance  Company,  by  the  form  of  its  claim,  has  admitted 
itself  to  be  debtor  to  tibe  estate  of  the  bankrupt  to  the  full  amount 
of  the  adjusted  losses  under  the  reinsurance,  and  seeks  to  cancel 
that  indebtedness  by  a  technical  set-off,  which  is  denied.    This  is 
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a  mere  matter  of  form,  and  will  be  disregarded.  The  substance  of 
the  transactions  will  alone  be  looked  at,  and  the  account  recast  into 
a  different  form,  according  to  the  legal  rights  of  the  parties,  and 
so  as  to  accomplish  justice  between  them.  This  will  be  done  by 
striking  from  the  two  sides  of  the  account,  as  rendered,  the  quanti- 
ties and  values  which  the  law  regards  as  mutual  compensations, 
leaving  the  Globe  Insurance  Company  liable  as  debtor  to  pay  in  full 
all  that  remains  due  to  the  bankrupt's  estate,  and  entitled  as  creditor 
to  its  dividends,  on  an  equal  footing  with  other  general  creditors. 
The  conclusion  of  the  register  was  that  the  Globe  Insurance  Com- 
pany was  not  entitled  to  relieve  itself  from  its  liability  as  reinsurer 
to  any  extent  by  means  of  its  claims  against  the  bankrupt,  and  that, 
consequently,  it  was  a  debtor  thereto  for  the  fuU  amount  of  $47,- 
353.77,  but  entitled  to  prove  against  the  estate  as  a  general  creditor 
for  the  sum  of  $50,134.48. 

The  district  courts  sustaining  the  exceptions  to  this  report,  decreed 
that  the  Globe  Insurance  Company  was  entitled  to  cancel  its  entire 
liability  as  reinsurer  by  crediting  the  amount  thereof  against  the 
whole  amotmt  of  its  claims  as  holder  of  assigned  policies  and  losses, 
and  to  participate  in  the  distribution  of  the  bankrupt's  estate,  as  a 
creditor,  for  tiie  balance,  amounting  to  $2,780.71.  The  conclusion 
now  reached,  as  a  result  of  the  views  expression  in  this  opinion,  differs 
from  both.  It  is  that  the  Globe  Insurance  Company  is  entitled  to 
cancel  $30,361.48  of  its  liability  as  reinsurer,  that  amount  being  the 
whole  amount  of  the  assigned  claims  for  losses  reinsured  by  it,  leav- 
ing it  debtor  on  that  account  still  in  the  sum  of  $16,992.29,  with 
interest,  and  entitled  to  rate  as  a  creditor  in  the  distribution  of  the 
bankrupt's  estate  for  the  sum  of  $19,773.  The  decree  of  the  district 
court  is  therefore  reversed,  and  the  cause  remanded,  with  directions 
to  enter  a  decree  in  accordance  with  this  opinion. 
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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


GEO.  D.  EMERY 

v«. 

BOSTON  MARINE  INS.  CO.*j 

An  oral  contract  of  insurance  is  valid,  aad  a  nsage  or  custom  that  such  a 
contract,  if  made,  shall  be  considered  invalid,  would  be  plainly  repugnant 
to  law,  and  void.  Evidence  of  such  a  usage  would  not  be  competent  to 
destroy  the  force  of  an  oral  contract  in  fact  made. 

A  clause  in  an  open  policy  of  insurance  to  the  effect  that  *'  no  risk  shall  be 
considered  binding  unless  indorsed  therein,*'  will  not  invalidate  a  risk 
orally  accepted  by  the  company  under  the  policy  and  not  indorsed  therein. 

Evidence  as  to  the  mode  of  doing  business  of  an  insurance  company  is  admis- 
sible to  show  that  the  secretary  of  the  company  has  authority  to  make  a 
contract  binding  upon  said  company. 

This  was  an  action  of  contract  upon  an  alleged  oral  agreement 
by  the  defendant  to  insure  the  cargo  of  the  barque  Bridgeport,  the 
property  of  the  plaintiff.  It  appeared  at  the  trial  of  the  case  in  the 
supreme  judicial  court  before  Mr.  Justice  William  Allen  and  a  jury 
that  the  plaintiff  took  out  an  open  or  running  policy  upon  the  car- 
goes of  the  barque  Bridgeport,  which  was  intended  to  cover  a^i 
goods  of  a  certain  kind  shipped  from  certain  ports,  and  contem- 
plated an  indorsement  of  such  successive  risks  from  time  to  time 
as  should  be  within  the  terms  of  the  poUcy.  Said  policy  fixed  the 
character  of  the  property,  the  port  of  departure  and  of  destination 
and  the  duration  of  the  policy.  It  also  contained  a  stipulation  that 
no  risk  should  be  binding  *'  until  accepted  by  the  company  and  in- 
dorsed in  the  policy."  Under  this  poHcy,  one  cargo  shipped  at 
Santa  Cruz  was  insured  and  indorsed  in  the  policy.    Subsequently, 

•  Opinion  flled.  Jannary,  iSbfi. 
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the  vessel  was  sent  to  New  OrleanA  for  another  cargo,  and  while 
she  was  there  loading,  the  plaintiff,  as  he  alleged,  made  an  oral 
agreement  with  the  defendant  that  this  cargo  should  be  insured  for 
$10,000.  This  risk  was  never  indorsed  upon  the  open  policy.  The 
barque  being  lost  on  the  voyage  from  New  Orleans  to  Boston,  plaint- 
iff brought  suit  to  recover  the  amount  of  the  insurance.  The  de- 
fendant refused  to  pay,  alleging  that  they  never  took  the  risk,  and 
that  no  contract  was  ever  made  for  the  insurance  of  the  cargo  lost. 
The  jury  found  for  the  plaintiff  in  the  sum  of  $9,062.37.  The  case 
was  taken  before  the  full  bench  upon  exceptions  to  the  rulings  of 
the  presiding  justice,  the  nature  of  which  appears  in  the  opinion. 

R  M.  MoBSE,  Jr.  and  Wm.  B.  Dubant,  for  the  Plainliff. 
John  C.  Dodge,  and  S.  H.  Tyno,  for  the  Defendants. 

AliLEN,  J. 

The  plaintiff  sought  to  escape  from  the  effect  of  the  provision  in 
the  policy,  "  no  risk  to  be  binding  until  accepted  by  the  company 
and  indorsed  herein  "  by  proof  of  an  oral  contract  And  the  de- 
fendant, while  denying  that  such  oral  contract  had  been  made, 
sought  to  confirm  its  view  by  calling  a  vntness  familiar  with  the 
customs  and  usages  of  the  business  of  marine  insurance  in  Boston, 
and  asking  him  the  question  "  whether  there  is  any  usage  as  to  the 
matter  of  makiug  written  applications  for  marine  insurance."  The 
question  was  excluded  ;  and  the  grounds  upon  which  the  defendant 
urges  its  competency  are  that  the  evidence  of  the  usage  would  have 
tended  to  show  an  improbability  of  the  fcruth  of  the  plaintiff's  testi- 
mony as  to  the  making  of  oral  applications  for  the  insurance  ;  and 
that  the  oral  applications,  if  made,  were  merely  preliminary  negoti- 
ations, ani  not  designed  to  override  the  usage.  The  bill  of  ex- 
ceptions ^contains  no  statement  of  what  the  defendant  offered  or 
expected  to  show  by  this  vntness,  or  that  it  excepted  to  the  exclu- 
sion of  the  testimony.  But  we  do  not  'dwell  upon  these  considera- 
tions, because  we  are  of  opinion  that  evidence  of  a  usage  to  require 
written  applications  would  be  incompetent  for  the  purpose  of  meet- 
ing evidence  on  the  part  of  the  plaintiff  tending  to  prove  an  oral 
contract  of  insurance.  The  fact  that  contracts  of  insurance  are 
usually  in  writing  and  expressed  in  the  form  of  policies  is  a  matter 
of  common  knowledge  and  needs  no  witness  to  prove  it :  and  it 
might  have  been,  and  doubtless  was  assumed  at  the  trial  of  the 
present  case  ;  and  indeed,   this   appears  by  implication  from  the 
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whole  course  of  the  bill  of  exceptions.  But  it  is  also  well  settled, 
and  it  is  now  too  late  to  question,  the  doctrine  that  an  oral  contract 
of  insurance  may  be  valid:  Sanborn  vs.  Firemen's  Ins.  Co.,  16 
Gray,  448.  As  was  said  in  that  case,  p.  443,  "  It  is  not  easy  to  see 
the  force  of  reasoning  which  would  infer  that,  because  parties 
usually  make  their  contract  in  one  way,  it  would  be  void  when 
they  choose  to  make  it  in  another  equally  good  at  common  law  and 
not  prohibited  by  any  statute."  See  also  Belief  Ins.  Co.  vs.  Shaw, 
94  U.  S.,  574.  A  usage  that  an  oral  contract,  if  made,  is  considered 
invalil,  would  be  plainly  repugnant  to  law,  and  void.  In  the  present 
case,  the  evidence  of  usage  was  offered,  not  in  aid  of  the  construc- 
tion of  a  contract,  but  to  support  the  position  that  no  contract 
whatever  had  been  made.  If  a  contract  had  in  point  of  fact  been 
made  as  alleged,  it  was  of  no  consequence  whether  it  was  accord- 
ing to  general  usage  or  not.  The  defendant's  own  usage  sufficiently 
appeared  from  the  provision  in  the  policy  already  copied  ;  and  its 
by-laws  were  in  evidence  with  a  provision  that  "  the  president  shall 
receive  applications  for  insurance,  fix  the  rates  of  premium  and  the 
sums  to  be  taken,  sign  all  poHcies,"  etc.  The  plaintiff's  case  pro- 
ceeded with  a  fuU  recognition  of  the  fact  that  it  was  necessaiy  for 
him  to  show  a  contract  not  according  to  the  usual  course  of  the  de- 
fendant's dealing  ;  and  direct  testimony,  was  introduced  on 
both  sides,  upon  the  precise  point  whether  an  oral  contract  of 
insurance  had  been  made  or  not.  There  is  nothing  to  show 
that  any  restriction  was  put  upon  any  inquiry  as  to  the  defendant's 
own  usage.  It  is  no  legitimate  confirmation  of  the  defend- 
ant's position,  under  such  circumstances,  to  show  that  other  insur- 
ance companies  .usually  require  applications  for  marine  insurance 
to  be  in  writing,  as  a  condition  of  making  the  contract  This  fact, 
if  proved,  would  have  no  legal  tendency  to  show  that  these  parties 
did  not  make  a  contract  orally.  The  plaintiff  was  not  bound  in 
law  by  such  custom,  if  it  existed.  Whether  other  parties  were,  or 
were  not,  in  the  habit  of  making  their  contracts  in  a  particular  form 
was  nothing  to  him.  An  oral  contract  was  lawful ;  and  the  evidence 
was  properly  confined  to  the  question  whether  this  particular  oral 
contract  had  been  made  as  testified  by  the  plaintiff,  without  going 
into  the  general  inquiry  whether  other  parties  were  accustomed  to 
make  such  contracta 

The  issue  being  whether  a  particular  contract  had,  or  had  not 
been  orally  male,  as  it  might  lawfully  be,  evidence  that  contracts 
in  that  form  were  unusual  was  not  admissible  to  meet  and  control 
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evidence  that  sueh  a  contract  had  in  fact  been  made.  To  hold 
otherwise  would  be  to  extend  the  office  of  a  usage  beyond  any 
known  precedent  On  the  other  hand,  in  Sanborn  vs.  Firemen's 
Ins.  Co.,  16  Gray,  which  was  an  action  upon  an  oral  contract  of 
insurance,  the  book  of  entries  of  the  defendant's  a^ent,  in  which  the 
alleged  contract  was  not  entered,  was  offered  in  evidence  to  corrobo- 
rate his  testimony  .that  no  contract  had  been  made,  and  was 
excluded.  And  a  point  settled  in  the  case  of  Rennell  vs.  Kimball, 
5  Allen,  356,  is  in  principle  precisely  like  the  one  before  us.  In  that 
case,  the  plaintiff,  a  master  mariner,  purchased  of  the  defendant  by 
a  written  contract  and  a  bill  of  sale,  one-twelfth  of  a  vessel,  then 
undergoing  repairs.  It  was  in  dispute,  and  there  was  a  direct 
conflict  in  the  evidence  whether  the  parties  agreed  that  the  tide 
should  not  vest  in  the  plaintiff  till  the  repairs  were  completed,  and 
whether  the  defendant  promised  to  pay  for  the  repairs.  A  ship- 
broker  of  long  experience  was  allowed  to  testify  at  the  hearing  before 
a  master  in  chancery  ''  that  it  was  very  unusual  for  a  master  to  buy  a 
master's  interest  in  a  vessel  undergoing  repairs  ;  and  that  it  would  be 
an  unheard-of  case  to  sell  such  an  interest  to  a  master,  and  he  to 
pay  his  contributory  share  of  the  expenses  of  the  repairs.'*  The 
court  says  in  reference  to  this  :  *'  The  admission  of  the  testimony  as 
to  a  usage  or  custom  in  the  purchase  of  masters'  interests  in 
vessels  was  incorrect ;  and  a  finding  based  in  any  degree  upon  it 
would  be  erroneous.  The  evidence  did  not  tend  to  prove  any  cus- 
tom vaHd  in  law,"  p.  365.  It  may  also  be  added  as  further  reasons, 
for  holding  the  exclusion  of  the  testimony  in  the  present  case  cor- 
rect, that  there  was  no  offer  to  show  that  the  plaintiff  was 
acquainted  with  the  supposed  usage,  or  that  the  .usage  related  to 
the  indorsement  of  particular  risks  upon  open  policies  as  well  as 
to  the  original  contract  of  insurance  ;  nor  can  we  know  that  the 
defendant  expected  to  prove  that  the  custom  was  not  only  general, 
but  universal  and  uniform.  Porter  v&  Hills,  114  Mass.,  106  ;  Scud- 
der  vs.  Bradbury,  106  Masa,  422 ;  Howard  vs.  Great  Western  Ins. 
Co.,  109  Masa,  384. 

The  defendants  asked  the  court  at  the  close  of  the  evidence  to 
rule  that,  upon  the  evidence,  the  plaintiff  could  not  maintain  this 
action,  which  the  court  refused  to  do.  In  support  of  this  request, 
the  defendant  has  argued  to  us  that,  under  the  provision  of  the  open 
poUcy  already  cited,  an  acceptance  of  the  risk  by  the  company,  and 
an  indorsement  of  it  on  the  pohcy,  are  made  conditions  precedent 
to  the  commencement  of  the  risk  ;  and  it  is  urged  that  the  language 
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used  is  widely  different  from  that  used  in  E.  Carver  Co.  vs.  Manfg. 
Ins.  Co.,  6  Gray,  214  ;  and  Kennebec  Co.  vs. 'Augusta  Co.,  ib.,  204 
But  we  tliink  there  can  be  no  doubt  that  an  oral  agreement  for  a 
present  insurance,  according  to  the  terms  of  a  written  and  existing 
open  policy,  which  insurance  is  to  continue  until  it  is  superseded  by 
the  entry  of  the  risk  upon  the  policy,  must  mean,  according  to  those 
terms,  so  far  as  they  are  applicable  to  such  an  pral  agreement ;  and 
if  such  policy  contains  a  provision  that  no  risk  shall  be  binding  until 
indorsed  thereon,  such  provision  is  annulled  by  the  latter  contract, 
or  is  not  included  in  it  The  oral  agreement  necessarily  implies 
that  such  condition  is  excepted  out  of  it,  and  is  not  a  part  of  it.  The 
circumstance  that  the  policy,  as  issued,  contains  such  a  condition 
precedent  does  not  preclude  the  company  horn,  orally  accepting  a 
new  risk,  subject  to  all  the  other  provisions  of  the  policy,  with  an 
agreement  to  put  it  in  writing  thereafter  by  indorsing  it  upon  the 
policy.  There  is  no  legal  difficulty  in  such  a  construction.  Parties 
to  an  existing  written  agreement  may,  by  a  new  contract,  not  in 
writing,  annul  it,  or  add  to  or  subtract  from  it,  or  vary  or  qualify  its 
terms,  and  thus  make  a  new  contract  which  is  to  be  proved  partly 
by  the  vmtten  agreement  and  partly  by  the  subsequent  verbal  terms 
engrafted  up  n  what  vnll  then  be  left  of  the  vmtten  agreement : 
1  Chitty  on  Contracts  (11th  Amer.  Ed.),  154, 155 ;  1  GreenL,  on 
Evidence,  §§  302,304.  Illustrations  of  the  application  of  this  rule, 
pertinent  to  the  present  case,  are  numerous:  Goodrich  va  Loveley, 
4  Gray,  383  ;  Kennebec  Co.  vs.  Augusta  Co.,  6  Gray,  204  ;  Commer- 
cial Ins.  Co.  vs.  Union  Ins.  Co.,  19  Howard,  318 ;  Eathbone  vs.  City 
Ins.  Co.,  31  Conn.,  194 ;  Ins.  Co.  vs.  Norton,  96  U.  S.,  234.  It  is  as 
if  the  insurance  company,  through  its  officers,  should  say  :  ''  We  vnll 
take  the  risk  now  and  put  it  upon  the  policy  ;"  and  the  case  does  not 
fall  within  the  principle  of  Batchelder  vs.  Queens  Ins.  Co.,  135  Ma6&, 
449,  and  other  similar  cases^  where  it  was  sought  to  prove  an  oral 
agreement  contradicting  the  writing  and  contemporaneous  with  it 

The  defendants  also  contend  that  there  was  no  sufficient  evidence 
of  Lord's  authority  to  make  a  contract  of  insurance  in  the  absence 
of  the  president ;  and  on  this  ground  except  to  the  admission  of  the 
evidence  of  the  alleged  contract  between  the  plaintiff  and  Lord. 
The  provision  of  the  by-laws  that  *'  in  case  of  the  absence,  inability, 
or  death  of  the  president,  poUcies  and  other  papers  shall  be  signed 
by  two  directors,"  relates  only  to  the  formal  execution  of  papers 
which  require  signing,  and  does  not  exclude  the  making  of  oral 
contracts  of  insurance  by  any  officer  who  may  have  authority  or  be 


Digitized  by  VjOOQ IC 


482  Report  of  Deciaionff.  [Jtme^ 

held  out  as  having  authority  to  make  such  contracts  :  Sanborn  tb. 
Firemen's  Ins.  Co.,  16* Gray,  454 ;  Commercial  In&  Go.  vs.  Union  In& 
Co.,  19  How.,  318,  321 ;  Ins,  Co.  vs.  Colt,  20  WalL,  566 ;  Eames  va 
Home  Ins.  Co.,  94  U.  S.,  627 ;  Walker  vs.  MetropoL,  Ins.  Co.,  56 
Maine,  371 ;  Davenport  vs.  Peoria  Ins.  Co.,  17  Iowa,  276.  In  the 
present  case,  the  plaintiff  testified  to  certain  conversations  with 
Lord,  the  secretary,  which  included  the  contract  relied  on.  He 
added  that  Mr.  Fuller  was  not  present  at  the  time,  and  that  his  talk 
was  with  Lord  alone  ;  that  a  few  days  before  he  had  told  Littlefield, 
the  clerk,  that  he  wanted  him  to  enter  up  $10,000  on  this  cargo,  to 
which  Littlefield  answered,  "all  right."  He  also  testified  to  an 
earlier  conversation  with  Fuller,  the  president,  in  which  the  latter 
said  that  defendant  would  take  the  cargoes  of  the  Bridgeport, 
Mr.  Fuller  himself  testified  that  Lord  was  secretary  and  chief  officer 
in  charge  after  himself,  the  vice-president  being  in  New  York  ;  that 
he,  Fuller,  sometimes  signed  policies  in  blank  and  left  them,  in  order 
that  Lord  might  make  the  contract  and  deUver  the  policy ;  that 
probably  Lord  had  received  applications  and  made  indorsements 
upon  policies  of  this  description  in  his  (Fuller's)  absence,  though  he 
did  not  remember  any  particular  case  ;  that  it  was  his  belief  that  it 
had  been  done  ;  that  he  presumed  people  had  been  in  and  had 
indorsements  when  he  was  away  ;  that  he  had  never  forbidden  the 
secretary  to  make  such  indorsement,  and,  so  far  as  he  knew,  nobody 
had  ever  forbidden  it,  though  he  had  known  of  it  all  through  the 
time  the  company  had  been  in  existence  ;  that  he  did  not  think  the 
business  of  the  company  stopped  when  he  was  gone  and  did  not 
intend  that  it  should ;  that  all  the  director  were  in  the  habit  of 
dropping  in  at  the  office,  but  didn't  pretend  to  have  much  to  do 
about  the  business  except  we  asked  their  advice  sometimes.  Mr. 
Lord  also  testified  that  while  the  office  was  open  for  business,  they 
intended  to  have  some  one  there  to  attend  to  business  ;  that  for  two 
or  three  years  he  had  been  in  the  habit  of  taking  risks  when  Mr. 
Fuller  was  away,  subject  to  his  approval  on  his  return  ;  that  in  such 
cases  he  completed  the  contract  with  the  insured  in  the  absence  of 
Mr.  Fuller,  and  could  not  name  an  instance  in  which  Mr.  Fuller  had 
revoked  or  changed  a  policy  issued  or  risk  te^en  by  him  ;  and  that 
this  practice  had  been  known  in  the  office  to  all  the  clerks.  From 
this  testimony  the  inference  might  properly  be  drawn  by  the  jury 
that  Lord  had  the  requisite  authority,  express  or  implied,  to  enter 
an  indorsement  upon  the  open  policy  and  to  make  a  binding  oral 
agreement  to  do  so,  and  meanwhile  to  carry  the  risk.    Belief  Ins. 
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Co.  vs.  Shaw,  94  U.  S.,  674,  679  ;  Smith  va  HuU  Glass  Co.,  8  C.  B., 
668  ;  11  ib.,  897,  927  ;  AUard  va  Brown,  15  C.  B.  N.  S.,  468. 

The  defendant  farther  contends  that,  even  supposing  Lord's 
authority  sufficient,  the  words  *which  the  plaintiff  puts  into  his 
mouth  do  not  necessarily  or  naturally  imply  an  intention  on  his  part 
to  waive  or  annul  the  condition  precedent  contained  in  the  policy. 
But  in  the  opinion  of  a  majority  of  the  court  the  jury  might  prop- 
erly be  left  to  say  what  the  conversation  meant,  in  view  of  all  the 
circumstances.  If  the  jury  gave  credit  to  the  plaintiff's  testimony 
we  cannot  say,  as  matter  of  law,  that  no  contract  was  proved. 

Finally,  it  is  urged  that,  by  the  plaintiff's  failure  to  bring  in  the 
invoices,  or  the  information  contained  therein,  to  the  defendants, 
within  a  reasonable  time  after  their  arrival,  the  contract  was  not 
completed  and  the  defendants  are  not  liable.  But  it  was  for  the 
jury  to  determine  whether  September  12th  was  a  reasonable  time, 
and  if  they  found  that  the  defendants  then  disclaimed  having  any 
contract  vnth  the  plaintiff  in  respect  to  this  cargo  there  was  no  occu* 
sion  for  him  to  bring  in  the  invoices  afterwards. 

Exceptions  overruled. 
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SUPREME  COURT  OF  OHIO. 


Error  to  the  District  Court  of  Holmes  County, 


NATIONAL  MUTUAL  AID  ASSOCIATION 

GONSER.* 

A  certificate  of  membership  issued  by  aii  association  orsanized  under  the  pro- 
visions of  the  Revised  Statutes,  section  3,630,  '*  for  tiie  purpose  of  mutual 
protection  and  relief  of  its  members,  and  for  the  payment  of  stipulated 
sums  of  money  to  the  families  or  heirs  of  the  deceased  members/'  wnich  bj 
its  terms  is  made  payable  to  the  assured  member,  '*or  any  person  desig- 
nated by  his  will,  or  his  heirs,  if  no  person  is  aesignated  nerein,  or  by 
will,"  within  ninety  days  after  proof  of  death  of  the  assured  member,  does 
not  authorize  such  menil)er,  hy  testamentary  appointment,  to  constitute  a 
person  a  beneficiary  of  such  insurance,  who  is  not  of  the  family  of  the  as- 
Hured,  or  may  not,  upon  his  death,  become  his  heir. 

A  bequest  by  an  assured  member  of  such  a  company,  of  the  proceeds  of  his 
certificate  of  membership  to  a  stranger  or  creditor,  does  not  constitute  such 
legatee  an  "  heir  '-  of  the  testator,  in  the  statutory'  sense  of  that  term. 

The  action  below  was  by  the  defendant  in  error,  Absalom  R 
Gonser,  against  the  plaintiff  in  error,  an  association  formed  for  the 
"  mutual  protection  and  relief  of  its  members,  and  for  the  payment 
of  stipulated  sums  of  money  to  the  families  and  heirs  of  the  de- 
ceased members,"  under  the  authority  of  the  legislation  embodied  in 
the  Revised  Statutes,  section  3.630,  and  having  its  principal  office  in 
the  city  of  Columbus,  Ohio. 

On  the  30th  day  of  July,  1879,  this  association  executed  and  de  - 
livered  to  one  William  Kebaugh,  a  resident  of  Holmes  County,  in 

*  DfvoisioD  rendofed.  February  24,  lo85. 
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this  State,  a  certificate  of  membersbip,  whereby  it  undertook,  upon 
sufficient  evidence  and  in  the  following  terms,  to  "  assure  the  life  of 
William  Kebaugh  in  the  amount  of  such  sum  as  will  equal  seventj- 
fiye  per  cent  of  the  amount  collected  of  the  assessments  made  for  the 
payment  thereof  but  not  to  exceed  $2,000.  And  the  said  associa- 
tion does  hereby  promise  and  agree  to  pay  the  amount  of  said  claim 
at  its  office  in  Columbus,  Ohio,  in  conformity  with  the  rules  and 
regulations  of  the  association,  to  William  Kebaugh,  or  any  person 
designated  by  his  will,  or  his  heirs,  if  no  person  is  designated  herein, 
or  by  will,  within  ninety  days  affcer  due  notice  and  proof  of  said 
party,  whose  life  is  hereby  assured." 

This  certificate  was  by  its  terms  assignable  hy  the  consent  of  the 
association  indorsed  thereon. 

Kebaugh  accepted  this  certificate  and  remained  a  member  of  the 
association  until  his  death. 

On  the  26th  day  of  December,  A.  D.  1879,  Kebaugh  duly  made 
and  pubhshed  his  last  wilL  On  the  16th  day  of  December,  1880, 
he  died.  On  the  27th  of  December,  1880,  his  will  was  duly  pro- 
bated in  and  by  the  Probate  Court  of  Holmes  County.  By  the  3d 
day  of  January,  1881,  full  proofe  of  the  death  of  the  assured  were 
duly  meAe  to  the  association. 

The  dispositive  parts  of  the  will  are  as  follows  : — 

''  Item  I.  I,  Wilhelm  Kebaugh,  of  Millersburg,  Holmes  County, 
Ohio,  being  of  sound  mind  and  memory,  do  make  and  publish  this 
my  last  will  and  testament,  hereby  revoking  all  other  wills  or  codi- 
cils made  by  me.  And  I  further  state  that  I  have  assigned  to  Absa- 
lom B.  Gonser,  of  said  county,  my  certificate  of  life  insurance  No. 
500,  in  the  National  Mutual  Aid  Association,  of  Columbus,  Ohio,  is- 
sued the  30th  day  of  July,  1879,  for  two  thousand  doUars,  upon  the 
valuable  consideration  that  the  said  Gonser  has  often  beMended  me 
with  kindness  and  kindly  offices,  without  which  it  would  have  often 
been  difficult  for  me  to  have  lived  in  comfort,  and  also  for  money  re- 
iseived  from  him  from  time  to  time,  during  the  last  ten  years,  aggre- 
gating the  sum  of  over  eight  hundred  dollars,  all  of  which  was  fully 
released  and  canceled  by  him  at  the  time  of  the  assignment  of  said 
certificate. 

"  And  now,  for  the  purpose  of  fully  complying  with  the  rules  and 
regulations  of  said  association  with  which  I  have  been  made  ac- 
quainted by  the  agent  thereof  and  of  the  requirements  of  said  certif- 
icate, and  for  the  purpose  of  placing  it  beyond  doubt  that  my  said 
friend  shall  have  tiie  full  benefit  of  said  certificate  and  the  proceeds 
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thereof,  when  payable,  according  to  its  termfi,  I  make  this  my 
last  will  and  testament  in  reference  only  thereto,  not  intending, 
however,  to  make  a  disposition  of  any  other  property  or  means- 
belonging  to  me,  and  if  I  should  at  any  time  hereafter  dispose  of 
my  other  property  and  means  by  will,  it  is  my  intention  the  same 
shall  not,  by  general,  descriptive  words  or  otherwise,  have  any  effect 
upon  the  bequest  herein  made. 

"  Item  n.  I  do  hereby  bequeath  to  Absalom  B.  Gonser,  of  Mil- 
lersburg,  Ohio,  who  has  long  been  my  friend,  all  my  right,  title,  and 
interest  in  and  to  certificate  ''  No.  600,"  in  the  National  Mutual  Aid 
Association  of  Columbus,  Ohio,  certificate  on  the  life  of  Wilhelm 
Eebaugh,  of  Millersburg,  Ohio,  in  favor  of  himself,  issued  the  30th 
day  of  July,  1879,  and  all  proceeds  which  may  hereafter  become 
due  by  the  terms  of  said  certificate,  the  appHcation  on  which  it  ia 
based  and  by  the  ruleis  and  regulations  of  said  association.  Said 
certificate  is  issued  for  the  i«um  not  exceeding  two  thousand  dollars, 
the  said  Absalom  B.  Gk>nser  is  to  have  the  full  benefit  of  said  insur- 
ance, and  I  hereby  designate  him,  to  whom  all  the  proceeds  thereof 
are  to  be  paid  thereunder  at  my  decease,  and  under  the  rules  of 
said  association,  and  said  association  relinquishing  all  and  every 
claim  thereto  by  the  execution  hereof  and  the  assignment  hereinbe- 
fore referred  to." 

Eebaugh  died  solvent,  requiring  no  part  of  the  proceeds  of  his 
certificate  to  pay  his  debts  or  costs  of  administering  his  estate.  At 
the  time  of  his  death  the  association  had  outstanding  and  in  force 
more  than  six  thousand  certificates  of  membership,  liable  to  be  as- 
sessed by  it  in  the  sum  of  $6,000,  for  the  payment  of  his  certificate* 
No  part  of  any  claim  under  this  certificate  has  been  paid. 

The  petition  of  Gonser  in  the  court  below  states  the  foregoing 
facts,  has  annexed  thereto  a  copy  of  the  will  of  Eebaugh  as  a  part 
of  it,  and  concluded  with  a  prayer  that  the  amount  due  him  on  the 
certificate  may  be  found,  the  liability  of  the  defendant  determined^ 
and  that  he  may  have  judgment  against  the  defendant  for  the  sum 
of  $2,000,  with  interest,  or  for  such  sum  as  may  be  found  due  him 
on  the  certificate,  with  interest.  The  facts  recited  in  the  will  are 
not  substantially  averred  in  the  body  of  the  petition. 

The  defendant  below  demurred  to  this  petition  for  alleged  insuffi- 
ciency of  the  facts  stated  therein.  This  demurrer  was  overruled, 
and  judgment  rendered  as  prayed  for  in  the  petition.  This  judg- 
ment was  affirmed  by  the  district  court  on  error,  to  reverse  which 
judgments  the  present  proceeding  is  prosecuted. 
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The  OTerroling  of  this  demurrer  and  rendering  judgment  upon 
the  petition  are  assigned  as  ground  of  rerersaL 

M.  A..  Dauohebtt,  for  Plaxniiff  in  Error, 

D.  S.  Uhl  and  Cbitchfield  Huston,  for  Defendant  in  Error. 

Owen,  J. 

Did  the  trial  court  err  in  overruling  the  demurrer  to  the  petition 
and  rendering  judgment  thereon  against  the  defendant  below  ? 

That  the  plaintiiF  in  error  had  no  power  to  issue  certificates  of 
membership  payable  upon  the  death  of  an  insured  member  to  a 
person  not  an  heir  or  of  the  family  of  a  deceased  member,  and  that 
such  a  certificate  is  void,  is  too  well  established  to  admit  of  con- 
troversy: State,  ex  rel.  Attorney-General,  vs.  Central  Ohio  Mu- 
tual Relief  Association,  29  Ohio  St.,  899 ;  State  vs.  More,  88 
Ohio  Si,  7;  State  vs.  Standard  Life  Association,  88  Ohio  Si, 
881  ;  State  vs.  People's  Mut.  Ben.  Association,  to  appear  in  42 
Ohio  Si 

By  the  terms  of  the  certificate  before  us,  the  death-claim  was 
made  payable  to  the  assured,  Wilhelm  Eebaugh,  *^  or  any  person 
designated  by  his  will,  or  his  heirs,  if  no  person  is  designated  herein, 
or  by  will." 

If  the  assured  may  designate  the  beneficiary  of  the  insurance  by 
testamentary  appointment  (a  question  whose  determination  is  not 
necessary  in  the  case  before  us),  it  is  very  clear  that  such  benefici- 
ary must  be  either  a  member  of  his  family  or  one  who  upon  his 
<leath  may  be  his  heir. 

There  is  no  averment  in  the  petition  that  Oonser  was  a  member 
of  the  family  of  the  assured  or  that  he  is  his  heir.  It  is  main- 
tained by  him,  however,  that  the  recitals  of  the  will  disclose  such 
relations  between  him  and  the  assured  as  entitle  him  to  be  regarded 
by  the  court  as  a  member  of  the  family  of  the  assured. 

This  calls  upon  us  to  accept  the  mere  recitals  of  the  wiU  as  a  sub- 
stitute for  substantive  averments  of  fact  in  the  petition,  and  would 
do  violence  to  the  rule  of  pleading  which  requires  the  facts  relied 
upon  by  a  party  to  be  stated  in  his  pleading,  either  by  direct 
averment  or  by  pertinent  reference.  Neither  is  done  in  the  case 
before  us. 

It  is  further  maintained  that  the  assured  constituted  Gonser  his 
lieir1:>y  testamentary  appointmeni 

If  this  view  is  tenable.,  it  is  in  the  power  of  each  insured  member 
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bj  will,  to  constitute  him  a  beneficiary  of  the  insurance  who  is  not 
permitted  by  the  company's  charter  to  share  in  its  benefits.  The 
terms  of  the  will  indicate  that  its  purpose  was  te  give  effect  to  a 
prior  assignment  of  the  policy  to  which  the  company  had  not  given 
its  assent.  This  court  has  already  held,  in  State  vs.  People's 
Mutual  Benefit  Association,  supra,  that  such  an  association  has  no 
power  to  issue  certificates,  payable  te  a  named  beneficiary,  "or 
assigns,"  as  this  would  authorize  the  creation  of  a  class  of  beneficia- 
ries neither  contemplated  nor  authorized  by  the  company's  charter. 

If  an  insured  member  may,  by  testementary  appointment,  consti- 
tute one  a  beneficiary,  who  is  neither  a  member  of  his  family,  nor ' 
may,  upon  his  death,  become  his  heir,  he  may  thereby  accomplish 
all  the  practical  effects  of  an  assignment  of  his  policy,  and  thus 
defeat  one  of  the  declared  objects  of  the  statute. 

But  if  we  were  at  liberty  te  regard  the  recitals  of  this  will  as 
equivalent  te  substantive  avermente  of  fact  in  the  petition,  we  could 
ascribe  to  Gonser  no  other  relation  than  that  of  a  creditor  of  the  tes- 
tator ;  and,  as  we  have  already  seen,  creditors  are  not  of  the  class 
who  may  create  beneficiaries  of  such  insurance. 

It  is  further  maintained  by  Gonser,  that  as  this  company  was 
organized,  among  other  objecte,  for  the  "mutual  protection  and 
relief  of  its  members,"  the  assured  member  had  the  right,  in  his 
lifetime,  and  for  his  own  "protection  and  relief,"  te  make  such  use 
or  disposition  of  the  policy,  either  by  hypothecation,  by  assignment, 
or  by  will,  as  would  best  yield  such  result  This  argument  involves 
the  presupposition  that  Wilheim  Eebaugh,  the  assured  member,  is 
the  party  for  whose  benefit  this  policy  was  issued.  It  is  in  no  sense 
an  endowment  policy.  True,  it  is  in  terms  made  payable  "to 
Wilheim  Eebaugh,  or  any  person  designated,"  etc,  but  it  is  ex- 
pressly made  payable  "within  ninety  days  after  due  notice  and 
proof  of  death."  It  is  dear  that  this  policy  contemplated  that  its 
benefits  were  destined  to  accrue  to  the  person  designated  by  the 
will  of  the  assured,  or  to  his  heirs  if  no  such  designation  were  made. 
It  follows,  that  to  entitle  himself  to  recover  upon  this  policy,  Gonser 
must  bring  himself  within  the  operation  of  the  second  declared  pur- 
pose of  the  statute,  to  wit :  "  for  the  payment  of  stipulated  sums  of 
money  to  the  families  or  heirs  of  the  deceased  members  of  such 
company."  Gonser's  petition  fails  to  bring  him  within  either  desig- 
nation. 

It  is  further  maintained,  in  support  of  the  petition,  that  the  com* 
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pany,  by  the  terms  of  its  policy,  authorized  Eebaugh  to  make  this 
will,  and  that  it  is  thereby  estopped  to  deny  its  liabihty. 

Assuming  that  it  was  within  the  power  of  the  company  to  issue  a 
certificate  in  this  form,  and  that  the  assured  member  was  vested 
with  the  power,  by  testamentary  appointment,  to  designate  the 
beneficiary,  this  power  ought,  by  every  consideration  of  public  pol- 
icy and  of  sound  construction,  to  have  been  so  exercised  as  to 
effectuate  and  not  defeat  the  object  of  the  company's  charter.  If 
the  language  of  the  certificate  be  capable  of  two  constructions,  one 
of  which  is  consistent  with  the  statute  and  the  other  at  war  with  it, 
it  is  our  plain  duty  so  to  construe  it  as  to  give  it  effect  according  to 
the  true  intent  and  purpose  of  the  law.  If,  then,  Kebaugh  was  by 
the  policy  vested  with  power  to  appoint  by  will  the  beneficiary  under 
it,  the  law  plainly  directed  him  to  select  such  beneficiary  from  his 
family  or  heirs,  and  Gonser,  being  but  a  stranger,  or  at  best  a 
creditor,  is  in  no  position  to  profit  by  Eebaugh's  perversion  or  abuse 
of  the  power  of  appointment  with  which  the  policy  invested  him. 

This  is  no  case  for  the  application  of  the  principle  of  estoppel 
This  court  has  held  that  a  contract  by  such  a  company  ''  to  pay  in 
case  of  a  member's  death,  '  to  himself  or  assigns,'  '  to  his  estate,' 
'to  his  executors  or  administrators,'  or  to  any  person,  whether  a 
relation  or  not,  who  is  not  of  his  family  or  heirs,  is  against  public 
policy,  and  void."  State  vs.  Standard  life  Association,  38  Ohio 
St,  382. 

The  moment  that  the  certificate  before  us  is  brought,  by  construc- 
tion, within  the  view  contended  for  by  Gonser,  that  moment  it  falls 
as  a  vain  and  void  thing,  and  considerations  of  graver  moment  than 
those  of  mere  private  right  or  contract  call  upon  us  to  leave  the 
parties  to  it  where  we  find  them. 

We  are  not  called  upon,  in  the  present  case,  to  determine  or  dis- 
cuss whether  any  or  what  claim  the  heirs  of  Kebaugh  may  have 
under  this  policy.  It  is  sufficient  for  the  disposition  of  the  caHe  that 
we  find  and  declare  that  Gonser  has  failed,  by  the  averments  of  his 
petition,  to  show  himself  entitled  to  recover  upon  it. 

The  court  of  common  pleas  erred  in  overruling  the  demurrer  to 
the  petition  and  entering  judgment  thereon,  and  the  district  court 
erred  in  affirming  such  judgment. 

Judgment  reversed. 
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SUPREME  COURT  OF  MICHIGAN. 


Error  to  Saginaw. 


TURNER 

vs. 

PHCENIX  INS.  CO.* 

The  general  agent  or  h'm  assistant  of  an  authorized  foreign  corporation,  acting 
under  their  general  authority ,  may  so  far  aid  and  abet  a  malicious  prose 
cution  in  behalf  of  the  company  as  to  make  the  latter  liable. 

The  acts  and  declarations  of  a  sub-agent  are  not  admissible  against  his  princi- 
pal until  bis  authority  has  been  shown. 

Where  witness  bad  testified  to  receiving  a  letter  from  the  a^ent  to  go  to  £. 
and  look  after  a  claim,  which  he  regarded  as  instructions,  it  was  not  error 
to  admit  a  question  in  relation  to  it,  which  would  rebut  an  inference  from 
the  original  testimony. 

Albert  Trask,  for  Plaintiff. 

WisNER  &  Draper,  for  Defendant  and  Appellant, 

Shebwood,  J. 
This  suit  was  brought  to  recover  damages  against  the  defendant 
for  malicious  prosecution.  The  plaintiff  had  been  acting  as  agent  of 
the  defendant  at  East  Saginaw,  and  in  that  capacity  had  collected 
some  premiums  which  he  refused  to  pay  over  when  it  was  demanded 
by  a  special  agent,  the  plaintiff  claiming  at  the  time  the  money  was 
not  due  when  demanded.  Thereupon,  the  plaintiff  was  complained 
of  by  a  local  agent  named  McClintock,  residing  at  East  Saginaw,  and 

*  Opinion  ftl«d,  NoTember  19,  1884.    From  N^rtkwttttm  Rej^rUr. 
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arrested  far  embezzlement  A  hearing  in  the  case  was  had  before  a 
magistrate,  and  the  plaintiff  was  discharged.  He  now  brings  his 
suit,  alleging  that  the  /irrest  was  authorized  by  defendant,  and  was 
unlawful,  malicious,  and  without  probable  cause.  The  defendant's 
plea  was  the  general  issue.  The  plaintiff  obtained  a  Terdict  at  the 
circuit  for  $3,070,  and  the  defendant  brings  error.  The  record  con- 
tains the  substance  of  all  the  evidence  given  upon  the  trial  Fifteen 
exceptions  were  taken  to  the  rulings  of  the  court  in  receiving  or  re- 
jecting the  testimony  offered,  one  to  the  refusal  of  the  court  to  give 
instructions  to  the  jury,  and  one  to  the  charge  as  given. 

The  evidence  disclosed  that  the  defendant  company  was  located  at 
Hartford,  Connecticut ;  that  H.  M.  Magill  was  the  general  agent  of 
the  defendant  in  Michigan,  and  for  the  Western  and  Southern 
States,  and  had  his  office  at  Cincinnati ;  that  he  had  the  general 
charge  of  all  the  agencies  and  business  of  the  company  in  Michigan 
in  1877  and  1878  ;  that  T.  F.  Spear  was  assistant  general  agent,  and 
also  resided  at  Cincinnati;  that  H.  H.  Heaford,  whose  residence  was 
at  Jackson,  was  a  special  agent  for  the  State  of  Michigan  ;  that  all 
agents  were  authorized  to  make  collections  and  remittances  for  the 
company,  and  any  agent  might  employ  an  attorney  when  specially 
authorized  so  to  do  by  the  general  agent  or  Mr.  Spear. 

It  further  appears  by  the  record  that  the  plaintiff  Turner  and 
said  McClintock  had  been  in  business  together  at  East  Saginaw,  and 
some  time  previous  to  the  prosecution  complained  of  their  business 
relations  had  been  dissolved,  McClintock  continuing  to  act  as  the 
local  agent  for  the  company  at  that  city. 

It  further  appears  that  there  still  remained  due  from  the  plaintiff 
to  the  company  on  the  eleventh  day  of  January,  1878,  a  balance  of 
about  $50,  and  judgment  was  obtained  a  short  time  thereafter 
against  the  plaintiff  and  McClintock  for  such  balance,  and  it  was 
because  of  the  non-payment  of  this  balance  when  demanded  that  the 
criminal  prosecution  complained  of  wad  instituted.  The  local  agent, 
McClintock,  made  the  complaint  upon  which  the  warrant  was  issued, 
and  the  case  was  prosecuted  at  his  request  in  behalf  of  the  people 
by  Michael  Brennan,  a  lawyer,  who  had  his  office  with  Wisner  & 
Draper,  and  who  had  formerly  been  their  law  student,  and  at  that 
time  occasionally  received  claims  from  their  office  to  collect.  The 
claim  against  the  plaintiff  had  been  sent  to  Wisner  &  Draper  for  col- 
lection by  the  company,  and  they  had  turned  it  over  to  Brennan  for 
that  purpose. 

It  further  appears  that  Brennan,  in  his  correspondence  with  the 
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plaintiff,  in  his  efforts  to  collect,  had  signed  the  name  of  Wisner  & 
Draper  to  his  letters,  in  which  a  criminal  prosecution  is  alluded  to, 
if  not  threatened. 

The  plaintiff  claims  that  the  defendant  authorized  the  criminal 
prosecution  against  him,  and  seeks  to  hold  it  responsible  for  the  acts 
of  its  local  agents  and  attorneys  at  Saginaw,  who,  he  insists,  advised 
and  took  part  in  the  criminal  prosecution;  and  further  claims  that 
if  the  defendant  did  not  authorize  commencement  of  the  prosecution, 
it  subsequently  ratified  what  the  local  agents  did,  and  the  defendant 
is  therefore  liable  for  the  alleged  illegal  act.  It  is  not  claimed  by 
the  plaintiff  that  xhe  criminal  prosecution  was  authorized,  aided,  or 
abetted,  or  even  ratified,  by  the  general  office  of  the  company,  but 
by  its  general  and  special  agents  at  Cincinnati,  and  by  Heaford,  its 
special  agent  in  this  State.  Magill,  Spear,  and  Heaford  all  testified 
in  the  case,  and  all  testified  the  prosecution  was  never  authorized  by 
them,  or  either  of  them,  but,  on  the  contrary,  they  were  all  opposed 
to  it,  and  that  neither  of  them  ever  sanctioned,  approved,  or  ratified 
any  act  of  the  local  agents  or  attorney,  if  any  had  been  done  for 
that  purpose,  and  that  none  of  their  local  agents  had  any  general  or 
special  authority  given  them  for  such  purpose. 

It  is  further  claimed  by  defendant  that  not  only  was  no  such  au- 
thority given  to  their  attorneys,  Messsrs.  Wisner  &  Draper,  by  the 
company,  but  that  said  attorneys  never  exercised  such  authority, 
and  neither  consented  to  nor  approved  of  the  prosecution  com- 
plained of.  After  the  testimony  in  the  case  was  closed,  the  circuit 
judge,  on  request  of  defendant's  counsel,  submitted  to  the  jury  five 
requests  for  specific  findings,  which  requests  and  findings  appear  in 
the  record  as  follows  :  "  (1)  Was  plaintiff  prosecuted  criminally  by 
any  agent  of  defendant?  Answer.  Yes.  (2)  If  you  say  yes  to 
above,  name  the  agent.  A.  Wisner  &  Draper,  Heaford,  and  MagilL 
(3)  If  you  say  yes  to  No.  1,  state  who,  if  any  one,  acting  for  defend- 
ant, authorized  or  directed  the  prosecution.  A.  Wisner  &  Draper, 
Heaford,  and  MagilL  (4)  Was  the  act  of  the  person  commencing  the 
prosecution  subsequently  adopted  or  ratified  by  defendant's  agents  ? 
A.  Yes.  (5)  If  you  say  yes  to  4th,  state  what  agent  so  ratified  or 
adopted  it     A.  Heaford  and  MagilL" 

It  will  be  noticed  that  the  jury  found  by  their  verdict  that  both 
Heaford  and  Magill  not  only  prosecuted  the  criminal  suit,  but  that 
the  acts  of  M^Glintock  and  Brei  n%n,  in  commencing  it,  were  sub- 
sequently adopted  and  ratified  by  them.  These  findings  present 
three  questions  for  our  consideration,  either  of  which,  decided  in  fa- 
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Yor  of  the  defendant,  will  render  a  new  trial  necessary:  First  Gould 
Magill  and  Heaford,  or  either  of  them,  bind  the  defendant  so  as  to 
make  it  liable  for  the  unlawful  criminal  prosecution  of  the  plaintiff 
under  the  general  authority  of  the  one  and  the  special  authority  of 
the  other  given  by  the  company  ?  Second.  Was  there  any  evidence 
in  the  case  tending  to  show  that  Magill  prosecuted,  or  authorized  or 
i^pproved  of  the  prosecution,  of  the  plaintiff  criminally  ?  Third. 
Was  any  part  of  the  evidence  tending  to  prove  these  facts  improp- 
erly admitted  by  the  circuit  judge  ? 

We  think  the  first  question  must  be  answered  in  the  affirmative. 
The  company  had  a  le^jfal  existence  in  this  State  and  was  author- 
ized to  do  business  therein.  It  could  only  act  through  officers  or 
agents.  It  had  no  general  office  here,  and  was  therefore  obliged,  in 
transacting  its  business,  to  act  through  agents.  There  is  no  ques- 
tion but  that  Magill  was  empowered  to  act  as  such  in  this  State. 
He  was  its  general  agent,  and,  unless  the  contrary  appears,  must  be 
held,  vidthin  the  territorial  limits  of  his  agency,  invested  vrith  all  the 
powers  necessary  or  proper  in  conducting  the  business  of  a  general 
officer  of  the  company.  Any  other  construction  would  be  attended 
with  great  inconvenience,  and  many  times  work  injustice  to  those^ 
with  whom  the  defendant  had  dealings.  It  would  be  intolerable  in- 
deed to  hold  that  the  defendant,  through  its  general  agents,  could  do 
an  extensive  and  lucrative  business  vrith  the  citizens  of  our  State,, 
within  its  borders,  and  still  not  be  amenable  to  its  laws  for  the 
wrongs  and  injuries  it  may  have  done  to  our  people  in  prosecuting 
such  businesa 

We  have  no  doubt  that  Magill  or  his  assistant.  Spear,  under  their 
general  authority,  might  so  far  aid  and  abet  a  malicious  prosecution 
in  behalf  of  the  company  as  to  make  the  defendant  liable  in  an  ac- 
tion by  the  injured  party  therefor.  Did  MagiU  do  so  in  this  case  ? 
The  answer  to  this  inquiry  brings  us  to  the  consideration  of  the  sec- 
ond question  presented.  We  have  examined  carefully  for  the  evi- 
dence that  he  or  Spear  knew  of  the  commencement  of  this  criminal 
suit,  or  of  the  intention  to  commence  it,  before  it  was  instituted,  or 
that  Magill  ever  aided,  abetted,  or  in  any  manner  approved  of  its 
prosecution  after  it  was  commenced,  and  have  been  unable  to  find 
it.  Neither  do  we  find  any  tending  to  show  such  facts,  but,  on  the 
contrary,  his  testimony  is  to  the  effect  that  the  criminal  proceedings 
were  commenced  without  his  privilege  or  consent,  and  the  prosecu- 
tion was  never  in  any  manner  approved  or  countenanced  by  him. 
We  think  the  finding  <»f  the  jury  upon  this  subject  must  be  held  er- 
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roneous,  and  that  the  record  fails  to  famish  any  eyidence  tending  to 
support  it. 

Implied  ratification  is  principally  relied  on  in  this  case.  Whether 
•or  not  ratification  can  be  implied  by  the  acts  of  tixe  agent  when  the 
act  complained  of  could  not  have  been  lawfully  done  by  the  princi- 
pal and  the  consequences  of  which  were  lef^ally  beyond  the  control 
of  both,  is  a  question  which  we  do  not  feel  called  upon  to  consider. 
With  propriety  we  might  dose  our  discussion  of  the  case  here  ;  but, 
inasmuch  as  a  new  trial  is  to  be  had,  we  deem  it  our  duty  to  con- 
sider a  few  exceptions  under  the  third  question  stated. 

The  first,  second,  and  third  assignments  of  error  relate  to  the  rul- 
ings of  the  court  upon  admitting  testimony  of  those  acting  as 
agents  of  defendant  before  establishing  their  authority  so  to  do. 
This  practice  is  frequently  indulged  in  at  the  circuit ;  and,  while  it 
relates  to  the  order  rather  than  to  the  competency  of  the  proofe,  and 
is  therefore  discretionary  with  the  trial  court,  the  practice  is  not  to 
be  encouraged,  and  should  not  be  allowed  unless  special  reasons  ex- 
ist therefor.  We  are  not,  however,  prepared  to  say  the  course  pur- 
sued in  this  case  upon  the  trial  was  improper.  It  was  proposed  by 
plaintiffs  counsel  to  show  the  authority  of  the  agent  by  circumstan- 
ces, and  as  well  by  the  actions  as  by  the  sayings  of  the  principal, 
.and  in  such  cases  the  discretion  of  the  circuit  judge  may  be  properly 
exercised  when  in  good  faith  it  shall  be  invoked :  Campbell  y& 
Sherman,  49  IVIich.,  634;  s.  c,  14  N.  W.  Rep.,  484. 

It  appears  from  the  testimony  that  the  criminal  proceedings  were 
commenced  under  the  immediate  advice  of  Brennan.  It  was  not 
<;laimed  that  Brennan  derived  his  authority  from  any  officer  or  gen- 
eral agent  of  the  company,  but  from  Wisner  &  Draper,  who  were 
the  company's  attorneys  in  the  civil  suit.  The  plaintiff  was  per- 
mitted to  show,  against  the  objection  of  defendant's  counsel,  what 
Brennan  said  and  did,  and  that  he  wrote  the  plaintiff  letters  in  the 
name  of  Wisner  &  Draper  before  making  any  proof  of  authority 
from  them.  This,  we  think,  wa&  carrying  the  discretion  too  far. 
As  we  have  said,  under  special  circumstances  the  acts  of  the  agent, 
and  his  sayings  and  doings,  may  be  shown  before  the  particular 
agency  sought  to  be  established  is  proved.  But  it  is  going  beyond 
the  reason  for  or  necessity  of  the  rule  to  extend  it  to  sub-agents. 

The  testimony  of  Brennan  and  the  letter  marked  7,  written  by 
him,  should  not  have  been  admitted  until  his  authority  had  been 
shown.  The  objection  of  defendant's  counsel  was  well  taken.  The 
coiu-t  permitted  two  letters,  written  to  Magill  by  Heaford,  to  be  read 
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in  evidence,  against  the  objection  of  defendant's  counsel, — ^to  the  first 
that  it  was  irrelevant  and  immaterial ;  to  the  second  that  it  was- 
written  after  the  criminal  prosecution  had  terminated, — and  the 
court,  in  connection  with  its  ruling  upon  the  objection,  stated:  ^'I 
think  it  is  competent  This  man  [meaning  Heaford]  is  a  part  of  the 
insurance  company."  This  was  dearly  error.  The  court  stated,  as 
a  fact,  more,  even,  than  the  plaintiff  asked  the  jury  to  find. 

The  plaintiff  only  asked  the  jury  to  find  that  Heaford  was  an 
agent,  but  the  court  relieved  them  entirely  upon  ^bat  point  by  say- 
ing he  was  a  part  of  the  company  itself.  This  could  not  have  failed 
to  give  the  jury  wrong  impressions  of  what  was  necessary  to  be 
shown  in  order  to  make  Heaford's  statements  competent  evidence  in 
the  case.  It  was,  substantially,  saying  to  the  jury,  whatever  Heaford 
said  or  did  was  authorized. 

One  of  the  letters  above  aUuded  to  was  put  in  evidence  on  the  di- 
rect examination  of  a  witness  for  the  plaintiff  as  tending  to  show  rat- 
ification by  Magill  of  the  act  complained  of,  and  upon  the  cross- 
examination  the  defendant  sought  to  put  before  the  jury  a  reply  to 
the  letter  by  Magill,  in  which  he  clearly  states  that  the  defendant 
disclaimed  all  connection  whatever  with  the  criminal  proceedings, 
and  further  says  the  suit  was  without  the  defendant's  instruction 
or  consent.  The  letter  put  in  evidence  by  the  plaintiff  was  written 
the  twelfth  of  March,  and  the  reply  thereto  the  13th.  The  court  re- 
fused to  let  the  reply  go  to  the  jury.  This  was  error.  If  the  first 
was  admissible,  certainly  common  fairness  required  that  the  other 
should  have  been  received.  The  latter  rebutted  the  inferences 
sought  to  be  drawn  from  the  first 

No  error  was  committed  by  the  court  in  refusing  to  submit  to  the 
jury  the  special  request  to  find,  contained  in  the  fifteenth  assign- 
ment of  error.  The  request  does  not  call  for  a  finding  of  any  par- 
ticular fact,  but,  presuming  the  jury  wiU  do  so,  asks  them  to  make  a 
report  to  the  court  of  the  testimony  upon  which  they  reached  their 
conclusions.    Such  a  request  is  improper  under  the  statute. 

On  the  direct  examination  of  Mr.  Heaford  by  plaintiff,  the  witness 
testified  he  received  a  letter  and  telegram  from  Magill  to  go  to  East 
Sagina^v  and  look  after  defendant's  claim,  which  he  regarded  as  in- 
structions. On  cross-examination,  counsel  for  defendant  asked  the 
following  question :  "  Did  that  telegram  direct  you  to  come  to  East 
Saginaw  and  be  a  witness  in  the  criminal  case  against  Mr.  Turner  ?" 
This  was  objected  to  as  leading,  and  the  objection  sustained.    This 
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was  error.    The  question  was  within  the  rule  of  cross-examination, 
and  the  witness  should  have  been  allowed  to  answer. 

It  is  unnecessary  to  consider  the  exceptions  further.  The  charge 
having  been  based  upon  testimony  improperly  received,  could  hardly 
fail  to  be  erroneous  The  judgment  must  be  reversed,  and  a  new 
trial  granted. 

The  other  justices  concurred. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  the  Court  of  Common  Pleas  of  Warren   Go. 

GRANDIN 
vs, 
ROCHESTER  GERMAN  INS.  CO.* 

Plaiutifi'  bad  an  insarance  in  the  defendants'  company  for  $2,500  '^  on  petro- 
leum, his  own  or  held  by  bim  in  trnst  for  otbors,  or  sold  but  not  delivered, 
while  in  cu!ito4ly  of  the  Tidiont«  and  Titusville  Pipe  Line,  Limited.*'  Tbis 
was  written  in  the  policy.  Among  the  nnmerons  clausea  of  forfeiture  in  tbe 
printed  portion  of  the  policy  was  the  following,  ^*  or  if  the  assured  is  not 
the  sole,  absolute,  and  unconditional  owner  of  tbe  property  insured/'  etc. 
Tbere  were  other  printed  conditions  wbicb  had  no  application  to  the  insur- 
ance of  oil  in  a  pipe  line.  Held,  Tbat  the  plaintiff  was  entitled  to  recover 
from  tbe  companv,  not  only  for  the  loss  of  tbe  oil  wbicb  belonged  exclu- 
sively to  himself,  but  also  for  bis  oil  wbicb  be  owned  in  common  witb 
others. 

D.  I.  Ball  and  C.  C.  Thompson,  Esq.,  for  Plaintiff  in  error. 
Chables  H.  Notes,  Esg.,  for  Defendant  in  error, 

Paxson,  J. 
This  case  is  not  free  from  difficulty.  The  suit  was  brought  in  the 
court  below  upon  a  policy  of  insurance  issued  by  the  defendant  com- 
pany to  the  plaintiff  to  recover  for  a  loss  by  fire  upon  petroleum 
burned  in  the  Tidioute  and  Titusville  Pipe  Line,  at  the  city  of 
Titusville,  in  June,  1880.  The  insurance  was  for  "$2,500  on  petro- 
leum, his  own  or  held  by  him  in  trust  for  others,  or  sold  but  not 
delivered,  while  in  custody  of  the  Tidioute  and  Titusville  Pipe  Line, 
Limited."  And  among  the  numerous  clauses  of  forfeiture  enu- 
merated in  the  printed  portion  of  the  poUcy  is  the  following  :  "  Or 

*  Declslou  rend«red,  Jnne  11,  188i.    From  I^al  InteUigencer. 
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if  the  assured  is  not  the  sole,  absolute  and  unconditional  owner  of 
the  property  insured,'*  etc.  The  plaintiff  sought  to  recover  for  :  1. 
Certain  oil  in  which  he  had  no  I'n'.erest,  but  which  the  owners  had 
requested  him  in  writing  to  insure  ;  2.  Oil  of  which  he  was  the 
undisputed  and  sole  owner  ;  and  3.  A  large  amount  of  oil  in  which 
he  had  an  undivided  interest  as  tenant  in  common.  Upon  the  case 
stated  the  court  below  entered  a  judgment  for  the  plaintiff  for  only 
the  oil  secondly  above  mentioned. 

That  there  could  be  no  recovery  for  the  first  class  of  oil  is  clear. 
The  plaintiff  had  no  insurable  interest ;  he  was  not  a  consignor,  and 
had  no  possession  or  control  of  the  oil,  and  the  policy  was  not  on 
^*  account  of  whom  it  may  concern  ;"  nor  did  it  contain  any  clause 
or  expression  that  would  make  the  company  liable  without  reference 
to  the  ownership.  The  difficulty  in  the  case  arises  upon  the  third 
class,  and  is  iliainly  owing  to  the  fact  that  in  making  this  insurance 
a  form  of  policy  hf  s  been  used  evidently  intended  for  another  and 
very  different  pxurpose.  It  contains  conditions  and  stipulaticna 
which  have  no  application  to  the  insurance  of  oil  in  a  pipe  line.  As 
an  illustration,  among  the  conditions  which  render  the  policy  void 
are  the  following  :  *'  If  the  premises  insured  shall  become  vacant  by 
the  removal  of  the  owner  or  occupant,  and  so  remain  for  a  period  of 
more  than  thirty  days  without  notice  to  the  company  and  cons'*!  t 
indorsed  hereon,"  or  '*if  petroleum  fluid  or  crude  earth  or  coal 
Qi2g  «  3^  3^  are  kept  or  used  on  the  premises,  except  that  kerosene 
oil  may  be  used  for  lights  in  dwellings,"  or  "  if  burning-fluid  or 
refined  earth  or  coal  oils  are  kept  for  sale,  stored,  or  used  on  the 
premises,  in  quantities  exceeding  one  barrel  at  any  time,  without 
written  consent,  *  *  this  policy  shall  be  void." 

We  have  h«re  a  number  of  conditions  which  as  appUed  to  this 
particular  contract  of  insurance,  are  meaningless.  It  would  be 
absurd  to  attempt  to  give  them  any  force  or  effect.  The  insurance 
itself  is  of  a  peculiar  character  ;  the  form  of  policy  is  one  in  general 
use  in  ordinary  contracts  of  insurance  upon  ordinary  property ; 
many  of  its  conditions  are  admittedly  inapplicable  to  this  kind  of 
insurance.  Under  such  circumsfances,  when  it  is  attempted  to 
defeat  a  recovery  upon  the  ground  that,  under  one  of  its  conditions, 
the  policy  is  void,  we  are  driven  to  an  examination  of  the  character 
of  the  condition,  and  the  reason  upon  which  it  id  founded,  in  order 
to  ascertain  whether  it  could  have  been  in  the  contemplation  of  the 
parties  when  the  contract  of  insurance  was  made.  The  necessity  for 
this  arises  from  the  act  of  the  defendant  company  is  issuing  a  policy 
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not  adapted  to  the  subject-matter  of  insurance,  and  containing  so 
many  incongruous  conditions 

The  defendant  company  alleges  that  the  plaintiff  was  not  "the 
sole,  absolute,  and  unconditional  owner"  of  the  third  class  of  oils, 
and,  as  a  legal  deduction  from  this  fact,  claims  that  the  plaintiff  is 
not  entitled  to  recover  to  the  extent  of  his  interest 

If  the  insurance  were  upon  a  horse,  a  house,  or  a  stock  of  mer- 
chandise, there  wotdd  be  great  force  in  this  position.  But  does  the 
condition  apply  to  the  insurance  of  oil  in  a  pipe  line  ? 

In  considering  this  question,  we  must  take  a  reasonable  view  of 
the  contract.  It  was  evidently  one  of  indemnity.  It  was  for  this 
the  plaintiff  contracts,  and  we  would  not  do  the  company  the  injus- 
tice even  to  suggest  that  it  had  not  the  same  end  in  view.  The 
plaintiff  paid  $250  for  his  indemnity  ;  under  the  ruling  of  the  court, 
only  297  barrels  of  his  oil  was  covered  by  his  policy,  worth  but  little 
more  than  the  premium  which  he  paid,  and  the  amoimt  for  which 
judgment  was  entered  was  $25.53.  This  is  not  indemnity  ;  yet  if  it 
was  what  the  parties  contracted  for  no  one  has  any  cause  of  com- 
plaint, even  if  the  condition  in  question  applies  to  this  policy  ;  if  it 
was  in  the  contemplation  of  the  parties  when  the  contract  of  insur- 
ance was  made,  and  was  intended  to  apply  thereto,  the  judgment 
must  stand.  Assuming  then,  that  this  was  a  contract  indemnity,  and 
was  so  intended  by  the  parties,  we  find  that  the  plaintiff  is  insured 
on  petroleum,  "  his  own,  or  held  by  him  in  trust  for  others,  or  sold, 
but  not  delivered."  This  clause  of  the  policy  is  in  writing,  and  nnist 
be  taken  to  be  what  the  parties  intended  ;  the  condition  is  in  the 
printed  portion.  The  settled  rule  is  that  when  the  written  and 
printed  portion  are  repugnant  to  each  other,  the  printed  form  must 
yield  to  tl^e  deliberate  written  expression  :  Hari)er  vs.  Insurance 
Co.,  22  N.  T.,  443.  So  far,  therefore,  as  this  printed  condition  is 
applicable  at  all,  and  conflicts  with  the  written  portion  of  the  con- 
tract, it  must  give  way  to  the  latter. 

But  is  the  condition  applicable  to  this  insurance  ? 

There  are  a  number  of  cases  in  which  the  courts  have  refused  to 
enforce  a  condition  of  forfeiture  because  the  case  did  not  come 
within  the  reason  of  the  condition.  A  familiar  instance  may  be 
given  in  the  condition  to  be  found  in  most  insurance  policies  that 
the  policy  should  ceaae  at  and  from  the  time  the  property  insured 
shall  be  levied  on  or  taken  into  possession  or  custody  under  any 
proceeding  at  law  or  in  equity.  It  has  been  repeatedly  held  that 
this  condition  was  not  broken  by  a  levy  upon  the  property  insured. 
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unless  the  same  was  taken  into  the  actual  possession  of  the  sheriff  or 
other  officer  :  Insurance  Co.  vs.  Berger,  6  Wright,  285  ;  nor  where 
the  property  insured  was  levied  upon  under  an  execution  againat  a 
stranger  :  Insurance  Co.  vs.  Mills,  8  Wright,  241.  It  was  held  by 
this  court,  in  Insurance  Co.  vs.  Berger,  supra,  that  a  mere  levy  with- 
out actual  seizure,  while  good  as  a  levy,  was  not  within  the  meaning 
and  reason  of  the  condition.  It  was  said  by  Mr.  Justice  Strong : 
''  The  eleventh  condition  (execution  clause)  must  have  been  attached 
to  the  policy  for  at  least  some  supposed  substantial  reason.  Its  .pur- 
pose, doubtless,  was  to  secure  the  company  against  any  other  hazard 
than  that  which  they  first  assumed.  To  them  it  was  important  that 
while  the  risk  continued  the  goods  should  not  be  taken  out  of  the 
possession  of  the  assured." 

It  wiU  thus  be  seen  that  where  the  reason  of  a  condition  does  not 
apply  this  court  has  refused  to  apply  it.  Other  instances  of  the 
same  kind  might  be  cited  were  it  necessary.  We  are  not  to  suppose 
that  conditions  involving  forfeitures  are  introduced  into  policies  by 
insurance  companies  which  are  purely  arbitrary  and  without  reason, 
merely  as  a  trap  to  the  assured,  or  as  a  means  of  escape  for  the  com- 
pany in  case  of  loss.  When,  therefore,  a  general  condition  has  no 
applicati(»n  to  a  particular  policy,  when  the  reason  which  alone  gives 
it  force  is  out  of  the  case,  the  condition  itself  drops  out  with  it 

The  condition  in  question  refers  to  the  title  or  ownership ;  indi- 
rectly, it  bears  upon  the  custody.  Where  a  house  or  a  stock  of 
goods  is  insured,  it  may  be  very  important  to  the  risk  for  the  com- 
pany to  know  whether  the  insured  is  sole  or  only  part  owner,  because 
the  ownership  of  personal  property  at  least  draws  to  it  the  custody 
and  possession  thereof  as  an  incident.  The  possession  is  usually  an 
actual  possession  ;  an  insurance  company  might  be  very  well  satis- 
fied to  insure  a  stock  of  merchandise  owned  by  A,  and  in  his  actual 
possession,  while  tliey  might  object  to  insure  a  stock  in  which  B 
was  jointly  interested  with  A,  for  the  reason  that  while  they  knew 
A  to  be  an  honest  man,  they  might  know  equally  well  that  B  was  a 
rogue  ;  no  such  reason  applies  in  this  case.  The  subject- matter  of 
this  insurance  was  petroleum ;  it  was  not  in  the  possession  of 
plaintiff  nor  of  his  pther  tenants  in  common  ;  on  the  contrary,  it  was 
in  the  tanks  and  pipes  of  the  Tidioute  and  TitusviUe  Pipe  Line 
Company.  Here  comes  in  one  of  the  peculiarities  of  the  insurance. 
It  could  not  be  said  to  be  upon  any  particular  oil.  The  plaintiff's 
oil  was  mixed  with  the  oil  of  other  persons.  His  certificates  entitled 
him  to  draw  out  so  many  barrels  of  oil ;  not  the  specific  oil  he  put 
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in,  but  an  equal  quantity  of  other  oil  of  like  value.  As  was  said  in 
Hutchinson  vs.  Commonwealth,  1  Norris,  472  :  ''Each  barrel  of  oil 
in  the  pipes  is  the  precise  counterpart  of  every  other  barrel  oil  con- 
tained therein."  It  is  true  this  is  not  set  out  in  the  case  stated,  but 
it  does  show  that  the  oil  was  in  the  pipe  line  ;  and  the  manner  of 
conducting  business  by  the  pipe  hues  in  this  respect  is  too  public 
and  notorious  for  us  to  shut  out  our  eyes  and  pretend  not  to  see  it. 
The  whole  matter  has  been  before  us  judicially  again  and  again, 
and  we  know  that  individual  oil  is  mixed  with  other  oil  in  the  pipe 
lines  as  well  as  we  know  that  water  will  run  down  hill. 

While  the  plaintiff  was  not  the  owner  of  any  particular  barrels  of 
oil,  yet  he  had  the  right  to  draw  out  of  the  pipe  lines  a  certain  num- 
ber of  barrels  of  oil  He  had  such  an  ownership  as  was  decided  in 
Hutchinson  vs.  Commonwealth,  supra,  to  be  the  subject  of  embezzle- 
ment. It  was  certainly  the  subject  of  insurance,  yet  here  again  the 
insurance  was  peculiar.  For  losses  of  oil  in  the  pipe  lines  there 
appears  to  have  been  a  liability  of  assessment  upon  the  remaining 
oil  in  the  pipes,  and  it  was  to  protect  against  this  liability  that  this 
policy  was  taken  out  To  the  extent  that  the  plaintiff  held  oil  in  the 
pipe  lines  in  common  with  others,  he  was  the  owner  of  such  oil  to 
the  amount  of  his  interest.  Thus,  if  he  owned  15,000  baiTels  in 
con;imon  with  B  and  C,  he  would  be  owner  of  5,000  barrels,  and,  as 
such,  entitled  to  draw  it  out.  I  do  not  speak  of  the  form  by  which 
this  would  be  accomplished.  I  refer  to  the  right  to  the  oil,  to  the 
fact  of  ownership,  and  the  right  to  appropriate  it  to  his  own  uss. 
To  this  extent  he  would  be  sole  owner  of  his  shaie  of  the  oil ;  the 
fact  that  it  is  undivided  makes  no  difference  ;  all  the  oil  in  the 
pipe  lines  was  undivided  ;  it  was  mixed  with  the  oil  of  others,  just  as 
his  share  was  mixed  with  that  of  his  co-tenants.  He  was  therefore 
the  sole  owner  of  certain  undivided  oil,  and  the  condition  of  the 
policy,  even  if  applicable,  cannot  fairly  be  held  to  bar  his  recovery. 
There  is  nothing  in  the  pohcy  which  avoids  it,  because  the  proi)erty 
insured  consists  of  undivided  interests,  which  means  merely  undi- 
vided oil 

We  have  a  right  to  assume  that  the  parties  contracted  with  reft  r 
ence  to  the  peculiar  nature  and  situation  of  the  subject-matter 
insured.  It  is  not  reasonable  to  suppose  the  plaintiff  was  contract- 
ing for  the  insurance  of  only  a  few  hundred  barrels  of  oil  when  he 
had  many  thousands  of  barrels  in  the  pipe  lines  of  which  he  was 
undoubted  owner.  He  contracted  for  indemnity,  and  when  the 
defendant  company  received  his  money  it  is  only  a  fair  construction 
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of  the  contract  to  hold  that  the  company  intended  and  agreed  to  in- 
demnify him  to  the  extent  of  his  oil  in  the  pipe  lines.  This  reasonable 
view  is  not  to  be  defeated  by  setting  up  one  of  many  conditions  in 
the  policy,  which  was  probably  inserted  as  applying  to  other  subjects 
of  insurance,  and  the  reason  and  object  of  which  do  not  appear  to 
apply  to  this  particular  contract.  Whatever  doubt  there  may  be  in 
regard  to  this  condition  must  be  resolved  in  favor  of  the  assured. 
If  there  is  any  obscurity  in  the  meaning  of  the  policy  it  is  the  fault 
of  the  company  in  not  giving  it  clearer  expression  ;  and,  as  between 
the  parties,  it  must  be  construed  most  strongly  against  the  insurer. 

Assuming  that  the  condition  referred  to  was  at  least  intended  for  a 
reasonable  purpose,  of  what  possible  importance  was  it  to  the 
defendant  company  that  other  parties  were  interested  with  the 
plaintiff  in  certain  of  the  oil  ?  He  was  not  in  actual  possession  ;  his 
co-tenants  were  not  in  possession  ;  by  no  act  of  his  or  theirs  could 
the  risk  be  increased,  whether  such  act  was  the  result  of  fraud  or 
mere  negligence.  The  oil  was  in  the  pipe  lines ;  it  was  in  the 
custody  of  other  parties,  whose  care  of  it  would  not  be  affected  by 
anything  the  owners  might  do  or  leave  undone.  The  case  differs 
essentially  from  the  ordinary  one  of  insurance  upon  property  which 
is  the  name  and  possession  of  the  insured,  and  the  risk  of  which 
may  be  increased  or  diminished  because  of  such  possession. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  recover  for  the 
oil  which  he  owned  as  tenant  in  common  with  others. 

The  judgment  is  reversed,  and  judgement  is  now  entered  here 
for  the  plaintiff,  upon  the  case  stated,  for  $2,500,  with  interest  from 
October  17th,  1880,  and  costa 
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COURT  OF    APPEALS  OF  NEW  YORK. 


ISAAC   I.  COLE,  Assignee  etc., 

GERMANIA  FIRE  INS.  CO.* 

A  wooden  drying-honse,  one-story  high,  heated  by  steam  from  the  boiler  in  the 
main  building,  was  erected  seven  feet  distant  from  a  brick  planing-mill 
insured . 

Heldj  That  the  drying-house  was  a  self-evident  increase  of  risk,  and  a  contrary 
finding  by  a  jury  could  not  stand. 

Held,  That  the  erection  of  the  drying-house  by  the  mortgagor  insured,  would 
not  invalidate  the  original  policy  as  to  the  mortgagee  under  a  mortgage 
clause  stipulating  that  his  interest  should  not  be  invalidated  by  any  act  or 
neglect  ot  the  mortgagor. 

The  fire  occuiTed  after  the  expiration  of  the  policy,  but  it  was  claimed  to  have 
been  renewed  by  oral  agreement.  The  policy  provided  that  it  might  be 
renewed  by  payment  of  premium,  but  any  failure  to  notify  the  company  of 
increase  of  hazard  at  the  time  of  renewal,  should  render  it  void  ;  also  that 
the  mortgagee  shall  notify  of  any  increase  of  hazard  within  his  knowledge, 
and  if  not  permitted,  shall  pay  the  increased  ratea  The  broker  acting  for 
the  mortgagee  knew  of  the  increased  hazard  at  the  time  of  renewal. 

Htldy  That  the  knowledge  of  the  broker  is  imputable  to  his  principal,  the  mort- 
gagee, and  failure  to  make  known  the  increase  defeated  the  claims  of  the 
Tatter  under  the  policy. 

The  evidence  of  the  broker,  purporting  to  give  the  whole  conversation  in  which 
the  alleged  oral  renewal  was  made,  contained  no  reference  to  an  increase 
of  risk.  The  plaintiff  in  the  trial  below  acquiesced  in  the  assumption  ol 
the  court  that  no  disclosure  had  been  made. 

Held,  That  the  assumption  cannot  be  disputed  on  review. 

Andrews,  J. 
The  original  policy,  dated  January  14, 1881,  insured  the  firm  of 
C.  F.  Dielmann  &  Co.  against  loss  or  damage  by  fire  '*  on  their 
brick  building  occupied  for  planing   and  wood -working  purposes, 

*  Decision  reudered,  April  14,  18t<5 
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situated  Nos.  547  to  555  West  Twenty-first  Street,"  in  the  city  of 
New  York,  for  one  year  from  January  19, 1881,  in  the  sum  of  $1,000, 
*'loss,  if  any,  payable  to  W.  C  Herrick,  mortgagee,"  and  contained 
a  special  clause  known  as  the  "  mortgage  clause."  Among  the  con- 
ditions in  the  policy  was  one  making  it  void  in  case  of  "  increase  of 
hazard  "  by  the  erection  of  neighboring  buildings.  During  the  life 
of  the  original  policy,  as  was  assumed  on  the  trial,  and  (as  the  evi- 
dence we  think  clearly  established),  Dielmann  &  Co.  erected  on  the 
premises,  at  a  distance  of  six  or  seven  feet  from  the  main  building,  a 
drying-house  constructed  of  wood,  one-story  high,  intended  for  the 
drying  of  lumber,  and  in  which  they  placed  a  large  amount  of  lum- 
ber, using  therein  steam  introduced  by  pipes  connecting  with  a 
boiler  in  the  main  building. 

Mr.  Hamlin,  an  insurance  broker,  who  acted  as  agent  for  Diel- 
mann &  Co.,  and  also  for  Herrick,  the  mortgagee,  in  procuring  the 
original  pohcy  and  in  making  the  alleged  renewal  agreement,  testi- 
fied that  ''  a  frame  building  is  more  hazai*dous  than  a  brick  building ; 
the  close  proximity  of  a  frame  building  to  a  brick  building,  ordi- 
narily increase  tLe  hazard  of  a  brick  building."  Upon  this  testi- 
mony, which  was  undisputed,  and  the  uncontroverted  facts  as  to  the 
consti'uction,  location,  and  use  of  the  drying-house,  the  court  was 
fully  justified  in  assuming  that  there  had  been  an  increase  of  hazard. 
It  is  self-evident,  and  a  contrary  finding  by  a  jury  could  not  stand. 

It  follows  that  if  the  fire  had  occurred  during  the  running  of  the 
original  policy,  Dielmann  &  Co.  could  not  have  maintained  an 
action.  The  increase  of  hazard  would  have  been  a  conclusive 
answer  to  their  suit  on  the  policy.  But  Herrick,  the  mortgagee, 
wotdd  have  stood  in  a  different  position.  By  the  express  terms  of 
the  mortgage  clause,  his  interest  in  the  pohcy  would  not  be  invali- 
dated by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the 
propeiiy  :  Hastings  vs.  Westchester  Fire  Ins.  Co.,  73  N.  T.,  141. 

The  fire  occurred  February  11,  1882,  after  the  expiration  of  the 
original  policy,  and  the  plaintiff,  who  stands  in  the  right  of  Herrick, 
the  mortga;^ee,  rests  his  action  upon  the  claim  that  the  policy  was 
renewed  and  continued  for  the  period  of  a  year  from  January  19, 
1882,  by  a  valid,  oral  agreement,  made  at  that  date  between  Her- 
rick's  agent,  Hamlin,  and  the  defendant.  It  was  not  denied  on  the 
trial  that  there  was  an  oral  negotiation  between  Hamlin  and  the 
defendant  to  continue  the  pohcy,  but  the  latter  insisted  that  it  did 
not  result  in  a  final  and  definite  agreement,  also  that  the  premium 
on  the  renewal  was  not  paid,  payment  of  which  by  the  clause  pro- 
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yiding  for  a  renewal,  is  made  a  condition  precedent  to  any  liability 
for  an  extended  term:  It  is  unnecessary  to  pass  upon  thase  ques- 
tions, as  we  have  reached  the  conclusion  that  the  complaint  was 
properly  dismissed  on  the  ground  that  Hamlin  did  not,  when  the 
alleged  renewal  agreement  was  made,  disclose  to  the  company  the 
fact  that  the  drying-house  had  been  erected  on  the  premises. 

The  renewal  clause  in  the  original  pohcy  contains  this  provision  : 
"  this  insurance  may  be  renewed  by  the  payment  of  premium  for 
extended  term,  duly  receipted  for,  but  in  case  there  shall  have  been 
any  increase  of  hazard,  it  must  be  made  known  to  the  company  by  the 
assured  at  the  time  of  renewal,  otherwise  this  policy  shall  be  void." 
The  mortgage  clause  also  provides  that  the  mortgagee  shall  notify  the 
company  of  any  increase  of  hazard  which  shall  come  to  his  knowledge, 
and  if  not  permitted  by  the  policy,  shall  pay  therefor  according  ta 
the  established  rates.  The  increase  of  hazard  by  the  erection  of  the 
dtying-house  was  known  to  the  broker  when  the  alleged  renewal 
agreement  was  made.  This  was  conclusively  estabUshed  by  his 
testimony.  Upon  the  well-settled  doctrine  of  agency,  his  knowledge 
is  imputable  to  his  principal,  and  Herrick,  the  mortgagee,  was  af- 
fected with  notice  of  the  fact  known  to  his  agent,  and  a  failure  by 
the  agent  to  disclose  to  the  underwriter  the  increase  of  hazard,  put 
ihe  principal  in  the  same  position  as  if  with  actual  knowledge  of  the 
increase  of  hazard  he  had  personally  applied  for  the  renewal  and 
omitted  to  inform  the  defendant :  Dupee  vs.  Norwood,  10  Jur.  N.  S., 
851  ;  Story  on  Ag.  ^9th  ed.),  sees.  129,  140.  The  increase  of  hazard 
by  an  erection  made  subsequent  to  the  issuing  of  the  original  pol- 
icy and  prior  to  the  renewal,  was  a  fact  material  to  the  risk,  and  its 
disclosure  by  Herrick,  the  mortgagee,  who  procured  the  renewal, 
was  by  the  clear  language  of  the  policy  a  condition  precedent  to  a 
continuance  of  the  defendant's  liability.  The  provision  in  the  mort- 
gage clause  that  the  interest  of  a  mortgagee  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the  property  in- 
sured, does  not  protect  the  mortgagee's  interest  in  this  case,  for  the 
reason  that  it  is  his  own  act  or  default,  and  not  that  of  the  mort- 
gagor or  owner,  which  brings  the  case  within  the  clause  avoiding  the 
policy  :  Graham  vs.  Fii-eman*s  Ins.  Co.,  87  N.  T.,  69. 

It  is,  however,  strenuously  insisted  by  the  learned  counsel  for  the 
plaintiff  that  there  was  no  proof  to  justify  the  assumption  made  by 
the  trial  judge  in  assigning  his  reasons  for  dismissing  the  complaint, 
that  Hamlin  did  not  at  the  time  of  the  alleged  renewal  disclose  to 
the  company  the  fact  of  the  increase  of  risk,  and  that  the  burden  of 
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proving  sucli  non-disclosure  was  upon  the  defendant.  The  pre- 
sumption of  law  is  in  favor  of  innocence  and  against  fraud,  and  upon 
this  ground  it  has  been  held  that  in  an  action  upon  a  policy  of  in- 
surance the  plaintiff  is  not  bound  in  the  first  instance  to  prove  the 
truth  of  representations  upon  which  the  policy  wi^  issued,  and  what 
formed  the  basis  of  the  contract,  but  that  the  burden  of  proof  is 
upon  the  underwriter  to  establish  fraud  or  concealment,  although 
the  truth  of  the  representations,  or  the  disclosure  of  material  facts 
may  have  been  a  condition  precedent  to  the  insurer's  liability  : 
Piske  vs.  New  England  Ins.  Co.,  15  Pick.,  310  ;  Leete  vs.  Gresham 
Life  Ins.  Society,  16  Jur.,  1,161;  2  Green.  Ev.,  sec.  398. 

Assuming  that  the  present  case  is  within  the  principle,  we  are  of 
opinion  that  the  evidence  tended  to  show  that  the  increase  of  haz- 
ard was  not  disclosed,  and  that  the  plaintiff  acquiesced  in  the  as- 
sumption of  this  fact  made  by  the  court  on  the  final  disposition  of 
the  case,  and  ought  not  now  to  be  permitted  to  deny  the  correct- 
ness of  the  assumption. 

The  witness  Hamlin  represented  the  mortgagee  in  procuring  the 
renewal  The  transaction  was  between  him  and  the  agent  of  the 
defendant,  no  other  person  being  present.  The  interview  was  at  the 
office  of  the  company,  and  from  his  narration,  was  very  brief,  he 
asking  for  a  renewal  and  the  agent  consenting  to  it.  He  purports  in 
his  testimony  to  narrate  the  whole  transaction,  and  no  reference  is 
made  to  any  notice  having  been  given  of  the  increased  risk.  At  the 
conclusion  of  the  testimony  the  defendant  moved  to  dismiss  the 
complaint  on  the  ground,  among  others,  that  the  drying-house  in- 
creased the  hazard,  and  that  there  was  also  a  change  of  name  with- 
out notice  to  the  company. 

The  trial  judge,  in  deciding  the  motion,  s^id,  among  other  things, 
"  not  only  was  there  no  premium  paid,  but  a  material  increase  of 
hazard  that  had  occurred  by  the  construction  of  the  drying-house, 
was  not  disclosed."  The  plaintiff's  counsel  did  not  suggest  to  the 
judge  that  he  had  misconceived  the  facts  upon  which  his  ruling  was 
based,  but  contented  himself  with  merely  excepting  to  the  order 
dismissing  the  complaint.  Under  the  circumstances,  we  think  it  is 
not  open  to  the  plaintiff  to  raise  for  the  first  time  on  appeal,  the 
point  that  a  non-disclosure  was  not  ehown. 

The  conclusion  upon  the  point  considered  being  decisive  of  the 
appeal,  a  discussion  of  other  questions  is  unnecessary. 

The  judgment  should  be  affirmed. 

All  concur. 
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UNITED  STATES  CIRCUIT  COURT  OF  MINNESOTA.. 


MERRILL 

18. 

INS.  CO.  OP  NORTH  AMERICA.*J 

The  policy  provided  that  aLy  change  increasing  the  hazard  within  the  control 
of  or  known  to  the  insured  and  not  reported,  would  aToid  the  policy.  The 
tenant  made  alterations  increasing  the  risk. 

Heldy  That  knowledge  that  the  tenant  was  making  general  changes  and  re- 
pairs^ did  not  imply  that  the  insured  consented  to  such  as  womd  increase 
the  nsk,  or  that  he  knew  that  such  were  being  made,  it  was  for  the  com- 
pany to  show  that  the  insured  knew  the  character  of  the  improyements  ; 
he  was  not  Ijable  for  acts  of  the  tenant  done  without  his  consent. 

The  policy  provided  that  an  attempt  to  definaud  the  company  in  the  matter  or 
a  claim,  by  false  swearing  or  otherwise,  should  work  a  foifeiture. 

Held,  That  in  the  absense  of  evidence  of  knowledge  on  the  part  of  the  insured 
or  alterations  increasing  the  hazard,  omissicn  mm  the  proofs  of  loss  of  any 
statement  regarding  such  alterations  was  not  a  false  statement  whicn 
would  defeat  recovery. 

Sboombe  &  Stttherland,  for  Plainiif. 

W.  D.  Cornish, /or  Defendant 

Nelsok,  J. 

This  suit  is  broaght  to  recover  on  a  fixe  insurance  policy.  A  jury 
is  waived.  Plaintiff  introduced  in  evidence  the  policy,  offered  proof 
of  the  fire  and  value  of  the  property,  and  introduced  proofs  of  loss, 
and  is  entitled  to  a  judgment  unless  the  defendant  sustains  one  or 
more  of  the  defenses  urged,  which  are  (1)  that  there  was  a  change  of 
risk,  which  rendered  the  policy  void;  (2)  fraud  in  proofs  of  loss.  The 
policy  contained  these  conditions  and  stipulations: — 

''  Any  change  increasing  the  hazard,  either  within  the  premises  or  adjacent 
thereto,  within  the  control  of  or  known  to  the  assured,  and  not  reported  to 
*  DeciaioD  xeiidered.  March.  1885. 
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this  company,  and  agreed  to  by  indorsement  thereon,  will  render  this  polioy 
null  and  void.  An  attempt  to  defraud  the  company  in  the  matter  of  a  claim 
for  I088,  by  false  swearing  or  otherwise,  shall  cause  a  forfeiture  of  this  policy, 
and  all  claim  for  loss  thereunder." 

The  stipulation  in  reference  to  change  of  riak  must  be  kept  in  good 
faith  by  the  assured,  and  information  of  any  change  in  the  hazard, 
and  thereby  increasing  the  rate  of  premium,  must  be  agreed  to  by 
the  insurer.  However,  any  change  increasing  the  hazard,  and  ren- 
dering the  policy  void,  must  be  by  the  act,  authority,  consent,  or 
cognizance  of  the  assured,  or  by  the  consent  of  her  agent. 

The  building  insured  was  built  of  stone,  with  frame  office  in  the 
rear,  and  located  in  the  city  of  Minneapolis,  and  described  in  the 
pohcy  as  a  storehouse.  It  was  insured  for  one  year  from  June  19, 
1883,  and  burned  February  13,  1884. 

The  principal  testimony  relied  upon  by  defendant  to  defeat  a  re- 
covery is  that  of  Stevens,  the  tenant,  and  Trumbell,  the  defendant's 
agent;  and  it  is  also  urged  that  the  oidence  of  Merrill,  the  agent  of 
the  assured,  indicates  that  he  was  aware  of  the  improvements  which 
were  made.  The  changes  and  alterations  in  the  building,  and  adja- 
cent thereto,  undoubtedly  increased  the  risk,  and  would  render  the 
pohcy  void  if  known  to  the  agent  Merrill;  for  no  information  of 
them  was  furnished  the  company,  and  its  assent  thereto  was  not  ob- 
tained. It  is  in  proof  that  they  were  commenced  during  the  last  of 
December,  1883,  by  Stevens,  the  tenant.  He  had  temporarily  leased 
the  building  in  the  fall  of  1882,  and  on  June  19,  1883,  had  made  a 
definite  arrangement  for  continuing  his  lease  for  a  year,  at  which 
time  the  insurance  policy  was  written.  The  property  was  owned  by 
the  plaintiff,  who  Hved  in  Boston,  Massachusetts,  and  was  in  charge 
of  the  agent,  D.  B.  Merrill,  who  lived  in  St.  Paul,  Minnesota. 

The  agent  visited  the  tenant  Stevens,  in  December,  1883,  or  Jan- 
uary, 1884,  and  had  a  conversation  with  him,  and  the  effect  of  it  was, 
as  Stevens  testifies,  that  he  was  about  to  make  changes,  and  wanted 
Merrill,  before  he  went  south,  to  come  down  and  see  him.  Stevens 
wished  to  get  a  lease  of  the  building  or  an  understanding  about  it. 
and  that  was  the  reason  given  why  he  wished  Merrill  to  come  down 
before  he  went  south.  He  is  not  certain  that  it  was  in  a  conversa- 
tion or  on  a  postal  card  sent  to  St.  Paul  that  this  request  was  made; 
but  he  does  testify  that  Merrill  came  to  Minneapolis,  and  a  conver- 
sation took  place  in  front  of  the  building,  in  which  Stevens  stated 
that  he  was  making  changes  which  he  considered  improvements,  and 
wanted  Merrill  to  lease  him  the  building  for  another  year  at  $30  per 
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month,  — the  same  rent  as  the  previous  year, — in  consideration  of  his 
fixing  it  up  and  putting  the  improvements  on  it.  The  improvements 
talked  about  ''  were  putting  on  a  shed  at  the  rear, — a  roofed  shed,— 
and  putting  on  a  new  fi*ont,  and  fixing  up  the  windows,  and  making 
general  improvements"  The  changes  thus  indicated  would  not 
necessarily  increase  the  risk,  and  Stevens  is  careful  to  say  in  his  tes- 
timony  that  he  don't  recollect  whether  he  spoke  definitely  about  oc- 
cupying it  for  any  other  purpose  than  he  had  previously,  which  was 
for  storage.  He  never  saw  Merrill  again  until  after  the  fire.  Some 
<5orre8pondence  between  the  parties  is  introduced  in  evidence,  but 
there  is  nothing  in  it  indicating  that  Merrill  knew  or  consented  to 
the  changes  which  were  made.     He  went  south  soon  after. 

The  conversation  in  December  or  January  was  brief.  They  were 
together  only  about  ten  or  fifteen  minutes,  and  did  not  go  into  the 
building;  and  at  that  time  the  office  had  been  moved  up  from  the 
rear  of  the  stone  building  to  the  front,  but  it  does  not  appear  that 
such  change  increased  the  risk,  and  upon  the  shed  in  the  rear  only 
the  roof  had  been  put  on.  It  does  not  appear  that  this  was  visible 
to  Merrill,  or  that  he  knew  that  it  was  being  built,  and  Stevens  said 
nothing  about  it.  Merrill  denies  knowledge  of  the  changes  made, 
except  the  moving  of  the  office  anr^  putting  in  the  window,  and  that 
is  about  all  Stevens'  testimony  shows  he  had  knowledge  of.  Trum- 
bell,  the  company's  agent,  fails  to  show  that  Merrill  knew  about  the 
change  made  by  the  tenant.  It  is  claimed  that  Merrill,  after  the 
fire,  in  conversation  with  Trumbell,  admitted  that  he  knew  that 
Stevens  was  going  to  makes  changes,  and  only  refused  to  allow  a  re- 
duction of  rent  in  consideration  of  any  alterations  made;  but  he 
does  not  admit  he  knew  the  character  of  the  changes,  and  Trumbell 
is  particularly  careful  to  testify  that  Merrill,  the  agent,  never  said 
that  Stevens  informed  him  that  he  was  going  to  make  the  changes 
which  he  finally  did.  Stevens  had  indicated  to  Merrill  what  changes 
he  wotdd  like  to  make,  which  would  not  necessarily  increase  the  haz- 
ard, and  are  not  shown  to  be  of  that  character.  He  specified  the 
kind  of  alterations  he  was  about  to  make,  and,  though  he  spoke  of 
general  improvements,  it  was  in  connection  with  the  others  men- 
tioned. The  owner  of  the  building  is  not  liable  for  the  acts  of  the 
tenant  which  would  forfeit  this  pohcy,  unless  he  has  assented 
thereto. 

The  tenant  could  make  general  changes  and  repairs,  or  improve- 
ments which  did  not  enhance  the  risk;  and  in  order  to  defeat  a  re- 
covery  the  defendant  must  affirmatively  prove  that  these   changes. 
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which  the  eyidence  shows  did  increase  the  hazard,  were  made  by  the 
consent  of  the  owner,  or  his  agent,  Merrill  I  think  the  testimony 
fails  to  prove  this;  for  if  it  is  conceded  that  he  knew  that  general  im- 
provements were  to  be  made,  the  rule  invoked  by  counsel,  that  a 
general  assent  to  improvements  implies  authority  to  make  such  as 
would  increase  the  hazard,  does  not  apply.  The  defendant,  to  sus- 
tain this  defense,  must  show  that  Merrill  knew  the  character  of  the 
improvements;  for  it  is  only  "  changes  increasing  the  hazard  "  that 
must  be  reported  and  agreed  to. 

2.  Did  the  plaintiff  make  out  and  swear  fraudtdent  proof  of  loss  ? 
It  is  urged  that  in  the  proofs  of  loss,  the  assured  should  have  stated 
that  the  tenant  had  made  alterations,  increasing  the  hazard,  without 
her  knowledge,  and  given  the  situation  and  position  of  the  property 
at  the  time  of  the  loss,  and  in  not  doing  so  she  committed  a  fraud 
which  defeats  a  recovery.  There  is  no  evidence  that  the  assured 
knew  anything  about  the  alterations.  She  lives  in  Boston,  Massa- 
chusetts, and  managed  the  property  through  an  agent  And  although 
she  made  the  proofe  of  loss,  the  company  do  not  object  on  that  ac- 
count. Unless  the  assured  had  personal  knowledge  of  the  change 
of  risk,  and  made  the  proofs  of  loss  for  the  purpose  of  defrauding  the 
company,  knomng  their  falsity,  there  is  no  fraud.  The  proofs  must 
comply  with  the  contract  obligations  of  the  assured,  and  fairly  state 
the  situation  of  the  property  at  the  time  of  the  loss,  within  her 
knowledge;  and  in  so  stating,  the  policy  does  not  require  that  facts 
communicated  by  some  one  else,  about  the  situation  of  the  property 
at  the  time  of  loss  not  within  her  knowledge,  should  be  set  forth.  A 
false  statement,  to  defeat  a  recoveiy,  must  be  false  to  the  knowledge 
of  the  assured,  and  made  for  the  purpose  of  defrauding  the  company. 
This  defense  is  not  sustained  by  the  evidence. 

The  plaintiff  is  entitled  to  judgment  for  the  sum  of  $1,678.75;  and 
it  is  so  ordered. 
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SUPREME  COURT    OF  INDIANA. 
NoYZMBEB   Tebm,    1884. 


Appeal  from  the  Marion  Superior  Court. 


PHENIX  mS.  CO.,  OF  Bbooklyn,  N.  T.,  \ 
us.  \ 

I 

UNION  MUT.  LIFE  INS.  CO.,  of  II^Iaine*  ) 

The  policy  provided  that  iu  the  event  of  the  commoucemeut  of  foreclosure 
proceodiiigs,  or  if  the  risk  be  iucreaoed  by  any  means  within  the  control  of 
the  insared  without  the  consent  of  the  company,  it  should  be  void.  The 
policy  was  issued  in  the  name  of  the  owner,  payable  to  the  plaintiff  mort- 
gagee, with  the  nsual  mort-gage  clause.  Shortly  after,  procedings  t*o  fore- 
close were  begun  by  plaintin  without  the  company's  consent. 

Heldj  That  the  foreclosure  proceedings  were  not  as  to  the  mortgagee  an  in- 
crease of  risk  which  would  defeat  tlie  policy  unless  disclosed. 

HOWK,   J. 

In  this  case,  the  appeUees,  the  Union  Mutual  Life  Insurance 
Company,  alleged  in  its  complaint  that  the  appellant,  the  Phenix 
Insurance  Company,  of  Brooklyn,  N.  Y.,  on  the  20th  day  of  March, 
1878,  executed  and  issued  its  certain  policy  of  insurance  in  the 
name  of  Priscilla  J.  Death,  insuring  her,  Priscilla  J.  Death,  against 
loss  or  damage  by  fire  to  the  amount  of  $1,600,  on  her  one  and  a 
half  story,  frame  and  shingle-roof  dwelling-house,  situated  on  her  lot 
on  the  southwest  comer  of  Washington  and  Corey  Streets,  in 
Enightstown,  Indiana;  that  such  poHcy  was  issued  in  consideration 
of  a  premium  of  $30,  paid  to  the  appellant  by  the  appellee,  who  was 
mortgagee  of  such  property,  and  by  the  terms  of  such  poUcy,  it  was 

*  Dedtion  rendered,  April  8, 1886. 
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made  payable  to  the  appellee  in  case  of  Iobs;  that  the  appellee  was 
then  the  holder  of  such  policy,  it  having  been  issued  by  the  appel- 
lant to  the  appellee  who  had,  as  above  stated,  a  mortgage  on  such 
property  to  secure  the  payment  of  $1,500,  then  and  since  unpaid;  that 
such  property  was  destroyed  by  fire  on  the  21st  day  of  March,  1878, 
and  the  property  so  destroyed  was  of  the  value  of  $1,500,  and  was  a 
total  lass,  which  loss  the  appellant  undertook  and  promised  to  pay 
to  the  appellee,  sixty  days  after  the  proof  of  loss  and  notice  thereof 
to  the  appellant;  that  forthwith  after  such  loss  the  appellant  was 
notified  of  the  loss,  and  the  terms  and  conditions  of  the  policy  were, 
in  all  things  kept  and  performed  by  the  appellee  and  by  Priscilla  J. 
Death,  except  as  to  this,  Priscilla  J.  Death  having  failed  and  refused 
to  make  the  proof  of  loss  in  her  name,  the  proof  of  loss  was  there- 
fore made  by  the  appellee,  but  such  proof  was.  in  all  things,  in  sub- 
stance as  required ;  that  after  the  the  loss  and  proof  thereof,  the 
appellee  inclosed  to  the  appellant  a  particular  statement  and  account 
of  such  loss,  etc.  And  the  appellee  further  alleged  that  the  appraiser 
appointed  to  appraise  the  damage  to  such  property  under  the  terms 
of  such  policy,  appraised  such  damage  at  the  sum  of  $1,050,  and 
that  appellee  had  been  damaged  in  the  sum  of  $1,500,  which  sum  re- 
mained due  and  unpaid.  A  copy  of  such  policy  was  filed  with,  and 
made  a  part  of  the  complaint.    Wherefore,  etc. 

Appellant  answered  specially  in  three  paragraphs,  numbered  re- 
spectively the  third,  fourth,  and  fifths  paragraphs,  to  each  of  which 
the  appellee's  demurrer,  for  the  alleged  want  of  facts,  was  sustained 
by  the  court.  Appellant  refused  to  amend  or  plead  further,  and  the 
cotirt  upon  the  evidence  assessed  the  appellee's  damages  in  the  sum 
of  $1,218,  and  rendered  judgment  accordingly.  On  appeal,  tl  e 
general  term  affirmed  the  judgment  at  special  term,  and  from  the 
judgment  of  the  general  term  this  appeal  is  now  here  prosecuted. 

The  only  error  relied  on  in  argument  by  the  appellant  is  the  sus- 
taining of  the  demurrer  to  the  third  paragraph  of  its  answer.  Un- 
der the  settled  practice  of  this  court  the  other  errors  assigned  in 
general  terms  are  regarded  here  as  impliedly  waived. 

In  the  third  paragraph  of  its  answer,  the  appellant  alleged  that 
in  and  by  the  terms  of  the  policy  in  suit,  it  is  provided  among  other 
things  that,  in  the  event  of  the  commencement  of  foreclosure  pro- 
ceedings against  the  premises  insured,  or  if  the  risk  be  increased  by 
any  means  whatever  within  the  control  of  the  insured,  without  the 
appellant's  consent  indorsed  on  such  policy,  then  and  in  every  such 
case  the  pohcy   should  become  void.    And  the  appellant  averred 
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that,  after  such  policy  was  so  issued,  and  after  the  mortgage  clause 
was  so  inserted  for  tlie  benefit  of  the  appellee,  the  appellee  caused, 
without  any  notice  whatever  to  the  appellant,  a  suit  for  the  fore- 
closure of  such  mortgage  to  be  commenced  in  the  Circuit  Court  of 
the  United  States,  for  the  district  of  Indiana,  a  court  having  juris* 
diction  to  hear  and  determine  such  matter,  and  was  prosecuting 
such  suit  at  the  time  such  loss  occurred,  without  the  knowledge  or 
consent  of  the  appellant,  whereby  the  risk  of  loss  by  fire  to  such 
property  was  greatly  increased,  and  thereby,  by  the  terms  of  such 
policy,  such  contract  of  insurance  became  void. 

The  part  of  the  moitgage  clause  inserted  in  the  policy  in  suit  for 
the  appellee's  benefit,  upon  which  the  third  paragraph  of  answer 
seems  to  have  been  founded,  reads  as  follows :  — 

"  It  is  hereby  agreed  that  this  insurance,  as  to  the  interest  of  the 
mortgagees  only  therein,  shall  not  be  invalidated  by  any  act  or  neg- 
lect of  the  mortgagor  or  owner  of  the  property  insured,  or  by  the 
occupation  of  the  premises  for  purposes  more  hazardous  than  are 
permitted  by  this  policy.  It  is  further  agreed  that  the  mortgagees 
shall  notify  said  company  of  any  change  of  ownership  or  increase  of 
hazard  which  shall  come  to  his  knowledge.,  and  that  ever}'  increase 
of  hazard  not  permitted  by  the  policy  to  the  mortgagor  or  owner, 
shaU  be  paid  by  the  mortgagees  on  reasonable  demand,  according  to 
the  established  scale  of  rates  for  the  use  of  such  increased  hazard,, 
during  the  then  current  year." 

The  third  paragraph  of  answer  proceeds  upon  the  theory  that  the 
commencement  of  the  suit  by  the  appellee  and  mortgagee  to  fore- 
close its  mortgage,  of  itself  so  greatly  increased  the  risk  of  loss  by 
fire  to  the  property  insured  as  necessarily  to  avoid  the  contract  of 
insurance.  No  authority  is  cited  in  support  of  this  theory,  and  we 
know  of  none,  and  we  are  certain  that  under  the  agreements  in  the 
mortgage  clause,  such  a  theory  can  have  no  application  to  the  case 
in  hand.  Here,  the  appellant  stipulated  in  the  mortgage  clause  that 
it  should  be  notified  by  the  appellee  "  of  any  change  of  ownership 
or  increase  of  hazard,"  which  should  come  to  the  latter's  knowledge. 
The  appeUant  was  bound  to  know  that,  under  the  laws  of  this  State, 
if  default  were  made  by  the  mortgagor  in  the  payment  of  the  mort- 
gage debt,  the  appellee  could  enforce  its  mortgage  in  no  other 
manner  than  by  "foreclosure  proceedings  against  the  premises." 
While  it  is  true  that  such  foreclosure  proceedings  might  ultimately, 
after  a  litigation  more  or  less  protracted,  lead  to  a  change  of  owner- 
ship of  the  premises  insured,  yet,  it  is  equally  true  that  the  mere 
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Ksommencement  of  such  proceedings  cannot  be  regarded  in  any  sense 
as  tantamount  to  or  the  equiyalent  of  the  *'  change  of  ownership, 
mentioned  "  in  the  mortgage  clause.  Besides,  it  may  be  well  sup- 
posed that  if  the  appellant  had  desired  to  be  notified  of  the  com- 
mencement of  foreclosure  proceedings,  or  had  supposed  that  the 
mere  commencement  of  such  proceedings  would  increase  the  hazard 
of  the  risk,  it  would  have  stipulated  for  such  notice  in  direct  terms 
in  the  mortgage  clause. 

The  courts  cannot  assume  that  the  mere  commencement  of  the 
foreclosure  proceedings  of  itself  increased  the  hazard  of  the  risk  in 
the  case  before  us  to  such  an  extent  as  would,  in  the  absence  of  no- 
tice or^consent,  avoid  the  contract  of  insurance.  The  facts  must  be 
averred  from  which  the  inference  inevitably  follows  that  the  hazard 
was  greatly  increased  by  the  commencement  of  the  foreclosure  pro- 
ceedings. The  appellant  closed  the  third  paragraph  of  its  answer  as 
follows :  "  Whereby  the  risk  of  loss  by  fire  to  the  property  was 
greatly  increased,  and  thereby,  by  the  terms  of  the  policy,  the  con- 
tract of  insurance  became  void."  This  is  merely  the  pleader's  con- 
clusion, and  the  paragraph  of  answer  was  bad  on  demurrer,  because 
the  precedent  facts  averred  in  the  paragraph  were  not  sufficient  to 
author^e  any  such  conclusion,  either  of  law  or  of  fact  We  find  no 
«rror  in  the  record  of  this  cause. 

The  judgment  is  affirmed  with  costs. 
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SUPREME  JUDICIAL  COURT  OP  MASSACHUSETTS. 
October  Law  Term,  1884. 


WILUAML.  REED 
w. 
WASmNQTON  FIRE  A  MARINE  INS.  CO. 

An  agieemeDt  to  refer  to  arbitration  will  not  be  enforced  in  equity  and  will 
not  be  Bnstained  as  a  bar  to  a  suit  at  law  or  in  equity.  But  an  award  cau 
be  made  a  condition  precedent  of  a  right  of  action  by  making  a  cause  of 
action  arise  only  upon  a  promise  to  pay  an  award. 

It  is  not  unlawful  for  parties  to  impose  a  coudition  precedent  with  respect  to 
the  mode  or  time  of  paying  damages  or  any  matters  of  that  kind  which  do 
not  go  to  the  root  of  the  matter. 

The  policy  proyided  that  the  company  should  pay  the  amount  for  which  it 
was  liable  within  sixty  days  after  statement  fumishedi  or  replace  the  prop- 
erty ;  also,  in  another  nlace,  that  in  case  of  dispute  as  to  the  amouut ''  it  is 
mutually  agreed  that  tne  said  loss  shall  be  reion«)U  to  arbitrators  *  *  whose 
decision  shall  be  final." 

Heldy  That  the  liability  to  pay  arose  upon  the  furnishing  of  the  required  state- 
ment, there  was  no  agreement  not  to  sue,  and  the  submission  to  arbitra- 
tion is  not  a  condition  precedent  to  the  right  of  action. 

Heldy  That  the  fact  that  the  form  of  policy  was  presci'ibed  by  legislative  enact- 
ment did  not  conflict  with  its  interpretation  as  a  contract  rather  than  as  a 
statute. 

W.  AxLEN,  J. 
It  is  well  flettled  in  this  Commonwealth,  that  an  agreement  to 
refer  to  arbitration  will  not  be  enforced  in  equity,  and  will  not  be 
sustained  as  a  bar  to  an  action  at  law  or  a  suit  in  equity  :  Howe  vs. 
Williams,  97  Mass.,  163  ;  Wood  va  Humphrey,  114  Mass.,  186  ; 
Noyes  ts.  Marsh,  123  Mass.,  286  ;  Yass  ya  Wales,  129  Masa,  38 ; 
Earns  TS.  Glapp,  123  Mass.,  165  ;  White  ts.  Middlesex  Railroad  135 
Mass.,  216.     The  reason  generally  giTen  in  that  such  agreements 
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affect  the  remedy,  and  if  enforced,  would  oust  the  courts  of  their 
jurisdictioiL  Another  reason  is  that  a  submission  to  arbitration  is 
a  power,  and  revocable  at  any  time  before  it  is  fully  executed  by  an 
award  made.  A  party  will  not  be  compelled  to  enter  into  a  submis- 
sion which  he  can  forthwith  revoke  ;  and  the  bringing  of  an  action 
amounts  to  a  revocation.  Neither  of  these  reasons  seems  to  apply 
to  an  action  upon  a  promise  to  pay  an  award.  Such  a  promise  is 
conditional  upon  the  making  of  an  award,  and  the  arbitration  is  a 
condition  precedent  to  the  right  of  action. 

There  is  no  doubt  that  an  appraisal  of  value,  or  an  award  of  the 
amount  of  damages  can  be  made  a  condition  precedent  to  a  right 
of  action.  In  such  cases  the  agreement  is  not  to  refer  a  cause  of 
action,  but  that  a  cause  of  action  shall  arise  upon  the  appraisal  or 
award,  which  is  preliminary  to  and  in  aid  and  a  condition  of  the 
right  of  action.  Hood  vs.  Hartshorn,  100  Masa,  117,  was  a  case  of 
that  kind.  Chief-justice  Chapman  said  :  '^  The  present  case  comes 
within  the  principle  stated  by  Coleridge,  J.,  in  Avery  vs.  Scott,  8 
Eicch.,  500,  that  it  is  not  unlawful  for  parties  to  agree  to  impose  a 
condition  precedent  with  respect  to  the  mode  of  settling  the 
amount  of  damages,  or  the  time  of  paying  it,  or  any  matters  of  that 
kind  that  do  not  go  to  the  root  of  the  matters.''  The  judgment 
of  Coleridge,  J.,  in  the  Exchequer  Chamber,  in  Avery  vs.  Scott,  was 
affirmed  in  Scott  vs.  Avery,  5  H.  L.  Cas.,  811,  and  the  question  in 
such  cases  has  been  one  of  the  construction  of  contracts,  whether 
the  agreement  to  refer  in  the  particular  contract  under  considera- 
tion is  a  condition  precedent  to  a  right  of  action  upon  the  contract, 
or  an  agreement  to  refer  a  right  arising  under  other  provisions  of 
the  contract. 

In  this  case  the  policy  provides  that  in  case  of  loss,  a  statement 
shall  be  rendered  to  the  company,  and  that  the  company  within 
sixty  days  after  such  statement  shall  be  furnished,  shall  either  pay 
the  amount  for  which  it  is  liable  or  replace  the  property.  The  fur- 
nishing of  the  statement  is  the  condition  upon  which  the  company 
promises  to  pay  the  loss.  Not  connected  with  that  is  the  provision 
that  if  any  difference  of  opinion  shall  arise  as  to  the  amount  of  the 
loss,  it  is  mutually  agreed  that  the  said  loss  shall  be  referred  to 
arbitrators  to  be  chosen,  whose  decision  shall  be  final  "  It  is  possi- 
ble for  a  person  who  has  promised  to  pay  a  loss  to  agree  to  refer  to 
arbitration  questions  arising  in  regard  to  the  performance  of  that 
promise.  The  language  of  the  provision  of  the  policy  under  consid- 
eration  aptly  expresses  that  intention,  and  it  cannot  be  held  to 
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constitute  a  condition  precedent  to  a  tight  of  action  for  a  loss,  unless 
an  agreement  to  refer  a  loss  to  arbitration  of  itself  imports  such  a 
condition.  The  agreement  is  not  incorporated  with,  but  is  distinct 
from,  the  promise  to  pay  the  loss  and  from  the  provision,  which  is  a 
condition  of  that  promise,  that  a  statement  shall  be  furnished  ;  it 
cannot  take  effect  except  with  reference  to  a  loss  which  the  company 
has  promised  to  pay — an  existing  cause  of  action  ;  and  it  is  simply 
an  agreement  to  refer  that  matter  to  arbitration,  without  any  agree- 
ment by  the  plaintiff  not  to  sue.  There  is  nothing  to  bring  it 
within  any  of  the  cases  in  which  a  provision  to  refer  has  been  held 
to  be  a  condition ;  such  as  Scott  vs.  Avery,  ubi  supra,  Eliott  vs. 
Boyal  Exchange  Assur.  Co.  L.  R,  2  Exch.  237;  Braunstin  vs. 
Accidental  Death  Ins.  Co.,  1  B.  &  S.,  782  ;  Scott  vs.  Liverpool,  3  DeO. 
and  J.,  334  ;  Tredman  vs.  Holman,  1  H.  &  C,  72,  in  England  ;  and 
Hood  vs.  Hartshorn,  ubi  supra,  in  this  Commonwealth  ;  but  is  rather 
governed  by  such  cases  as  Horton  vs.  Sayer,  4  H.  &  N.,  643 ;  Boper  vs. 
Lenden,  1  El.  &  El.,  826  ;  Dawson  vs.  Fitzgerald,  L.  R  1  Ex.  D., 
257  :  Edwards  vs.  Aberagon  Ins.  Co.,  1  Q.  B.  D.,  563,  in  England  ; 
and  Nute  vs.  Hamilton  Ins.  Co.,  6  Gray,  174  ;  Hall  va  People's  Ins. 
Co.,  6  Gray,  184,  and  other  cases  cited  before  in  this  Commonwealth. 

It  is  argued  for  the  defendant  that  the  provision  may  have  more 
effect  to  bar  the  plaintiff's  action  if  construed  as  a  statute,  than  if 
regarded  merely  as  a  contract.  If  the  legislature  prescribes  and 
annexes  to  a  particular  right  or  special  remedy,  a  party  is  confined 
to  that  remedy  :  Boynton  vs.  Middlesex  Ins.  Co.,  4  Met.,  212.  But 
this  provision  is  not  in  form  a  legislative  enactment.  It  is  put 
forward  by  the  legislature  as  a  contract  to  be  entered  into  by  the 
parties  and  to  derive  its  validity  from  their  consent.  It  is  their 
contract ;  as  such  it  does  not  deprive  the  plaintiff  of  his  action  and 
his  trial  by  jiuy  ;  it  is  not  to  be  presumed  that  the  legislature 
intended,  by  prescribing  the  form  of  contract,  and  prohibiting  any 
other,  to  give  it  an  effect  in  depriving  a  party  of  such  rights  which 
it  would  not  have  as  a  contract 

The  discretion  of  the  court,  in  deciding  whether  the  witnesses  to 
value  were  qualified  to  testify  in  regard  to  it,  was  properly  exercised, 
and  the  evidence  admitted  was  competent 

The  other  rulings  of  the  court  become  immaterial. 

Exceptions  overruled. 
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LOWER  COURT  DECISIONS. 


WHAT  PROPERTY  IS  COVERED  BY  AN  OPEN  POIJCY. 


Circuit  (hurt  of  Shdby  Countyy  Tennessee, 


STEWART^  GWYNNE  &  CO.,  use  of  J.  T.  Hamblet, 

VB. 

FICTOBS'  Mirr.  INS.  CO.* 

An  open  policy  recited  that  it  was  intended  to  cover  all  shipments  belonging 
to  the  factors  insured  or  to  others,  nnless  otherwise  ordered.  Cotton  was 
bnmedjwhich,  through  a^misundentanding  with  the  owner,  thev  erroneously 
thonght  that  they  were  not  bound  to  insure,  but  the  company  had  not  been 
ordered  otherwise. 

Heldj  That  the  question  of  what  property  was  covered  did  not  depend  upon 
the  opinion  of  the  factors,  nor  whether  the  plreminns  had  been  paid  and 
entries  made  as  required,  but  upon  the  fact  whether  it  was  a  shipment 
which  they  were  bound  to  insure. 

HMy  That  the  cotton  was  covered. 

This  was  a  suit  upon  an  open  poliqr  of  insurance  for  a  loss  of  102 
bales  of  cotton,  burned  on  the  Jone  Harry  in  1883. 

The  defense  of  the  company  was  that  Hamblet  was  not  insuring- 
under  the  policy  of  his  commission  merchants,  and  therefore  the 
cotton  was  not  covered  by  their  policy  The  facts  were  veiy  comph- 
cated  and  voluminous,  and  the  court  embodied  them  in  a  special 
finding  of  facts.     The  following  is  a  summary  of  the  findings: — 

1.  By  Stewart,  Gwynne  &  Co.'s  general  course  of  dealing  and  the 
general  custom  of  merchants  at  Memphis,  all  consignments  of  cot- 

*  OMislon  rendered.  April.  1885. 


Digitized  by  VjOOQ IC 


1885.]     Stetoart,  Otvynne  d  Co.  vs.  FadUyra'  Mui.  Ins.  Go.    469 

ton  are  to  be  insured  by  the  &ctor,  unless  otherwise  instructed  by  the 
consignors. 

2.  By  the  open  policy  in  this  case  the  defendant  undertook  to  in- 
jure all  cotton  which  Stewart,  Gwynne  &  Co.  were  under  obligation 
to  keep  insured. 

3.  By  the  special  course  of  dealing  between  Hamblet  &  Penn,  that 
firm  was  insured  in  another  company. 

4.  After  the  dissolution  of  that  firm,  Hamblet  shipped  the  firm's 
cotton  on  bills  of  lading  marked,  ''  Insured  in  Planters'  Insurance 
Company/*  but  shipped  his  own  cotton  on  bills  not  so  marked. 

5.  Notwithstanding  this,  Stewart,  Gwynne  &  Co.  erroneously 
mipposed  his  indiyidual  shipments  were  insured  in  Planters'  Com- 
pany, and  refunded  their  insurance  charges  as  they  did  those  of 
Hamblet  &  Penn.  But  this  fact  was  unknown  to  Hamblet,  who  did 
not  himself  inspect  the  accounts. 

6.  At  the  beginning  of  the  new  season  in  1883,  Hamblet  wrote  a 
letter  to  Stewart,  Gwynne  &  Co.,  saying  he  would  prefer  to  insmre 
with  them  if  sufficient  rebate  of  premiums  could  be  allowed.  They 
replied,  offering  him  forty  per  cent,  knowing  that  the  Planters' 
Company  had  allowed  him  thirty  per  cent  To  this  letter  Ham- 
blet did  not  reply,  not  thinking  it  necessary;  but  the  terms  being 
satisfactory,  he  abandoned  the  idea  of  insuring  independently^  and 
did  not  take  out  a  policy  in  the  Planters'  Company.  Gwynne  showed 
Hamblet's  letter  to  the  defendant  company  and  they  both  anxiously 
awaited  his  reply,  which  not  coming,  they  concluded  he  was  himself 
insuring  elsewhere,  and  it  was  so  understood  between  them  until  the 
loss  occurred  and  Hamblet  wrote  to  them  to  collect  the  insurance. 

7.  Hamblet  intended  that  Stewart,  Gwynne  &  Co.  should  keep  his 
consignments  insured,  and  shipped  this  cotton  in  the  belief  that  they 
were  doing  so,  as  he  had  shipped  all  others  since  the  dissolution  of 
Hamblet  &  Penn. 

8.  The  poHcy  required  Stewart,  Gwynne  &  Co.  to  report  monthly 
all  shipments  of  the  preceding  month,  and  premiums  were  paid  on 
these  reports.  The  entries  showed  the  aggregate  from  each  port  and 
did  not  show  the  names  of  shippers. 
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9.  All  Hamblet's  shipments  were  regularly  reported  and  preuuums 
paid  after  September,  1883,  up  to  the  loss,  the  premium  on  which 
shipment  in  regular  course  would  not  be  reported  till  January  follow- 
ing the  December  in  which  the  loss  occurred. 

10.  But  these  reports  and  payments  were  made  from  Stewart, 
G Wynne  &  Co.'s  ofSce  without  their  knowledge  or  that  of  Beasley, 
the  defendant's  secretary,  and  while  they  both  understood  Hamblet 
was  not  insured  with  them. 

11.  When  the  Josie  Harry  was  burned,  inquiry  as  to  losses  de- 
yeloped  the  fact  that  Hamblet's  cotton  had  been  all  reported  and 
paid,  but  Beasley  and  Dobbs,  the  book-keeper  of  Stewart,  Owynne 
k  Co.,  agreed  to  erase  all  on  which  the  premiums  were  not  paid,  and 
Beasley  tendered  back  .ill  premiums  paid,  but  they  were  not  re- 
ceived. 

12.  When  Hamblet's  letter  claiming  a  loss  was  receiyed,  Owynne 
notified  the  company  that  it  would  be  claimed,  restored  the  erasures, 
announced  he  would  report  the  102  bales  in  December  report,  did 
so,  tendered  the  premium,  and  made  proof  of  loss,  which  the  com- 
pany refused  to  pay. 

The  102  bales  were  shipped  on  bills  of  lading  which  contained  na 
memorandum  as  to  insurance,  and  without  any  instructions  as  to  in- 
surance other  than  such  as  are  to  be  implied  from  aboye  fiicts.  It 
was  not  insured  elsewhere.  Hamblet  intended  it  to  be  insured  by 
Stewart,  (Owynne  k  Co.,  belieyed  that  it  was  so  insured,  did  not  in- 
tend to  take  the  risk  himself  without  insurance,  and  was  in  ignorance 
of  the  fact  that  Stewart,  Owynne  k  Co.  did  not  so  understand  it 
Stewart,  Owynne  k  Co.  did  not  know  that  such  were  his  wishes,, 
belieyed  they  were  otherwise,  and  that  he  was  elsewhere  insured, 
and  so  did  the  defendant  company. 

The  insured  yalue  of  the  102  bales  was  $5,610,  if  covered  by  this 
policy. 

Hammoio),  J.,  after  reviewing  the  facts  and  the  evidence. 

With  this  view  of  the  facts,  it  only  remains  to  consider  the  legal 
questions  involved.  It  must  be  admitted,  I  think,  that  the  clause  of 
the  policy  which  determines  the  risk  is  very  ambiguous;  and  that  the 
practical  construction  given  to  it  by  the  dealings  under  it  is  exceed- 
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ingly  loose,  although  it  may  be  very  oonvenient  to  have  it  bo.  But 
this  is  the  fault  of  the  contract,  and  not  of  any  court  which  has  to 
deal  with  it.  It  makes  no  provision  within  itself  for  determining 
whether  the  risk  has  attached  to  any  given  consignment  of  cotton. 
It  simply  says:  "This  policy  is  intended  to  cover  upon  all  ship- 
ments of  proi>erty  belonging  to  Stewart,  Gwynne  &  Co.  or  to  others, 
unless  otherwise  instructed,  on  good  steamboats  and  model  barges, 
in  tow  from  and  to  Memphis,  Tenn.,  the  said  Stewart,  Gwynne  &  Co. 
to  enter  on  their  open-policy  book  or  books  and  report  to  this  all 
outward-bound  shipments  in  person  or  by  mail  on  the  day  of  ship- 
ment, and  all  inward-bound  shipments  at  the  termination  of  each 
month." 

Interpreted  by  the  parties  themselves  in  their  dealings  with  each 
other,  this  policy  was  intended  to  insure  all  consignments  to  Stewart, 
Gkwynne  &  Co.  which  they  were  under  obligation  to  keep  insured  for 
their  customers,  unless  the  company  was  otherwise  instructed  by 
Stewart,  Gwynne  &  Co.  Whether  Stewart,  Gwynne  &  Co.  were 
under  obligation  to  insure  a  customer,  depends  upon  the  instructions, 
expressed  or  implied,  which  they  had  from  that  customer.  They 
assumed  the  obligation  to  insure  for  all  customers  every  consign- 
ment made,  unless  they  were  instructed  to  the  contrary.  I  do  not 
think  the  reporting  or  failing  to  report  by  Stewart,  Gwynne  &  Co.,  of 
any  given  consignment,  or  their  entry  of  it,  or  failure  to  enter  it  in 
the  policy-book,  has  tlie  least  to  do  with  the  attaching  or  non-attach- 
ing of  the  risk  to  any  given  shipment  That  is  only  a  mode  of 
settlement  between  the  policy-holder  and  the  company,  and  like  all 
settlements  of  accounts,  subject  to  correction  and  re-adjustment 
according  to  the  right  as  it  exists  between  them.  If  a  ri^k  has 
attached  they  must  enter,  report  and  pay  the  premium.  If  a  risk  has 
not  attached  they  need  do  neither.  But  if,  when  a  risk  has  attached, 
they  omit  to  enter,  report,  and  pay,  the  failure  has  not  displaced  the 
risk;  that  remains,  whatever  they  do  about  entering  it,  reporting  it, 
or  paying  it.  The  company's  right  to  the  premium  is  none  the  less 
fixed,  and  they  can  be  made  to  pay  the  premium  whenever  the  facts 
become  known.  So,  if  the  risk  has  not  attached,  although  they  enter, 
report,  and  pay,  the  company  could  never  be  held  for  a  loss,  and 
might  be  made  to  refund  any  premium  improperly  entered,  reported, 
and  paid,  where  the  ftoniliar  circumstances  giving  the  right  to  re- 
cover back  money  wrongfully  paid  would  exist.  The  case  is  not  like 
that  of  Hartshorne  vs.  Insurance  Company,  36  N.  Y.,  172,  cited  by 
plaintiff,  nor  yet  like  that  of  Douville  vs.  Ins.  Co.,  11  La.  An.,  259, 
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cited  by  defendant  The  distinctions  are  obvious,  and  I  have  found 
no  reported  case  of  a  policy  and  mode  of  doing  bturiness  precisely 
like  this.  Take  this  very  consignment  as  an  illustration  of  the  con- 
struction I  gi^e  this  policy.  When  the  102  bales  struck  the  deck  of 
the  Josie  Harry,  the  risk  either  attached  or  it  did  not,  and  whether 
it  did  or  not  depends  on  facts  then  existing.  If  the  policy  had  pre- 
scribed, or  the  course  of  dealing  had  determined  that  the  risk 
attached  or  did  not  attach,  according  to  some  mark  or  stipulation 
placed  upon  or  in  the  bill  of  lading  by  the  shipper,  it  would  depend 
only  on  the  appearance  of  the  bill  of  lading,  and  we  need  look  no 
further.  But  neither  the  policy  or  the  course  of  dealing  prescribes 
any  such  wise  method  of  knowing  whether  the  consignment  comes 
within  the  policy.  The  general  rule  is  that  all  Stewart,  Gwynne  & 
Co.'s  consignments  come  in  "unless  otherwise  instructed,"  what- 
ever that  may  mean.  By  the  course  of  dealing  it  means  that  Stew- 
art, Gwynne  &  Go.  advised  their  customers  that  all  their  consign- 
ments will  be  charged  by  them  for  insurance  at  whatever  rate  they 
fix  by  contract  or  is  customary,  and  that  they  will  cover  the  risk  by 
their  own  mode  of  insurance,  whatever  that  may  be,  and  they  are 
free  to  make  it  as  they  please.  As  between  them  and  Hamblet, 
therefore,  they  are  bound  to  keep  him  insured  unless  he  has  in- 
structed them  to  the  contrary,  not  necessarily  by  the  bill  of  lading, 
but  in  any  way;  not  necessarily  by  express  or  special  instructions, 
but  it  may  be  by  such  as  can  be  fairly  implied  from  the  course  of 
dealing  between  them.  It  does  not  depend  in  any  sense  upon  any 
vague  or  fluctuating,  open  or  secret  intention  of  Hamblet,  bui  upon 
the  fact  then  existing  of  his  instructions,  or  absence  of  instructions, 
about  insurance.  On  the  facts  of  this  case  as  we  have  found  tliem, 
Hamblet  had  never  expressly  or  impliedly  given  Stewart,  Gwynne  & 
Co.  any  instructions  not  to  insure  this  shipment  or  any  other;  and 
therefore,  coming  under  the  general  rule,  as  between  Hamblet  and 
Stewart,  Gwynne  &  Co.,  the  latter  were  bound  to  keep  him  insured 
in  any  way  they  saw  proper.  He  did  not,  and  need  not,  concern 
himself  as  to  the  mode. 

Now,  turning  to.  Stewart,  Gwynne  &  Co.,  they  had  provided  by 
this  very  policy  to  discharge  the  obligation  they  were  under  to  Ham- 
blet and  all  their  other  customers.  That  was  its  object,  and  as  a 
plain  matter  of  contract  it  was  the  business  of  the  insurance  com- 
pany to  assume  every  risk  that  Stewart,  Gwynne  &  Co.  were  bound  to 
protect,  and  that  contract  inures  to  the  benefit  of  the  shipper.  As 
between  Hamblet  and  the  underwriters,  what  does  it  concern  him 
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whether  Stewart,  Gwjnne  &  Co.,  who  alone  were  trusted  for  the 
premium,  carried  out  their  obligation  or  not,  whether  thej  reported 
or  not,  or  whether  they  were  doing  these  things  or  not  doing  these 
things  bj  mistake  or  dishonest  defsign  ?  That  is  a  question  between 
the  insurance  company  and  Stewart,  Gwjnne  &  Co.,  whom  they 
trust  If  they  fail  to  enter  and  report,  or  fail  to  pay  they  may  be 
made  to  enter  and  report,  and  to  pay  by  appropriate  remedies  to 
enforce  the  contract,  but  none  of  this  can  affect  the  fact  that  when 
the  cotton  struck  the  deck  of  the  Jijtne  Harry,  the  risk  then  and  there 
attached  to  it,  and  continued  to  protect  it,  whether  the  premium  was 
then  paid  or  under  the  contract  would  not  be  due  for  a  month, 
whether  it  was  entered  or  thereafter  to  be  entered,  reported,  or  to  be 
reported,  and  no  matter  whether  as  a  fact  these  things  were  neg- 
lected or  not.  But  I  do  not  agree  with  counsel  for  plaintiff  that 
Stewart,  Gwynne  &  Co.  could  not  withdraw  this  protection  from  any 
customer.  I  have  no  doubt  they  might  If  they  had  notified  the 
defendant  not  to  insure  Hamblet  on  this  or  any  of  his  consignments, 
the  company  would  have  been  "  otherwise  instructed,"  and  the  risk 
would  not  have  attached,  no  matter  how  much  Stewart,  Gwynne  & 
Co.  were  under  obligation  to  keep  Hamblet  insured.  His  remedy 
would  then  have  been  against  Stewart,  Gwynne  k  Co.,  for  damages 
for  failing  in  their  obligation  to  keep  him  insured  and  not  on  this 
policy.  But  they  never  so  instructed  the  company,  either  expressly 
or  impliedly.  They  did  not  intend  to  exclude  Hamblet's  shipment, 
neither  Beasley  or  Gwynne.  On  the  contrary,  they  were  doing  all 
they  Qould  to  get  him  to  come  under  the  policy.  They  both  er- 
roneously thought  that  Hamblet  had  excluded  himself,  which  was 
not  a  fact  He  was  not  responsible  for  this  error;  but  suppose  he 
was,  it  was  only  a  mistaken  belief  of  the  existence  of  a  fact  which  had 
no  existence,  and  we  should  judge  acccording  to  the  fact  as  it  was 
and  not  as  Gwynne  and  Beasley  erroneously  supposed  it  to  be,  un- 
less they  acted  on  that  error  to  the  damage  of  the  defendant  in  some 
more  substantial  way  than  a  repeated  expression  of  their  mutual 
beUef  in  the  existence  of  a  fact  which  had  no  existence.  That  which 
they  did  cannot  be  distorted  into  a  deliberate  contract  to  cancel  this 
policy  as  to  Hamblet,  or  what  is  the  same  thing,  a  deliberate  inten- 
tion by  Gwynne  to  exclude  him,  and  thereby  leave  him  without  in- 
surance. Neither  dreamed  of  doing  that,  but  only  entertained  a 
firm  belief  and  understanding  with  each  other  that  Hamblet  had 
kept  himself  insured  elsewhere,  in  which  they  were  mistaken. 

On  this  theory  of  the  rights  of  the  parties  it  is,  of  course,  imma- 
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terial  whether  Hamblet's  conaignmenta  were,  bj  reason  of  Owynne's 
and  Beadey's  mistake  of  a  fact,  reported  and  paid  for  or  not;  nor 
whether  they  were  erased  or  not,  but  it  strengthens  the  case  to  know 
that,  notwithstanding  the  error,  no  harm  was  done  the  defendant 
company,  because  "  Dobb's  young  man  "  blundered  on  the  truth,  and 
as  a  fact  reported  all  Hamblet's  consignments,  and  the  premiums 
were  properly  entered  and  paid,  everything  being  done  that  would 
have  been  done  if  no  mistake  had  occurred.  But  I  do  not  place  my 
judgment  on  this  fact,  and  if  the  case  were  not  otherwise  for  the 
plaintiff,  would  unhesitatingly  say  that  reporting  and  paying  the  pre- 
miums would  not  bind  the  defendant  to  any  risk,  where  in  fact,  by 
express  or  implied  instructions,  Hamblet  had  "  otherwise  directed,'' 
or  where  Stewart,  Qwynne  &  Co.  themselves  had,  by  mistake  or 
design,  "otherwise  instructed  "  as  to  Hamblet's  consignments.  The 
instructions  asked  by  plaintiff's  counsel  will  be  adopted,  except  as 
modified  by  this  opinion. 

Judgment  for  plaintiff. 
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TITLE     TO    COMMISSIONS     AFTER    TERMINATION     OP 

AGENCY. 


Cincinnati  (0,)  Superior  Court,—  Oenerai  Term. 


TRIMBLE 
CONN.  MUT.  LIFE  INS.  CO. 

A  contract  of  insurance  agencjr,  which  fixed  no  term,  provided  that  the  a^nte- 
shonld  devote  their  entire  time  and  attention  to  canvawinft  and  soliciting, 
colleotinff  premiums  on  policies  delivered  to  them,  or  to  their  sub-agents,, 
and  should  perform  all  other  services  pertaining  to  or  necessary  fur  the 
prosecution  of  the  company's  business,  and  that  in  consideration  of  the  per- 
formance of  such  duties,  the  comxienv  should  *^  allow  and  pav  them  a  com> 
mission  of  twenty-five  per  cent  on  all  the  first  premiums,  collected  by  them 
or  their  agents  upon  policies  received  ft'oiii  them,  and  ten  per  cent  for  each 
year  for  four  years  on  the  subsequent  or  general  premium  thereon." 

Held:  That  after  the  termination  of  the  a^ncy  by  the  act  of  the  company  the- 
agent  was  not  entitled  to  such  commissions  on  renewals. 

Stallo,  KiTTiiEDOE  &  WiLBT,  for  Plaint^. 
Jordan,  Jordan  &  Williamb,  for  Defendant. 

Plaintiff,  as  assignee  of  George  W.  Fackler,  late  one  of  the  general 
agents  of  defendant,  sues  for  an  account  of  premiums  collected  by 
it  within  four  years  after  the  termination  of  such  agency,  upon 
policies  secured  by  Fackler  during  its  continuance,  claiming  that  by 
the  terms  of  Fackler's  contract  he  was  entitled  to  commissions  on 
renewals  of  such  policies  for  four  years,  without  regard  to  the  con- 
tinuance of  his  agency,  which  was  at  will 

After  hearing  the  evidence  and  argument  by  plaintiff's  counsel^ 
the  court  decided  as  follows: — 

Harmon,  J. 
It  has  been  manifest  since  my  mind  first  got  possession  of  thia 
case,  that  it  turns  on  the  conBtructicn  of  this  contract.    The  plaintiff^ 
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to  succeed,  must  certainly  establish  the  proposition  that  bj  its  terms 
iie  obtained,  while  the  agent  of  the  company,  a  Tested  right  to 
renewal  premiums,  and  to  impaid  portions  of  first  premiums,  which 
fell  due  after  his  agency  terminated,  it  being  admitted  that  the 
<^ompany  had  the  right,  with  or  without  cause,  to  terminate  the 
agency  when  it  pleased. 

Assuming  that  the  contract  is  sufficiently  indefinite  to  justify  the 
court  in  looking  to  the  subsequent  conduct  of  the  parties,  to  deter- 
mine whether  they  haye,  by  mutual  assent,  whether  evidenced  by 
conduct  or  language,  put  a  construction  upon  it,  we  will  look  at  that  * 
first. 

There  were  three  occasions  when  it  might  naturally  be  eipected 
that  the  construction  of  his  contract  would  have  been  a  subject  of 
^consideration,  for  of  course  the  fact  that  the  one  party  or  the  other 
did  not  contend  for  a  certain  construction,  would  have  no  weight 
unless  the  occasion  would  naturally  call  upon  him  to  do  so. 

The  first  one  was  when  Rochester  transferred  his  interest  in  the 
contract  to  Fackler.  It  is  contended  for  plaintiff  that  the  fact  that  a 
transfer  was  made  showed  that  Fackler  must  have  had  in  mind  the 
construction  now  contended  for  by  the  plaintiff,  and  that  the  transfer 
being  sent  to  the  company  and  at  least  tacitly  assented  to  by  it, 
it  must  be  held  to  have  known  that  Fackler  made  this  claim.  But  I 
do  not  think  that  the  transfer  necessarily  had  anything  to  do  with 
the  right  to  commissions  after  the  agency  terminated.  It  may  natu- 
rally be  accounted  for  otherwise.  Neither  Bochester  nor  Fackler 
nor  the  company  had  in  view  a  termination  of  the  agency.  What 
all  the  parties  had  in  view  was  Rochester's  going  out,  and  Fadder's 
staying  in.  If  Rochester  had  made  no  assignment  of  his  right  to 
Fackler,  the  company,  if  they  had  separated,  might  not  have  been 
justified  in  paying  to  Fackler  alone  any  of  the  commissions  upon 
premiums  which  it  may  have  received  directly.  It  was  bound  to 
pay  such  commissions  to  the  firm  ;  and  the  right  to  continue  in  the 
business,  and  to  earn  commissions  may  have  been  fairly  a  subject  of 
transfer,  especially  when  we  consider  that  the  company,  having  bar- 
gained for  the  services  of  both,  could  not  be  expected  without  its 
consent  to  put  up  with  the  services  of  one. 

The  second  occasion  was  when  the  company  desired  to  separate 
Indiana  from  the  agency  created  by  this  contract,  and  a  correspond- 
ence took  place  between  the  parties,  which  resulted  in  giving 
Indiana  to  another  agent,  and  in  some  agreement  between  Fackler 
iind  that  other  agent  as  to  the  division  of  commissions  on  renewals 
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upon  policies  obtained  while  Fadder  held  the  agency  for  that  State. 
The  parties  were  not  here  considering  what  the  rights  of  either  would 
be  if  the  agency  were  terminated.  The  agency  for  both  States  wa» 
an  entirety  so  long  as  Fackler  continued  to  act  for  the  company, 
unless  he  consented  to  divide  it.  The  testimony  shows  that  the 
relations  of  the  parties  were  satisfactory,  the  company  did  not  of 
course  desire  to  offend  an  agent  it  wished  to  retain,  and  the  object 
of  the  correspondence  was  to  see  if  they  could  not  agree  upon  some 
terms  upon  which  Fackler  would  be  willing  to  act  for  Ohio  alone  and 
let  Indiana  go.  Fackler,  wishing  to  do  as  well  as  he  could  for  him- 
self in  the  bargain,  naturally  wanted  what  the  new  agent  was  willing 
to  concede,  at  least  a  share  in  an  easily  earned  commission  on 
renewals  upon  policies  which  his  labor  and  that  of  his  agents  had 
secured  for  the  company.  Of  course,  Fackler  had  a  vested  right  in 
these,  provided  his  agency  continued.  I  am  sure  that  in  the  amica- 
ble attempt  to  modify  their  agreement,  neither  party  had  any 
thought  of  what  would  be  the  effect  if  the  company  terminated  the 
entire  agency. 

The  third  occasion  was  when  the  agency  ended.  I  have  not  heard 
what  coimsel  might  have  to  say  on  that  subject,  but  it  is  perfectly 
manifest  that  that  of  all  times  is  the  one  when  we  would  expect 
something  to  be  said  upon  the  subject,  first,  because  the  event  had 
come  which  would  bring  it  to  the  minds  of  the  parties ;  second, 
because  Fackler  was  then  found  to  be  in  arrears  ;  third,  because  he 
was  put  to  the  humiliation  of  calling  upon  a  relation,  and  that  not  a 
blood  relation,  to  let  him  have  money  to  pay  the  compsuiy.  The 
fact  v^as  well  known  that  interests  of  this  sort  have  an  ascertainable 
value  by  the  tables  of  actuaries,  and  it  seems  to  me  that  if  we  were 
to  concede  that  what  occurred  on  the  other  two  occasions  bears  in 
favor  of  the  plaintiff,  the  fact  that  Fackler  did  not  on  this  occasion 
allude  in  any  way  to  this  claim  or  seek  to  have  ita  value  taken  by  the 
company  as  a  part  of  his  large  indebtedness,  would  overcome  it,  and 
that  the  plaintiff  is  being  given  the  benefit  of  every  doubt  if  the 
court  shall  say  that  he  comes  out  even  on  the  question  of  the  con- 
duct of  the  parties.  So  that  we  are  put  back  at  last  to  look  at  the 
agreement  simply  in  the  light  of  its  own  terms. 

It  must  be  admitted  that  this  agreement,  like  a  good  many  others 
drawn  by  persons  with  a  little  learning  so  dangerous  in  the  law,  has 
upon  casual  reading  a  sound  of  great  profundity  and  clearness,  but 
is  really  op€n  to  attack  for  obscurity,  and  that  obscurity,  as  is  often 
the  case,  arises  from  too  great  a  display  of  words  of  legal  smack. 
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Cbunsel  for  plaintiff,  with  great  ingenuity,  have  taken  advantage  of 
these  things  and  certainly  have  raised  some  doubt,  if  we  are  to  look 
at  the  contract  as  they  look  at  it.  But  it  seems  to  me  they  have 
failed  to  do  what,  by  the  well-known  rule  of  construction,  courts  are 
enjoined  to  do,  take  the  contract  by  the  four  comers,  consider  it  as 
a  whole. 

The  points  made  by  counsel  are  that  when  the  contract  reaches 
the  point  where  the  compensation  of  Fackler  is  provided  for,  it  is  so 
worded  as  to  appear  that  his  collection  of  some  premiums  is  the  con- 
dition upon  which  he  is  to  receive  a  commission  thereon,  but  that 
upon  other  premiums  he  was  to  have  commissions  whether  he  col- 
lected them  or  not  In  the  first  place,  I  am  not  prepared  to  say 
that  this  is  true.  It  is  only  a  very  critical  reading  that  would  sug- 
gest it  The  said  company  stipulates  and  agrees  '^  to  allow  and  pay 
the  said  George  Fackler  &  Co.,  a  commission  of  twenty-five  per  cent  on 
all  the  first  premiums  collected  by  them  or  their  agents  upon  policies 
received  from  them,  and  ten  per  cent  for  each  year  for  four  years  on 
the  subsequent  or  renewal  premiums  thereon,"  etc.  Assuming 
what  may  be,  and  I  think  perhaps  is,  the  case,  that  there  was  an 
intent  in  the  location  of  the  phrase,  "  collected  by  them,"  does  it 
follow  that  such  intent  was  that  the  agent  was  to  have  a  com- 
mission on  renewals  after  his  agency  ceased,  it  being  provided 
that  it  might  cease  whenever  the  company  so  wishes?  It  is  not 
equally  referable  to  an  intention  to  allow  the  agent  his  commission 
in  cases  where  the  insured  might  transmit  his  premium  directly  to 
the  company,  as  would  very  probably  be  the  case,  for  instance, 
where  extra  premiums  were  paid,  they  being,  as  the  testimony 
shows,  a  special  additional  premium  paid  for  a  risk  not  contemplated 
by  the  x>olicy.  It  seems  to  me  that  one  is  as  fair  a  construction  as 
the  other,  that  both  would  hardlv  be  contended  for,  and  that  we 
must  remember  that  we  naturally  expect  men,  when  they  are  pro- 
viding for  what  the  one  is  to  do  ani  the  other  to  pay,  to  have  in 
mind  only  the  state  of  affairs  while  the  contract  continues,  and 
that  a  stipulation  for  something  after  the  contract  is  en  led  ia  not 
ordinarily  to  be  looked  for  except  in  express  terms.  It  is  conceded 
by  counsel  that  the  only  effect  of  the  location  of  the  phrase,  "  col- 
lected by  them,"  in  the  next  clause,  relating  to  the  commissioua  on 
premiums  on  policies  existing  when  the  contract  was  made,  only 
has  the  effect  of  giving  the  agent  the  commissions,  although  the 
premium  should  not  pass  through  his  hands,  and  that  fact  strength- 
ens the  view  that  such  was  the  only  effect  of  the  clause  in  ques- 
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tion,  conaidermg  the  principle  I  have  already  spoken  of,  that  parties 
are  supposed  to  be  stipulating,  unless  the  contrary  appears,  for  the 
time  covered  by  the  contract,  and  not  for  something  to  happen  after- 
wards. 

I  am  unable  to  disc^over  any  particular  meaning  in  the  use  of  the 
words,  "  allow  and  pay,"  as  contended  for  by  counsel.  In  the  first 
place  both  words  are  proper  in  the  view  just  taken,  that  first  pre- 
miums being  always  collected  by  the  agent,  the  term  *'  allow  "  would 
naturally  apply  to  them  as  well  as  to  all  other  premiums  collected 
by  him,  and  as  the  parties  contemplated  the  payment  of  some 
premiums  directly  to  the  company,  the  use  of  the  word  "pay,"  also 
would  be  proper.  But  if  that  be  not  true  it  is  only  a  part  of  that 
verbiage  which  is  well  illustrated  in  the  use  of  the  pompous  terms 
*'  stipulates  and  agrees."  It  certainly  could  not  be  contended  that 
there  is  anything  but  a  desire  to  spread  himself  to  be  seen  in  the 
use  by  the  writer  of  both  of  those  term& 

Now  this  being  the  case,  it  seems  to  me  that  it  would  be  straining 
a  point  to  say,  if  we  look  along  further,  that  the  intent  of  this  con- 
tract was  to  provide  that  the  agent  was  to  have  something  after  the 
agency  terminated.  But  looking  at  the  entire  contract,  it  seems  to 
me  perlectly  clear  that  the  parties  had  no  such  thing  in  view,  and 
why?  The  language  of  the  undertaking  on  each  side  is  as  follows: 
"  Fackler  &  Co.  agree  to  devote  their  entire  time  and  attention  in  a 
faithful  and  industrious  manner  to  the  general  business  of  life  insur- 
ance for  said  company  in  said  States,  in  canvassing  and  soliciting  in 
said  States,  collecting  premiums  on  policies  delivered  to  them  or 
their  sub  or  local  agents,"  etc. 

The  parties  do  not  then  proceed  to  provide  separate  payments  for 
these  separate  services.  They  do  not  say  the  agent  shall  have  so 
much  for  getting  the  appHcation,  so  much  for  collecting  the  pre- 
miums, but  they  say  expressly:  " In  consideration  of  the  faithful  per- 
formance of  the  aforesaid  duties  by  said  George  W.  Fackler  At  Co.," 
they  shall  receive  the  stipulated  commissions. 

It  is  true,  sometimes,  where  a  number  of  things,  whether  articles 
to  be  delivered  or  services  to  be  rendered,  are  specified,  and  after- 
wards a  series  of  compensations  therefor  are  provided,  that  the 
maxim,  singula  singulis  reddenda,  is  to  be  applied,  but  it  seems  to 
me  absolutely  impossible  to  do  so  here  because  the  sums  to  be 
ascertained  by  a  certain  percentage  or  commission  are  expressly 
stated  to  be  the  payment,  not  only  for  all  the  specific  things  to  be 
done  by  Fackler  as  stated  above,  but  for  "  all  other  services  pertain- 
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ing  to  and  necessary  for  the  successful  prosecution  of  the  business  '* 
of  the  company  in  Ohio  and  Indiana.  That  being  the  case,  it  seems 
to  me  perfectly  plain  that  what  the  parties  were  specifying,  what  he 
should  do  on  the  one  hand  and  what  they  should  pay  him  for  it  on 
the  other,  while  the  agency  should  continue,  and  that  it  is  impossi- 
ble by  fair  construction  to  find  in  the  contract  the  meaning  con- 
tended for  by  the  plainti£^  viz:  that  the  intent  of  the  contract  was» 
that  for  getting  applications  of  insurance  in  this  company  the  agent 
was  to  be  entitled  to  twenty-fiye  per  cent  upon  the  first  premium, 
and  ten  per  cent  on  renewals  for  four  years,  regardless  of  the  contiau- 
ance  of  the  agency. 

This  seems  to  me  to  settle  the  controversy.  It  may  be  said  that 
it  is  eminently  fair  that  the  company  should  continue  to  pay.  It 
may  be  said  it  is  a  hardship  on  the  agent,  after  having  sowed  the 
seed  with  much  toil,  not  to  be  permitted  to  pluck  the  fruit  when  the 
plucking  is  comparatively  easy.  But  the  answer  is,  that  where  par- 
ties make  a  contract  they  stand  or  fall  by  it,  and  if  Fackler  intended 
to  secure  to  himself  such  a  right  it  was  easy  to  say  so.  He  might 
have  done  it  by  separating  the  various  commissions  provided  for  and 
making  each  a  payment  for  some  specific  service:  If  the  contract 
provided  that  for  getting  the  insurance  he  should  have  twenty-five 
per  cent  upon  the  fiirst,  and  ten  per  cent  upon  subsequent  premiums 
for  four  years,  he  would  have  a  vested  right  which  would  survive  the 
termination  of  his  agency,  but  those  amounts  being  named  as  what  he 
is  to  get  for  everything  he  was  to  do  as  agent,  he  cannot  say  he  is 
entitled  to  them  after  his  agency  has  ceased,  and  he  can  no  longer 
render  the  services  for  which  they  were  to  be  the  reward. 

I  am  sorry  now  that  this  view  has  so  ripened  in  my  mind  as  to  lead 
me  to  decide  the  case  without  hearing  from  counsel  for  the  defense^ 
that  argument  was  not  insisted  upon  at  the  time  the  motion  for  a 
nonsuit  was  made,  but  at  that  time  I  did  not  fully  grasp  the  entire 
scope  of  this  contract,  which  I  had  only  heard  read  over  once. 

Judgment  for  defendant. 
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IN  IN8UBANGE  CASES,  BEKDEBED  IN  THE  UNITED  STATES  SUFBEMK 
AND  CIBGUIT  COURTS,  AND  IN  THE  STATE 
SUPREME  COURTS. 

APPLICATION. 

^  106.  LiM. — Amtoers  as  Sepresentaiions  or  Warranties. — Effect 
tf  False  Answers, —  When  Filled  in  by  Agent, — The  materiality  of 
warranties  is  not  open  to  consideration,  bnt  in  case  of  doubt  the 
court  will  construe  answers  as  representations.  Answers  to 
specific  questions  which  are  fraudulent  misrepresentations,  will 
work  a  forfeiture.  But  answers  which  could  only  be  made  to 
the  best  of  knowledge  or  belief  will  not  work  a  forfeiture  if  made 
in  good  faith.  Answers  filled  in  by  the  agent  on  his  own 
responsibility  will  not  be  regarded  as  made  by  the  insured. 

SchwarMbach  vs.  Ohio  VaUeif  Protective  Union. 

ep'd  J<mr%  p.  f  18.  W.  Ta.  a  A. 
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BENEVOLENT   ASSOCIATION. 

§107.  Life. —  Who  may  he  Benrfidaries. — Compenfafion  of 
Tnuiees, — Ow  /cr  in  Case  of. — Associatioos  organized  under  the 
proYisions  of  the  law  embodied  in  the  Bevised  Statutes,  section 
^-5,630, ''  for  the  mutual  protection  and  relief  of  its  members,  and 
for  the  payment  of  stipulated  sums  of  monej  to  the  families  or 
heirs  of  deceased  members/'  are  not  authorized  to  issue  certifi- 
cates of  membership  payable  to  the  named  beneficiaries  "or 
RPsigns,"  nor  payable  in  case  of  death  to  others  than  the  family 
or  heirs  of  the  insured  member.  Trustees  of  such  associations, 
having  Toted  to  themselves  and  accepted  designated  sums  of 
money,  as  compensation  for  their  services  for  particular  years, 
have  no  power,  in  subsequent  years  of  their  service,  to  vote 
themselves  "back  pay"  for  their  services  during  such  former 
years.  Such  trustees  have  no  authority,  by  virtue  simply  of 
their  trusteeship,  to  act  for  or  bind  their  association,  except  in 
Iheir  aggregate  and  administrative  capacity  as  a  board ;  and 
where  they  assume,  by  virtue  of  their  trusteeship,  to  act  in  the 
separate  and  individual  capacity  of  treasurer,  secretary,  or  as 
general  or  special  agent  of  their  association,  they  cannot  thereby 
create  against  it  a  legal  liability  to  compensate  them  as  trustees 
for  such  services.  Such  trustees,  unless  especially  invested  with 
the  additional  capacity  and  authority  of  officers  or  agents,  are 
limited  m  their  claims  to  compensation  to  such  sums  as  will 
reasonably  compensate  them  for  the  time  and  expense  incurred 
in  going  to,  attending,  and  returning  from,  their  official  meet- 
ings, and  for  their  services  while  in  session.  Whether  a  corpo- 
ration which  is  shown,  upon  a  quo-warranto  proceeding,  to  have 
misused  or  abused  its  franchises,  should  be  ousted  of  its  cor- 
porate franchises,  is  a  question  not  capable  of  determination  by 
any  fixed  rule  or  test,  but  rests  in  the  sound  discretion  of  the 
court,  in  the  light  of  all  the  circumstances  of  the  case  before  it. 

Slote  vs.  Pete's  Mulual  Bentfii  Assoeiation. 

P«p'd  Jour  1.  p.  606.  Ou  a  C. 

BENEVOLENT  SOCIETT. 

§108.  Life. — Oovsimction  of  Charter. —  Wh-i  way  he  Bene- 
ficiary,— Righ'8  of  Beneficiary. — The  chftter  of  the  Supreme 
Lodge  Knights  of  Honor,  which  provides  for  the  payment  of  a 
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sam  of  money  upon  the  death  of  a  member,  **  to  his  family  or  as 
he  may  direct/'  has  been  correctly  construed  by  the  order  as  al* 
lowing  the  member  to  designate  as  his  beneficiary  any  persoPi^ 
whether  a  member  of  his  family  or  not.  The  privilege  thus  re- 
served to  the  member  is  a  power  of  appointment  of  the  recipient 
of  a  fund,  which  power  is  revocable,  with  the  consent  of  the  or- 
der and  in  conformity  to  its  rules  and  regulations,  at  the  will  of 
the  member  who  has  made  such  an  appointment.  The  benefici- 
ary thus  appointed  by  a  member  of  the  order  has  no  vested  in- 
terest in  the  fund  by  reason  of  the  appointment,  but  takes  an  in- 
terest subject  to  the  power  of  the  member  to  revoke  the  appoint- 
ment, with  the  consent  of  the  order,  and  in  conformity  to  its  rules 
and  regulations. 

Highland  vs.  Highland  (Ills.),  16  Chi.  Leg.  News,  2^2;  Tennessee  Lodge 
VB.  Ladd,  5  Lea,  716 ;  Supreme  Lodge  vs.  Martin,  12  Ins,  L.  Jour.,  628 ; 
Dorian  vs.  Central  Verein,  7  Daly,  168;  Swift  vs.  Conductors*  Asso.,  96 
Ills.,  809;  Splawn  vs.  Cbew,  60  Texas,  532 ;  Hellenberg  vs.  I.  O.  B.  B.,  9^ 
N.  Y.,  580;  Relief  Asso.  vs.  McAuley,  2  Mackey,  70;  Van  Bibber  vs.  Van 
Bibber,  14  Ins.  L.  Jour.,  290;  Duvall  vs.  Goodson,  79  Ky.,  224.  Distin- 
gnishing  Masonic  Ins.  Co.  vs.  Miller,  13  Bash.,  489 ;  Weisert  vs.  Moehl,  5 
Ky.  Law  Bep.,  285;  Hallan  vs.  Gardner,  5  id.,  857. 

Gentry  ts.  Sup  'erne  Lrnige  Knights  «/"  Ho-nor, 
Rep'd  Jour*],  p.  403.  '  Isid.  U.  S.  C.  a 

CONTRACT. 

•  §  109.  Fire.— To  Keep  Propeiiy  Insured.— Effect  o/BreacfL— 
Appeid  in  Case  of. — Evidence. — Moiigage  davse, —  Waiver. — 
Limitation. — ^VThere  suit  is  for  a  breach  of  contract  for  failure  to 
keep  insured  property  to  the  value  of  (125,000,  it  comes  within 
the  Illinois  statute,  allowing  appeals  where  over  (1,000  involved. 

Morris  vf.  Preston,  93  111.,  215. 

Testimony  of  the  writer  as  to  his  motives  in  writing  certain 
letters  regarding  a  claim  put  in  evidence,  is  inadmissible.  In- 
structions as  to  the  construction  of  a  mortgage-clause  in  a 
mortgage,  with  relation  to  keeping  the  property  insured,  and 
its  being  of  no  effect  in  such  a  saif  as  the  above,  were  irrele- 
vant, but  if  they  worked  no  harm,  will  not  call  for  a  reversal. 
Where  parties  who  have  agreed  with  the  owner  to  keep  the 
property  insured,  fail  to  do  so,  the  owner  cannot  with  knowledge 
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of  the  failnre,  stand  idly  by  and  tben,  for  the  first  time,  after  a 
loss,  claim  indemnity  for  a  breach  of  contract ;  he  should  bare 
procured  such  insurance  for  himself.  If  in  the  face  of  such  an 
agreement,  the  owner  during  two  consecutive  years,  assumed  the 
duty  of  procuring  insurance  for  himself,  he  thereby  released  the 
parties  who  had  agreed  \o  procure  it,  from  further  obligations  to 
do  so.  Failure  to  comply  with  such  agreement  is  barred  by 
statute  of  limitations  after  five  years,  although  the  contract  be  a 
continuing  one. 

Brant  w.  Oallup^ 

Bep'd  Joor*!.  p.  497.  lUk  S.  ( • 

DES<)RIPTION. 

§  110.  MARniE. — 0/  Shipping  Lin-*^  in  Case  of  Chartered 
Tes^e^.-^Where  an  insurance  certificate,  issued  under  a  policy 
of  marine  insurance,  described  the  goods  as  *' shipped  on 
board  of  the  Great  Western  Steamship  Company,"  Hdd,  That 
shipment  upon  a  vessel  not  owned  by  the  company,  but  char- 
tered by  it  and  placed  upon  its  line  as  one  of  its  vessels,  satisfied 
the  terms  the  contract. 

Crostceil  v$.  MercanlUe  MuL  Marine  I/ut,  Co* 
Bep*A  a«mrl.  i>  688.  Mm,  U.  8.  0.  O 

EVIDENCE. 

§  111.  Life. — Failure  io  Produce  Proofs  of  D  aih. — Indorse- 
mints  on  Proof  84 — Dedaraiv^ns  of  Insured  as  t.  Sickness.^  HypO' 
thetical  Questions  as  io  Sicktiess, — Proofs  of  death  when  required 
as  a  prerequisite  of  payment  must  be  shown  to  have  been 
furnished  in  order  to  recover.  Evidence  of  issuing  of  policy  and 
of  refusal  to  pay  claim  without  objecting  to  proofs,  is  admissible, 
although  proofs  of  death  are  not  produced,  and  it  is  not  shown 
that  an  offer  to  deliver  up  policy  on  payment  of  claim  according 
to  its  terms  had  been  made.'  Indorsements  on  proofs  showing 
when  they  were  delivered  are  proper  evidence,  though  the  prooUsi 
themselves  are  not  read  to  the  ]ury.  Declarations  of  insured  as 
to  previous  sickness  are  hearsay  and  inadmissibla  Hypo* 
thetical  questions  to  experts-  as  to  the  effect  of  certain  disorders 
are  properly  disallowed. 

Sehwartback  vs.  Ohio  F<fV  ^^^f^ive  Uniov^  • 
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EVIDENCE. 

§  112,  Life. — Construdion  of  Statute  as  (o  Privileged  CommUr 
locations  to  Physuian. — The  New  York  Btatute  making  informa- 
tion acquired  by  the  physician  in  his  professional  capacity 
privileged  and  prohibiting  its  disclosare  unless  expressly  waived 
by  the  patient,  is  founded  on  public  policy,  and. its  provisions 
cannot  be  waived  except  as  expressly  provided.  The  prohibi- 
tion remains  in  force  after  the  death  of  the  patient  as  well  as 
during  his  life,  and  an  executor  or  administrator  is  not  a  per- 
sonal representative  of  the  patient  in  such  a  sense  as  to 
authorize  him  to  waive  it.  He  represents  simply  in  respect  to 
rights  of  property. 

Edington  vs.  Mutual  Lifo  Ins.Oo.,  G7  N.  T.,  185;  EdiDgton  vs.  ^toa 
Life  Ins*.  Co.,  77  N.  Y.,  6G4 ;  Pierson  vs.  The  People,  79  N.  Y.,  424 ;  Grat- 
ton  vs.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.,  281 ;  Bowman  vs.  Norton, 
6  O.  &  P.,  177. 

Westover  vs.  .£Uia  Life  Int.  Co. 
Bep>d  f our*!,  p.  fsa.  N.  T.  a  A. 

ORAL  CONTRACT. 

§  113.  Fire. — Svbscquerd  Written  Pdicy  as  Evidence  of  Terms. 
— Defendant,  by  oral  agreement,  insared  pLiintiffs'  property,  a 
written  policy  to  be  subsequently  issned.  A  loss  occurred,  and 
afterwards  defendant  made  and  delivered  to  plainti£fs  a  written 
policy.  Hddf  That  the  policy,  as  against  plain tifis,  was  not  con- 
clusive as  to  the  terms  of  the  iosurance,  but  was  only  evidence  as 
plaintiffs'  admission  of  those  terms,  and  might  be  rebutted  by 
proof  of  the  oral  agreement  Where  there  is  an  oral  contract  of 
insuraoce,  a  policy  to  be  subsequently  issued,  and  nothing  is 
said  about  conditions,  it  is  presumed  that  the  parties  intended  to 
have  inserted  in  it  the  conditions  usual  in  such  cases,  or  such  as 
have  been  before  used  by  the  partiea  That  a  particular  condi- 
tion is  usual  must  be  shown  by  the  party  who  insists  on  it. 

JSalisbury  ts.  EMa  F.  Int,  Co. 
Rti^d  Joum,  p.  UO.  ICim.  S.  C. 

PARTNERSHIP. 

§  114.  Fire. —  When  a  Question  for  the  Jm-y. — It  is  not  error 
to  leave  to  the  jury  the  question  of  partnership  inter  se,  the  ev- 
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idence  tending  to  show  a  purchase  of  a  stock  of  goods  in  a  store 
by  one,  and  his  employment  of  another,  who  had  no  interest  in 
it,  to  conduct  the  business  for  half  the  net  profits,  being  respon- 
sible for  half  the  losses  by  bad  debts. 

Pittsburgh  Ins,   Co.  w.  Frngee. 

Ktp'd  Jour*I,  p.  Sia.  Pa.  S.  O. 

PLEADING. 

§  115.  PiRB.— JEJfec^  of  Demurrer. — Error  in  Foist  Bepresen- 
tatiovs. — Where  plaintiff  elects  to  stand  upon  a  demurreri  and 
facts  are  thus  admitted  which  constitute  a  complete  answer, 
nothing  more  is  left  to  try,  and  an  appeal  will  lie  from  the  ruling 
on  the  demurrer.  The  court  will  not,  in  order  to  lind  a  way  for 
reversal,  go  outside  the  record  in  case  of  supposed  blunder  in 
the  pleadings,  and  base  a  ruling  upon  a  supposed  intention  of 
the  pleader.  The  question  is  not  free  from  difficulty  whether  an 
insurance  company  can  set  up  the  falsity  of  representations 
other  than  those  which  have  been  reduced  to  writing. 

ElIiB  vs.  Gooncil  Bluffs  Ins.  Co.,  20  N.  W.  Bep.,  782. 
Wallace  vs.  Council  Bluffs  Ins.  Co. 
Bep'd  Joar%  p.  489.  Iowa  S.  C. 

POLICT. 

§  116.  Life.--  Waiver  (^Forfeiture. — The  issumg  of  a  policy 
or  continued  receipt  of  premiums  after  knowledge  of  facts  which 
would  work  a  forfeiture,  will  operate  as  a  waiver. 

Schwarzbach  vs.  Ohio  Valley  Protective  Union. 

-Ilioe,  111. 

PBEMIUM. 

§  117.  Life. — General  Agent  may  Waive  Payments. — ^Al- 
though in  the  printed  policy  and  the  application  for  life  insur- 
ance it  is  stated  that  no  policy  will  be  considered  valid  and 
binding  until  tbe  premium  is  paid,  a  general  agent  of  a  foreign 
company  may  waive  such  condition  and  give  credit ;  and  as  the 
evidence  in  this  cnse  shows  that  the  delivery  of  the  policy  in  suit 
was  unconditional,  and  that  the  agent  did  in  fact  waive  the 
terms  thereof  requiring  prepayment,  the  policy  should  be  held 
valid,  and  plaintiff  allowed  to  recover  the  amount  of  insurance. 
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with  interest^  after  deduotiog  the  amount  of  preiniam  due  anJ 
aopaid. 

0*Brien  9S.  Union  Mutual  Life  £u.  Co. 
]tep*d  JourT,  p.  842.  lli«i.  U/S.  C.  C. 

PREMIUM  NOTE. 

§  11&  FlBR.— Failure  to  Pay  Interest  Supmda  Pdiey.—FaU' 
ure  of  Notice. — ^Where,  in  accordance  with  the  charter,  the  policy 
and  bj-kw8  prescribed  that  the  policj  should  be  suspended  in 
case  of  non-payment  of  interest  on  any  premium-note  and  not 
considered  binding  until  such  interest  be  paid,  but  that  tho 
defaulting  member  should  be  bound  for  any  assessment  in  the 
mean  time  to  pay  losses,  no  recovery  can  be  had  for  a  loss  while 
such  interest  is  in  default.  ,  Failure  on  the  part  of  the  company 
to  send  the  customary  notice  as  to  time  of  payment,  will  not 
excuse  the  non  payment 

Mntnal  Fire  Eds.  Co.  vs.  Miller  Lodge,  58  Md.,  463  ;  Doster  vs.  In?.  Go^ 
106  U.  S.,  30. 

Webb  V8,  Mutual  Fire  Ins.  Co. 
Bap'd  Jonr'l,  p.  534.  Md.  C.  A. 

PROHIBITED  BISS. 

§  119.  Fire. — Keeping  and  Storing. — Gunpowder. — Effect  if 
Usage. — ^A  policy  on  a  stock  of  goods  "  usually  kept  in  a  country 
store,"  with  printed  condition  to  be  void  if  gunpowder  be  kept 
in  the  building,  and  printed  permission  to  merchants  accustomed 
to  deal  in  it  to  keep  it  for  sale  in  a  limited  quantity,  is  avoided 
by  keeping  it  in  excess  of  such  quantity,  notwithstanding  a  usage 
to  keep  it  in  such  stores  in  greater  quantities. 

Distinguisbing  Franklin  F.  Ins.  Co.  vs.  Updegraff,  7  Wrigbfc,  357  ;  Giti- 
sens  Ins.  Go.  vs.  McLaaghlin»  3  P.  F.  Smith,  485. 

Pittsburgh  Ins.  Co.  w.  Frajsee. 

-•114. 

BEINSURANGE. 

§  120.  Fire. — Effect  of  Mi  d-8(ription. — Arbiiralion  Clause.. — 
The  P.  company  issued  a  policy  on  a  "  one  and  one-half  story* 
hard-finished,  frame  boarding-house,*'  and  subsequently  reinsured 
part  in  the  S.  company  under  the  same  description.    The  P. 
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oompanj  having  resisted  payment  on  the  ground  that  only  the 
lower  story  was  hard-finished,  was  defeated.  Hdd,  That  the  S. 
company  was  liable  .to  the  P.  company  under  the  reinsurance 
contract  whether  the  description  was  true  or  false,  so  long  as  it 
was  made  by  the  P.  company  in  good  faith.  It  insured  the  in- 
terest of  the  P.  company,  and  its  liability  was  determined  by  the 
liability  of  reinsured.  It  was  not  open  to  the  reinsurer  to  in- 
quire into  the  merits  of  questions  between  the  insured  and  the 
original  insurer.  Held^  That  the  arbitration  clause  has  no  force 
in  a  contract  of  reinsurance,  there  is  nothing  to  arbitrate  since 
the  liability  is  fixed  by  the  liability  of  the  original  insurer. 

Jackson  ti.  St.  Paul  F.  A  M,  Lift.  Ok 
ItopM  Jovrl,  p.  64e.  N.  Y.  G.  A. 

BEINSURANCE. 

§121.  FiBE. — MisdescT'ptvn  (f  L' cation, — Where  a  contract  of 
reinsurance  confines  the  location  of  the  risks  within  certain 
limits,  then  there  can  be  no  recovery  for  a  risk  located  outside 
of  said  limits,  which  is  erroneously  stated  to  be  within  said  limits 
in  the  schedule  of  risks  accompanying  the  policy  of  reinsurance. 

London  A  Ltmcamhire  Fire  Ins.  Co.  r«.  ^y coming  Fire  Ins.  Co. 

B«p'd  JoQrl,  p.  630.  Pa.  S.  C. 

§  122.  Life. — Breach  of  Oral  Rqpresentaiwa. — The  failure  of 
an  insurance  company  that  procures  reinsurance  to  comply  with 
an  oral  promissory  representation  in  regard  to  its  future  conduct 
and  as  to  the  amount  it  would  keep  at  risk,  made  without  fraud 
or  falsehood,  before  the  policy  was  issued,  and  not  alluded  io 
therein,  is  not  a  valid  defense  against  the  insurer*s  liability  upon 
the  policy. 

Ids.  Co.  vs.  Mowiy,  96  IT.  S.,  544;  Kimball  vs.  ^tna  Ins.  Co.,  9  AlleD, 
640;  Alston  vs.  Mechanics'  Ins.  Co.,  4  Hil1»  829;  Mayor  of  N.  Y.  vs.  Brook- 
lyn Ins.  Co.,  43  N.  Y.,  467;  Biyantvs.  Ocean  Ins.  Co.,  22  Pick.,  200;  Trail 
vs.  Baring,  8  Big.,  288. 

Prudential  Ins.  Co.  vs.  .^kna  Life  Ins.   Ci. 
B«p*d  Joar^,  p.  68C  Ct.  U.  &  0.  C. 
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REPORT  OF  DE(3ISI0NS 

UENDEKEB  IN  INSUBAKCE  GASES,  IN  THE  UNITED  STATES 

SUPBEME  AND  CmCUIT  COURTS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


From  etriifled  transeripis  in  <mr  possession, 

SUPKEME  COURT  OF  IOWA. 


Appeal  from  Cedar  Dis*nct  CourL 


WALLACE 

COUNCIL  BLUFFS  rN».  CO.* 

Where  plaintiff  elects  to  stand  upon  a  demurrer,  and  facts  are  thus  admitted 
ifbich  constitute  a  complete  an8wer,nothinj$  more  is  lelt  to  try,  and  an 

.    appeal  will  lie  from  the  ruling  on  the  demurrer. 

The  court  will  not,  in  order  to  find  a  way  for  reversal,  go  outside  the  record  in 
case  of  supposed  blunder  in  the  plesldings,  and  base  a  ruling  upon  a  sup- 
posed intention  of  the  pleader. 

The  question  is  not  free  from  difficulty  whether  an  insurance  company  can 
set  up  the  falsity  of  representations  other  than  those  which  have  beun 
reduced  to  writing. 

*  Ol  iilon  filed.  April  24, 1886. 
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Action  upon  a  policy  of  fire  insurance.  The  defendant,  for 
answer,  pleaded  certain  verbal  representations,  which  it  alleged  were 
false  and  fraudulent  It  also  pleaded  that  the  plaintiff  failed  io 
make  preliminary  proof  as  required,  and  pleaded  some  other  mat- 
ters. It  did  not  set  out  a  copy  of  any  application  or  representa- 
tion, nor  show  that  any  copy  was  attached  to  or  indoised  upon 
the  policy.  The  plaintiff  demurred  to  six  divisions  of  the  answer, 
in  some  of  which  were  set  up  the  alleged  false  and  fraudulent 
representations;  the  demurrer  being  based  upon  the  ground  that 
no  copy  thereof  had  been  attached  to  or  indorsed  upon  the  policy. 
The  court  overruled  the  demurrer,  and,  the  plaintiff  electing  to 
stand  upon  his  demurrer,  judgment  was  rendered  against  him  for 
costs.    The  plaintiff  appeals. 

C.  E.  Wheeleb  and  W.  G.  Thompson,  for  AppdlanL 
Phillips  &  Day,  for  Appellee, 

Adams,  J. 

1.  After  the  plaintiff  had  elected  to  stand  upon  his  demurrer,  a 
question  arose  as  to  the  proper  practice.  The  defendant  insisted 
upon  proceeding  to  trial  upon  that  portion  of  the  answer  not 
demurred  to.  But  the  plaintiff  refused  to  proceed,  and  judgment 
was  rendered  against  him  for  costs,  as  above  set  forth.  The 
defendant  now  insists  that  the  action  was  disposed  of  in  such  a  way 
that  an  appeal  merely  from  the  ruling  on  the  demurrer  does  not  lie. 
But  it  appears  to  us  that  after  the  ruling  upon  the  plaintiff's  de- 
murrer, and  after  the  plaintiff's  election  to  stand  upon  the  demurrer, 
there  was  nothing  left  for  the  district  court  to  try.  As  the  case 
then  stood,  the  plaintiff  was  wholly  defeated.  Facts  stood  admitted 
which  were  a.complete  defense,  and  while  they  so  stood  the  plaint- 
iff by  no  possibility  could  have  judgment  against  the  defendant. 
By  electing  to  stand  upon  the  demurrer,  he  conceded  that  judg- 
ment must  go  against  him,  and  that  it  must  stand  against  him 
unless,  upon  appeal,  he  could  secure  a  reversal  The  case,  so  &r  as 
the  district  court  was  concerned,  was  finally  disposed  of.  The 
defendant  had  no  occasion  nor  right  to  ask  to  be  allowed  to  defeat 
the  plaintiff  again,  and  have  another  judgment  for  costs,  in  antidpc- 
tion  that  the  plaintiff  might  appeal,  and  by  an  appeal  secure  a 
reversal.  If  so  much  of  the  defendant's  answer  as  was  not  de- 
murred to  showed  a  good  defense,  that  defense  remained  available 
to  the  defendant  when  it  should  be  needed. 

2.  We  come  now  to  the  questions  raised  by  the  demurrer.    And 
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here  we  find  ourselves  somewhat  perplexed  by  the  fact  that  theris  ia 
a  portion  of  the  answer  demurred  to,  to  which  the  demnrrer  does  not 
seem  to  have  any  application,  and  yet  sach  fact  is  nob  noticed  in  the 
arguments  of  counsel  The  fifth  division  of  the  answer  is  demurred 
to,  and  that  division  is  in  these  words:  *'That,  as  a  condition  pre- 
cedent to  the  right  of  recovery  under  said  policy,  it  is  provided 
therein  that  x)ersons  sustaining  loss  or  damage  by  fire  shall  forth- 
with give  notice  of  said  loss  to  the  company,  and  as  soon  there- 
after as  possible  render  a  particular  account  of  such  loss,  signed 
and  sworn  to  by  the  assured,  and  stating  the  actual  cash  value  of 
the  property,  and  the  interest  of  the  assured  therein.  ^  *  *  And  the 
defendant  says  that  the  plaintiff  utterly  failed  to  furnish  statements 
or  proofs  so  required,  or  any  proofs."  The  ground  upon  which  the 
demurrer  is  based  is  set  out  in  these  words:  "  That  said  defenses  set 
out  and  allege  certain  representations  of  the  assured  which  defend- 
ant alleges  were  made  at  the  time  the  policy  sued  upon  was  issued, 
and  for  th^  purpose  of  procuring  said  insurance;  and  also  allege 
that  the  representations  were  false;  but  do  not  allege  or  show 
that  such  representations,  or  any  part  thereof  were  by  defendant 
attached  to  or  indorsed  upon  said  policy,  or  a  true  copy  of  the 
same."  The  fifth  division  of  the  answer  does  not  set  up  the  &lsity 
of  any  representaions,  but  a  failure  to  make  preliminary  proof. 
That  division  was  not  demurrable  upon  any  such  ground  as  stated, 
nor  are  we  able  to  see  that  it  was  demurrable  upon  any  ground. 
Possibly  the  plaintiff  did  not  intend  to  demur  to  that  division. 
But  we  do  not  feel  justified,  in  order  to  find  a  way  to  a  reversal,  to 
disregard  the  record  and  base  a  ruhng  upon  a  supposition  that  the 
plaintiff  intended  something  different  from  the  record.  It  would  be 
going  quite  far  enough  to  base  a  ruling  upon  the  supposed  inten- 
tion of  a  pleader  in  contravention  of  the  pleading,  if  the  ruling,  when 
made,  would  sustain  the  judgment  of  the  court  below. 

Taking,  then,  the  demurrer  as  it  reads,  we  have  to  say  that,  so 
far  as  the  fifth  division  of  the  answer  is  concerned,  the  demurrer 
was  unquestionably  rightly  overruled.  The  plaintiff,  by  demurring, 
admitted  the  facts  stated  in  that  division,  and  by  electing  to 
stand  upon  his  demurrer,  he  admits  them  in  this  count,  and  we  are 
asked  to  say  whether,  with  those  facts  admitted,  judgment  should 
stand  against  him.  It  must  be  conceded  that  if  we  confine  ourselves 
to  the  record,  as  we  hold  that  we  must,  the  judgment  must  stand. 

As  to  the  question  whether  an  insurance  company  can  be  allowed 
to  set  up  as  a  defense  the  falsity  of  representations  other  than  those 
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which  have  been  reduced  to  writing,  and  a  copy  thereof  attached  to 
or  indorsed  upon  the  policy,  it  is  manifest  that,  under  the  view ' 
whiol)  we  have  taken,  the  case  does  not  call  for  an  opinion.  The 
question  is  not  free  from  difficulty  unless  it  should  be  regarded 
as  settled,  as  perhaps  it  should  be>  by  Ellis  vs.  Council  Blufb  Ins. 
Co,  20  N.  W,  Btp.,  782. 

Affirmed* 
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TJKITED  STATES  CIBCUIT  COURT  OF  INDIANA. 


MADELEINE  GENTRY  et  A3l. 
8UPBBME  LODGE  KNIGHTS  OF  HONOR.* 

The  charter  of  the  Supreme  Lodge  Knights  of  Honor,  irhich  provides  fbr  the 
payment  of  a  sum  of  money  upon  tlie  death  of  a  member,  **  to  his  family  or 
as  be  may  directf"  has  been  correctly  construed  by  the  order  as  allowing 
the  member  to  designate  ds  his  beneti clary  any  x)er80U/  whether  a  member 
of  his  family  or  not.  The  privilege  thus  reserved  to  the  member  is  a  power 
of  appointment  of  the  recipient  ot  a  fund,  which  power  is  revocable,  with 
the  consent  of  the  order  and  in  conformity  to  its  rules  and  regulations,  at 
the  will  of  the  member  who  has  made  such  an  appointments  The  benefl- 
ciarv  thns  appointed  by  a  member  of  the  order  bus  no  vested  interest  in 
fund  by  reason  of  the  appo.ntment,  but  takes  an  interest  sub^t  to  the 
power  of  the  member  to  revoke  the  appeiutmcmtf  wjth  the  consent  of  the 
order,  and  in  conformity  to  its  rules  and  regulations. 

Suit  ou  benefit  certificate,  for  $2,000. 

The  charter  of  the  defendant,  the  Supreme  Lodge  Knighttf  of 
Honor,  granted  by  the  legislature  of  the  State  of  Kelltucky,  in  1876| 
empowered  it  to  establish  and  conduct  a  widows  and  orphans' 
benefit  fund,  from  which,  on  satisfactory  evidence  of  the  deafth  of  a 
member  of  the  order  who  had  complied  with  aU  its  lawful  require 
ments,  '*  a  sum  not  exceeding  $5,000  shall  be  paid  to  his  family^  or 
as  he  may  direct'' 

At  the  institution  of  the  order,  in  1878,  the  members  thereof,  by 
their  constitution,  stated  one  of  the  "  objcscts  of  the  order "  to  be, 
"to  establish  a  benefit  fund,  from  which  a  sum  tkot  to  exceed 
$2,000,  shall  be  paid  at  the  death  of  each  member  to  his  family,  or 
to  be  disposed  of  as  he  may  direct"    In  1877,  this  clause  of  the 

*  I>e«toion  ren(iere<l«  Apctl  1, 18M.    From  Ceniral  Law  ^ourfmL 
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constitution  had  been  changed  so  as  to  adopt  the  language  of  the 
charter,  "  a  sum  not  exceeding  $2,000,  shall  be  paid  to  his  family  or 
as  he  may  direct." 

From  the  institution  of  the  order,  other  sections  of  its  constitu- 
tion, had  provided  lor  a  direction  upon  the  records  of  the  order,  by 
each  member  as  to  the  person  to  whom  his  benefit  should  be  paid, 
and  allowed  him  to  change  such  direction  from  time  to  time,  and 
also  to  change  at  any  time  from  full  rates  to  half  rates,  and  vice 
versa,  $2,000  being  the  benefit  to  be  paid  on  the  death  of  a  full-rate 
member,  and  $1,000  on  the  death  of  a  half-rate  member. 

John  P.  Qentry  became  a  member  of  the  order  in  1877,  and 
exercised  the  option  which  the  laws  of  the  order  then  allowed  him, 
of  applying  for  and  receiving  a  certificate  of  membership,  or  benefit 
certificate,  upon  the  margin  of  which  he  made  the  direction  as  to  his 
beneficiaries. 

In  1881,  when  he  changed  his  beneficiary,  the  constitution  and 
laws  of  the  order,  as  they  had  been  then  amended,  allowed  members 
only  the  mode  of  designating  their  beneficiaries  by  directions  on  the 
margin  of  their  benefit  certificates,  and  allowed  a  change  of  bene- 
ficiaries only  by  surrendering  the  old  certificate  and  applying  for  a 
new  one,  and  paying  a  fee  for  the  issuing  of  the  latter. 

The  facts  attending  the  change  of  his  beneficiary  by  Gentry  are 
stated  in  the  opinion  of  the  court. 

J.  E.  Williamson,  for  Plaintiffs. 
'   James  O.  Pisboe,  for  Defendant. 

Woods,  J. 

The  plaintiffs  sue  upon  a  benefit  certificate  issued  by  the  Order 
of  the  Knights  of  Honor,  in  1877,  to  John  P.  Geutry,  in  which  it 
Wis  stipulated  that  the  Eum  of  $2,000  should,  upon  his  death  in 
good  standing,  be  paid  to  "  such  person  or  person?  as  he  might 
direct,"  and  upon  the  margin  of  which  certificate  he  directed  that 
said  sum  should  be  paid  to  his  wife  and  children,  who  are  the  pres- 
ent plaintiffs. 

Defendants'  answer  sets  up  the  charter  of  the  defendant  corpora- 
tion, granted  by  the  legislature  of  Kentucky,  and  the  constitutions 
and  by-laws  adopted  by  the  order,  and  shows  that  the  privilege  was 
reserved  to  Gentry,  not  only  to  nominate  a  beneficiary,  but  to  revoke 
said  nomination  and  change  the  beneficiary  at  pleasure;  that  pre 
vious  to  his  death,  in  1881,  he  exercised  this  privilege,  surrendered 
the  benefit  certificate  now  sued  on  and  applied  for  a  new  one,  which 
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was  iasaed  to  him,  and  in  wliich  he  directed  that  his  benefit  be  paid 
to  Mrs.  Minnie  L.  Jones,  a  creditor  and  not  a  relative,  and  that 
upon  the  death  of  said  Gentry,  the  defendant  paid  the  said  sum  of 
$2,000  to  said  Mrs.  Jones. 

The  demurrer  filed  by  plaintiffs  to  this  answer  raised  the  ques- 
tion of  the  sufficiency  of  this  defense. 

Plaintiffs'  counsel  relies  upon  the  grant  of  power  in  defendaal's 
charter,  to  establish  a  widows  and  orphans'  benefit  fund,  from 
which,  in  case  of  the  death  of  a  member  who  has  complied  with  all 
its  lawful  requirements, "  a  sum  not  exceeding  $5,000  s  aall  be  paid  to 
his  family  or  as  he  may  direct."  It  is  insisted  that  this  clause  of  tlie 
charter  establishes  the  family  of  the  member,  who  at  his  death»may 
fall  in  the  category  of  "widows  and  orphans,"  as  a  class  to  which 
the  member  is  limited  in  designating  his  beneficiary. 

The  question  has  been  several  times  decided  by  other  courts, 
under  this  and  similar  charters  or  constitutions,  and  it  has  been 
held  that  the  words  "or  as  he  may  direct,"  or  others  of  similar 
import,  confer  upon  the  member  a  general  power  of  designating  as 
beneficiary  any  person  or  persons  whom  he  may  choose.  In  the 
opinion  of  the  court,  this  is  the  correct  rule  for  the  present  case. 

The  defendant's  charter  was  so  construed  in  the  following  named 
cases,  in  which  certificates  of  membership  were  involved,  in  terms 
substantially  the  same  *as  the  one  now  before  the  court:  High- 
land vs.  Highland  (His.),  16  Chi.  Leg.  News,  272;  Tennessee  Lodge 
vs.  Ladd,  5  Lea,  716;  Supreme  Lodge  vs.  Martin,  12  Ins.  L. 
Jour.  628. 

For  cases  in  wliich  the  unlimited  right  to  change  the  beneficiary 
has  been  conceded  to  the  members  of  other  mutual  benefit 
societies,  see  Dorian  vs.  Central  Verein,  7  Daly,  168;  Swift  vs.  Con-, 
ductors'  Asso.,  96  Ills.,  309;  Splawn  vs.  Chew,  60  Texas,  532  ;  Hellen- 
berg  vs.  I.  O.  B.  B.,  94  N.  Y.,  5S0;  Relief  Asso.  vs.  McAuley,  2 
Mackey,  70. 

It  is  urged  that  the  courts  of  Kentucky,  in  which  State  the  de- 
fendant was  incorporated,  have  taken  a  different  view  of  the 
question.  It  appears,  however,  that  there  is  no  real  conflict  of 
authority.  The  Kentucky  cases  in  which  it  has  been  held  that 
the  member*8  power  of  appointment  is  limited  to  his  family,  or 
to  some  portion  thereof,  as  a  class,  are  cases  in  which  such  a 
limitation  was  found  in  the  charter:  Masonic  Ins.  Co.  vs.  Miller, 
13  Bush.,  489;  Weisert  vs.  Muehl,  5  Ky.  Law  Rep.,  285;  Hallan  vs. 
Gardner,  5  id.,  857. 
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But  the  court  of  appeals  of  Kenhickj,  while  so  deciding,  recog- 
nizes the  principle,  that  in  these  mutual  benefit  societies,  the 
member  ma^  have  as  broad  a  range  of  ohoice  in  selecting  his  bene- 
ficiary as  the  organic  law  of  his  society  gives  him:  Van  Bibber  vs. 
Van  Bibber,  14  Ins.  L.  Jour.,  290;  Duvall  vs-  Ooodson,  79  Ky.,  224. 

It  results  that  the  appointment  of  the  plaintiffs  as  benefidaries 
under  the  original  certificate  issued  to  Qentry  was  subject  to  revo- 
cation by  him,  and  that  the  appointment  of  a  new  beneficiary  and 
the  payment  of  the  fund  to  her  did  not  violate  any  right  of  the 
plaintiffi!. 

The  plaintiffs  electing  to  offer  no  reply  to  the  defendant's  answer, 
defendant  is  entitled  to  a  judgment  in  its  favor  on  the  answer 
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SUPREME  COURT  OF  ILLINOIS. 


Appeal  from  the  Appellate  Court  for  the  First  District. 


DANIEL  R.  BRANT. 

vs. 
BENJAMIN  E.  GALLUP  et  al.*  j 

Where  suit  is  for  a  breach  of  contract  for  failure  to  keep  insured  property  to 
the  yalue  of  $125,000,  it  comes  within  the  Illinois  statute,  allowing  appeals 
where  over  |1,000  is  involved. 

Testimony  of  the  writer  as  to  his  motives  in  writing  certain  letters  regarding 
a  claim  put  in  evidence,  is  inadmissible. 

Instructions  as  to  the  construction  of  a  mortgage-clause  in  a  mortgage,  with 
relation  to  keeping  the  property  insured,  and  its  being  of  no  effect  in  such  a 
suit  as  the  above,  were  irr^evant,  but  if  they  worked  no  harm,  will  not 
<call  for  a  reversal. 

Where  parties  who  have  agreed  with  the  owner,  to  keep  the  property  insured, 
fail  to  do  so,  the  owner  cannot  with  knowledge  of  the  failure,  stand  idly  by 
and  then,  for  the  first  time,  after  a  loss,  claim  indemnity  for  a  breach  of  con- 
tract ;  he  should  have  procured  such  insurancefor  himself. 

If  in  the  face  of  such  an  agreement,  the  owner  during  two  consecutive  years, 
assumed  the  dutv  of  procuring  insurance  for  himself,  he  thereby  released 
the  parties  who  had  agreed  to  procure  it,  from  further  obligations  to  do  so. 

Failure  to  comply  with  such  agreement  is  barred  by  statute  of  lin:i:ations 
after  five  years,  although  the  contract  be  a  continuing  one. 

This  was  an  action  on  the  case,  brought  om  the  6th  day  of  October 
1876,  by  Daniel  R  Brant,  againfit  Benjamin  E.  GhiUup  and  Francis 
B.  Peabody.  The  declaration  substantially  avers  that  Gallup  &  Pea- 
body  were  loan  agents,  and  on  April  1, 1869,  negotiated  a  loan  from 
one  Bourne,  to  Brant,  of  $45,000,  payable  in  five  years,  and  for 
security  to  Bourne  took  Brant's  mortgage  on  certain  property  and 
the  Dearborn  Theater,  in  Chicago;  that  Brant,  in  consideration  of 

*  opinion  filed  at  Ottawa,  Jaanary  33. 1W«. 
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taking  the  loan  and  executing  the  mortgage,  and  $2,500  commissions 
paid  Qallup  &  Peabody,  employed  them,  and. they  agreed  with  him, 
to  procure  to  be  insured,  and  to  keep  insured  during  the  life  of  the 
mortgage,  the  said  theater  building  against  loss  or  damage  by  fire, 
in  good  and  responsible  insurance  companies,  to  the  amount  of  its 
fair  insurable  value, — the  plaintiff,  on  notification  and  request,  to  pay 
the  premiums;  that  the  fair  insurable  value  of  the  theater  was  $150,- 
000;  that  the  defendants  failed  and  neglected  to  perform  their  duties 
in  the  /ibove-named  respects,  and  that'  during  the  life  of  the  mort- 
gage, and  on  October  9,  1871,  the  Dearborn  Theater  was  destroyed 
by  fire,  and  by  reason  of  the  premises  the  plaintiff  lost  the  fair  insur- 
able value  of  the  building. 

There  were  three  trials  in  the  case,  the  first  resulting  in  a  verdict 
for  plaintiff  for  $73,666.66,  the  second  and  third  in  verdicts  for  the 
defendants.  The  judgment  on  the  last  verdict  was  on  error,  affirmed 
by  the  appellate  court  for  the  first  district,  and  the  plaintiff 
appealed  to  this  court.  A  motion  was  made  to  dismiss  the  appeal 
for  want  of  jurisdiction  of  this  court  to  hear  the  appeal 

'J.  Ltlb  Kino,  for  AppeUanl. 

Mbbsbs.  Paddock  &  Aldis,  and  Emobt  A.  Stobbs,  for  Appellees, 

Walkeb,  J. 

This  case  is  now  before  us  on  rehearing.  We  have  reviewed  the 
record  and  the  grounds  of  our  former  decision  with  much  care  and 
patience,  and  given  the  questions  the  fullest  and  best  consideration 
that  the  time  at  our  disposal  enabled  us  to  bestow.  We  have 
labored  under  the  disadvantage  of  having  a  large  record  loaded  with 
immaterial  matter,  and  no  clear  and  compact  statement  of  the  &cts 
given;  but  we  have  endeavored  to  fully  comprehend  the  case  and  all 
the  questions  involved.  With  voluminous  records,  containing  more 
irrelevant  than  pertinent  matter,  we  find  it  of  great  difficulty  to  per- 
form the  task  of  gleaning  the  pertinent  from  the  improper  evidence 
in  such  cases.  In  cases  ^us  prepared,  it  cannot  be  otherwise  than 
mistakes  will  occur.  Nor  do  voluminous  and  discursive  arguments 
in  all  cases  relieve  us  from  the  difficulty  and  labor  in  fully  compre- 
hending the  case. 

Before  discussing  the  merits  of  the  case,  we  will  dispose  of  the  pre- 
liminary motion  to  dismiss  the  appeal  The  statute  provides  for  an 
appeal  from  judgments  of  the  appellate  courts  in  all  cases  (ex  con- 
tractu) where  the  **  sum  or  value  in  controversy  "  exceeds  $1,0009  ex- 
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clusiye  of  costs.  It  appears  from  the  transcript  of  the  record,  that  on 
the  application  for  this  appeal,  a  motion  was  made  to  the  appellate 
court  by  appellant,  for  a  certificate  of  the  court  finding  the  sum  or 
amount  involved  in  the  controverEty.  In  support  of  the  motion, 
appellant  filed  his  affidavit,  in  which  he  stated  that  the  claim  was  for 
the  value  of  the  property  lost  by  reason  of  appellees'  breach  of  agree- 
ment to  insure  it,  to  the  extent  of  $125,000.  This  affidavit  appears 
in  the  record,  and  we  may  look  to  it  as  showing  the  amount  in  con- 
troversy, and  as  evidence  that  the  claim  litigated  exceeds  $1,000,  ex- 
clusive of  costs.    Morris  vs.  Preston,  93  HL,  215. 

There  is  also  evidence  in  the  record  that  the  theater  building  was 
worth  more  than  $125,000  at  the  time  it  was  burned,  and  to  make 
that  its  fair  insurable  value.  The  suit  was  on  a  contract  to  keep  the 
property  insured  at  that  insurable  value,  and  damages  were  claimed 
for  a  breach  of  the  contract.  We  think  this  brings  the  case  within 
the  fair  intendment  of  the  statute  allowing  appeals  from  the  appel- 
late court,  and  the  motion  is  overruled. 

On  the  trial  a  large  number  of  letters  were  read  in  evidence, 
written  by  appellant  to  Bourne,  after  the  fire,  in  reference  to  the 
losS)  insurance  on  the  property,  and  other  matters  connected  vnth 
the  transaction.  In  rebuttal,  appellant  offered,  in  a  geneifd  way,  to 
testify  to  the  motives  which  induced  him  to  vmte  the  letters  in  the 
manner  he  did,  but  the  evidence  was  rejected,  the  court  holding  he 
might  testify  to  the  circumstances  under  which  they  were  vmtten, 
but  not  to  his  intentions  or  purpose  in  writing  them  as  he  did. 
This  is  assigned  for  error.  Appellant  might,  no  doubt,  as  the  court 
below  decided  he  could,  have  shown  the  circumstances  under  which 
the  letters  were  written,  but  he  had  no  right  to  change  the  fair  and 
reasonable  import  of  the  letters  by  proving  a  secret  and  unexpressed 
intention  when  he  propounded  his  claim  in  his  letters.  That  would 
amount  to  a  change  of  the  letters,  by  adding  to  their  meaning,  as 
completely  as  to  change  them  by  adding  to  their  contents  by  any 
other  kind  of  extrinsic  evidence.  He  might  as  well  insist  that  he 
intended,  but  accidentally  omitted,  to  add  another  pungraph  to  any 
of  the  letters  asserting  this  claim.  No  one  will  contend  that  could 
be  done,  yet  the  same  thing  is  sought  to  be  accomplished  by  this 
indirect  mode.  There  was  therefore  no  error  in  rejecting  this 
evidence. 

In  the  beginning  of  this  investigation  it  might  be  conceded  that 
some  of  the  instructions  are  irrelevant  and  others  are  not  precisely 
accurate;  but  this  being  conceded,  the   question  still  remains,  did 
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they  mislead  the  jury  to  the  injury  of  appellant?  This  is  the  real 
question  presented  in  considering  them. 

The  mortgage  to  Bourne  contained  the  ordinary  insurance  clause 
in  such  mortgages,  that  the  mortgagor  should  keep  the  property 
insured  in  good  companies  which  the  mortgagee  might  select,  and 
in  default  thereof  the  latter  should  have  the  option  of  selecting  and 
insuring  at  the  mortgagor's  expense,  and  the  cost  to  be  added  as  a 
part  of  the  debt. 

Complaint  is  made  of  the  first  of  appellees'  instructions.  After 
giving  a  construction  to  the  insurance  clause  in  the  mortgage,  it 
concludes  with  this  proposition : — 

''  That  any  unwritten  agreement  made  at  the  time  of  the  execu- 
tion of  the  mortgage,  or  immediately  preceding  its  execution, 
between  Brant  and  Bourne,  or  Brant  and  Gallup  k  Peabody,  as 
Bourne's  agents,  that  Bourne  would  himself  keep  the  property 
insured,  and  was  to  have  the  exdusive  privilege  of  insuring  the 
property,  and  was  to  relieve  Brant  from  any  such  duty,  was  incon- 
sistent with  the  clause  in  the  written  instrument  referred  to  in  the 
instruction,  and  would  have  been  unavailable  as  a  defense  to  any 
suit  brought  for  a  foredosure  of  the  mortgage,  and  no  benefits  could 
bave  accrued  to  Brant  from  any  such  pretended  agreement" 

It  is  urged  that  the  instruction  is  irrelevant,  and  it  should  not 
therefore  have  been  given, — ^that  the  construction  of  that  dause  of 
the  mortgage  was  whoUy  foreign  to  every  issue  in  this  case,  and  it 
jthould  not  have  been  given.  We  fully  concur  in  this  position, 
except  the  last  clause  in  the  instruction.  The  mortgage,  its  con- 
struction, or  even  its  vaUdity,  had  no  bearing  on  this  case  or  its 
idsues;  but  it  being  a  mere  abstract  proposition  we  are  at  a  loss 
to  perceive  how  it  could  have  misled  the  jury.  But  the  last  dause 
was  pertinent  Appellant,  in  his  declaration  set  out  as  inducement, 
the  making  of  the  mortgage  with  the  insurance  clause,  to  the 
making  of  the  contract  averred  in  the  declaration.  It  is  a  role  that 
such  an  inducement  must  be  proved  as  averred.  It  was  therefore 
proper  and  necessary  that  having  aveired  the  inducement,  appellant 
should  have  proved  it  He  did  so  and  went  further,  and  testified 
that  Peabody  assured  him  that  the  insurance  dause  required 
Bourne,  or  Gallup  &  Peabody,  to  effect  the  insurance  for  him. 
This  did  not  constitute  a  contract  between  appellees  and  appellant, 
nor  does  appellant  insist  that  it  did.    He  sues  on  an  entirdy  differ- 
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ent  and  distinct  contract,  and  it  was  proper  that  the  jury  should  be 
so  informed.  The  last  clause  of  the  instruction  yirtually  informed 
the  jury  that  such  statements  did  not  create  a  contract  or  confer  any 
benefit  on  appellant.  He  had  averred  a  different  agreement,  and 
could  recover  on  none  other,  much  less  on  the  inducement  to  the 
agreement  averred  in  the  declaration.  Whether  or  not  it  conferred 
any  benefit  or  created  a  defense  to  the  foreclosure  of  the  mortgage, 
does  not  matter, — it  created  no  right  to  recover  in  this  action.  And 
it  was  not  error  to  inform  the  jury  that  such  an  agreement  was 
inconsistent  with  the  insurance  clause,  and  constituted  no  defense  to 
a  forclosure  of  the  mortgage.  This  part  of  the  instruction  was 
simply  irrelevant.  We  are  of  opinion  that  the  giving  of  this  instruc- 
tion worked  appellant  no  harm. 

In  this  case  appellees  asked,  and  the  court  gave,  twenty-five 
instructions.  Some  of  them  are  lengthy,  others  are  in  whole  or  in 
part  repetitions,  some  are  irrelevant,  and  many  of  them  are  obscure. 
In  such  cases  it  would  be  proper  for  the  judge  trying  the  cause  to 
reconstruct  the  free  instructions  from  redundancy,  verbiage,  and  all 
foreign  matter,  and  reduce  them  to  a  few  clear  and  perspicuous 
legal  propositions  upon  which  the  case  turns,  and  give  them  as  sub- 
stitutes for  those  asked.  The  ends  of  justice  would  be  thus  better 
subserved,  and  there  would  be  less  complaints  of  the  finding  of 
verdicts. 

The  same  objection  is  urged  to  the  second,  third,  fourth,  sixth, 
eighth,  and  ninth  of  appellees'  instructions  as  is  urged  to  the  first, 
and  what  has  been  said  of  the  first  is  equaUy  applicable  to  them. 
Correct  practice  would  require  the  trial  court  to  refuse  all  but  one 
of  instructions  that  repeat  the  same  proposition.  The  proposition 
will  not  be  controverted  that  the  mere  expression  of  opinion  by  Pea- 
body  as  to  the  meaning  of  the  instance  clause  in  the  mortgage 
could  not  operate  to  render  him  and  Gtallup  hable.  That  could  be 
done  only  by  an  agreement  entered  into  between  the  parties,  and 
understood  and  intended  by  them  to  become  binding  according  to 
its  terms.  It  was  to  guard  against  what  was  supposed  to  be  the 
danger  of  the  jury  finding  that  such  an  opinion  constituted  a  con- 
tract, that  these  instructions  were  asked  and  given.  Appellant  had 
testified  that  Peabody  had,  when  the  mortgage  was  executed,  said 
the  insurance  clause  bound  Bourne,  or  Gallup  k  Peabody,  as  hi» 
agents,  to  keep  the  houses  insured,  and  as  that  statement  had  been 
admitted  in  evidence,  it  was  to  obviate  any  wrong  that  might  result 
from  its  admission  that  they  were  given. 
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The  sixth  of  appellees'  instxuctions  is  criticised.  Another  portion 
to  which  objection  is  urged,  reads: — 

"  An  agreement  n:ade  between  the  defendants  and  Brant,  that 
the  defendants  would,  as  Brant's  agents,  keep  said  premises  fully 
insured,  is  inconsistent  with  an  agreement  by  which  the  defendants 
engaged,  as  the  agents  of  Bourne,  to  see  to  it  that  tJie  buildings 
described  in  the  mortgage  were  kept  fully  insured.  An  agreement 
such  as  is  alleged  in  the  declaration  and  in  each  count  thereof,  is 
consistent  with  the  clause  in  the  mortgage  relating  to  insurance, 
because  by  such  agreement  Brant  was  employing  his  agents  to  do 
what  he  had  agreed  by  mortgage  to  do;  but  any  agreement  made 
by  Gallup  &  Peabody,  as  the  agents  of  Bourne,  that  they  would,  as 
such  agents,  keep  said  property  fully  insured,  and  would  relieye 
and  absolve  Brant  from  all  responsibihty  therefor,  would  be  incon- 
sistent with  the  mortgage,  because  the  clause  referred  to  provided 
and  provides  that  Brant,  and  not  Bourne,  should  keep  said  property 
insured.  But  the  court  does  not  mean  to  intimate  by  what  is  here 
said,  that  because  said  agreement  would  be  inconsistent  with  the 
mortgage,  it  could  not  have  been  made.  Whether  or  not  it  or  the 
agreement  alleged  in  the  declaration  was  made,  the  jury  must 
determine  from  all  the  facts  and  circumstances  in  evidence." 

It  is  urged  that  such  a  contract  as  is  set  out  in  the  declaration  is 
not  inconsistent  with  the  insurance  clause.  This  is  manifestly  true; 
but  the  instruction  does  not  say  the  contract  set  up  in  the  declara- 
tion is  inconsistent  with  the  insurance  clause.  It  states  the  opposite 
fact.  It  does,  however,  say  that  an  agreement  that  Bourne,  or 
appellees,  as  his  agents,  would  perform  the  duty  imposed  on  appel- 
lant, would  be  inconsistent  with  that  clause.  This  is  true,  because 
appellant  had  covenanted  that  he  would  perform  that  duty,  and  such 
a  verbpl  agreement  or  understanding  could  not  change  or  abrogate 
his  covenant.  But  this  is  irrelevant  to  the  issues  involved.  The  in- 
struction did  state  that  the  parties  could  make  the  contract  set  out 
in  the  declaration. 

It  is  urged  that  such  a  contract  as  that  mentioned  in  the  instruc- 
tion, would  not  have  been  inconsistent  with  the  insurance  clause,  be- 
cause both  parties  had  insurable  interests.  Whether  this  is  true  or 
not,  does  not  matter,  because  that  question  was  not  pertinent  to  the 
issues  in  the  case. 

The  seventh  instruction  is  criticised.    It  simply  informs  the  jury 
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that  the  evidence  in  the  case  must  establish  the  contract  declared  on, 
and  failing  to  do  so,  they  should  find  for  the  defendants.  Although 
not  concisely  stated,  this  the  jury  would  no  doubt  understand  to  be 
its  import.  It  announced  a  correct  rule  of  law,  and  was  properly 
given,  and  we  think  it  could  not  have  misled  the  jury. 

It  is  claimed  that  the  tenth  instruction  is  vicious,  and  it  was  error 
to  give  it  It  in  substance  informed  the  jury  that  if  they  believed^ 
from  the  evidence,  that  appellant  had  been  informed  a  sufficient  time 
before  the  fire  that  the  theater  was  inadequately  insured,  then  it  was 
his  duty  to  have  effected  additional  insurance,  if  he  deemed  it  neces^ 
sary,  and  failing  to  do  so,  he  could  not  recover.  This  involves  the 
question  whether,  in  case  of  a  breach  of  a  contract  for  indemnity, 
the  person  indemnified,  knowing  of  the  breach  of  the  agreement, 
may  lie  by  and  permit  the  loss  to  occur  without  a  demand  of  per- 
formance of  the  agreement,  or  to  take  other  steps  to  secure  himself 
from  the  loss,  by  performing  the  acts  undertaken  to  be  performed 
by  the  other  party,  or  to  procure  other  indemnity.  The  substance 
of  this  instruction  is,  that  the  party  indemnified  shall  take  such  steps. 
It  has  been  repeatedly  held  that  a  party  being  damaged,  cannot 
stand  by  and  suffer  the  injury  to  continue  and  increase,  without 
reasonable  effort  to  prevent  further  loss.  Justice  and  the  principles 
of  fairness  require  that  every  one  shall  use  all  reasonable  efforts  to 
preserve  his  property  and  protect  his  interests,  even  against  the 
wrong  or  negligence  of  another.  It  is  said  it  is  not  only  the  moral 
but  the  legal  duty  of  a  party  who  seeks  to  recover  for  another's 
wrong,  to  use  due  dihgence  in  preventing  loss  thereby.  This  prin- 
ciple applies  to  a  breach  of  contract,  and  a  party  is  not  entitled  to 
compensation  for  injurious  consequences  from  such  breach,  so  far 
as  he  had  the  information,  time,  and  opportunity  to  prevent  them. 
See  Sedgwick  on  Damages,  6th  ed.,  p.  106,  both  text  and  note,  and 
authorities  cited.  The  same  principle  has  been  recognized  by  this 
court  in  cases  of  trespass.  If  the  doctrine  is  correct  (and  we  per- 
ceive no  reason,  on  principle  or  authority,  to  doubt  it),  then  it  was 
the  daty  of  appellant  to  have  procured  insurance.  Gallup  &  Pea- 
body,  so  far  as  it  disclosed  by  the  record,  never,  after  the  mortgage 
was  executed,  procured  a  dollar  of  insurance  on  the  buildinga  It  is, 
however,  claimed  that  they  directed  the  insurance  agents  to  issue 
policies,  and  when  called  on  by  the  agents,  appellant  paid. the  pre- 
miums If  this  is  true,  appellant  was  fuUy  informed  of  the  extent 
they  had  ordered  insurance  for  him,  and  as  he  mr  de  no  objection  to 
the  amount,  he  must  have  been  satisfied.    Had  he  not  been,  he 
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surely  would  haye  seen  them,  and  ordered  more,  and  as  lie  did  not, 
h)B  accepted  what  they  did  as  a  performance  of  their  part  of  the  con- 
tract Knowing  the  amount  thej  had  ordered,  if  not  satisfactory  and 
the  contract  was  broken  by  a  failure  to  order  more,  it  was  the  duty 
of  appellant  to  procure  such  an  amount  as  he  regarded  necessary, 
and  failing  to  do  so,  under  the  authorities  referred  to  he  could  not 
recover.  This  instruction,  therefore,  was  not  erroneous,  and  no  error 
was  committed  in  giving  it. 

It  is  urged  that  the  thirteenth  instruction  is  erroneous.  It  in  sub- 
stance informs  the  jury  that  if  appellees  neglected  to  insure  the  prop- 
erty, even  if  they  had  so  agreed,  for  the  years  1870  and  1871,  and 
that  appellant  assumed  the  duty  and  responsibility,  that  would  ter- 
minate the  agreement,  and  would  operate  to  release  them  Erom  their 
contract,  if  one  existed,  to  procure  insurance  after  1870;  and  in  such 
a  case  there  would  be  no  recovery  for  any  breach  accruing  after 
1870,  and  that  all  prior  breaches  were  barred  by  the  statute  of 
limitation.  If  there  was  such  a  contract,  as  claimed,  and  appellees 
neglected  to  perform  it,  and  appellant  assumed  the  duty  during 
those  years,  he  certainly  absolved  appellees  from  the  contract  and 
waived  its  performance.  All  breaches  prior  to  that  time  occurred 
more  than  five  years  before  the  suit  was  brought 

But  it  is  said  that  this  was  a  continuing  agreement,  and  it  did  not 
terminate  until  the  theater  was  burned.  If  there  was  a  contract,  and 
there  was  a  breach  before  1870,  an  action  could  have  been  brought, 
and  nominal  damages  could  have  been  recovered,  and  no  more,  be- 
cause there  was  not  the  slightest  injury  sustained  by  such  a  breach. 
The  action  was  barred  after  five  years,  and  if  after  that  time  appel- 
lant procured  all  the  insurance  he  desired,  that  absolved  appellees 
from  further  duty  under  the  agreement,  if  one  existed. 

There  were  some  instructions  relating  to  the  impeachment  of  wit- 
nesses by  contradictory  statements,  and  in  regard  to  the  statute  of 
limitation;  but  we  do  not  perceive  there  was  any  material  error  in 
giving  them. 

The  whole  of  appellees'  instructions  considered,  if  they  are  not  pre- 
cisely accurate,  are  so  slightly  incorrect  that  we  are  of  opinion  they 
did  not  mislead  the  jury.  It  would  be  impossible  in  so  large 
a  record,  containing  so  much  irrelevant  matter,  to  avoid  some  slight 
errors  or  to  give  some  instructions  subject  to  hypercritical  objec- 
tions; but  such  objections,  if  allowed,  only  obstruct  the  administra- 
tion  of  justice. 

Complaint  is  made  that  the  court  erred  in  refusing  to  give  the 
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third  of  appellantB*  instructions.  From  what  has  been  said  it  will  be 
perceived  this  instruction  should  not  have  been  given  without  quali- 
fication. It  made  no  reference  to  the  statute  of  limitations,  or  the 
abandonment  of  the  contract  by  tacit  consent.  There  was  no  error 
in  its  refusal 
The  judgment  of  the  appellate  court  is  confirmed. 

Judgment  afSrmed. 

Sheldon  and  Mulket,  J.  J.,  dissenting. 
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SUPREME  COURT  OF  OHIO. 


STATE,   EX  REL.   LAWRENCE,  att't-gkn.; 

PEOPLE'S  MUTUAL  BENEFIT  ASS'N.* 

Associations  organized  under  tbe  provisions  of  the  law  embodieli  in  the  Re- 
vised Statutes,  section  3,630,  *'  for  the  mutual  protection  and  relief  of  its 
members,  and  for  the  payment  of  stipulated  sums  of  money  to  the  families 
or  heirs  of  deceased  members,"  are  not  authorized  to  issue  certificates  of 
membership  payable  to  the  named  beneficiary  "  or  assigns^"  nor  payable  in 
case  of  death  to  others  than  the  family  or  heirs  of  the  insured  member. 
Trustees  of  such  associations  having  voted  to  themselves  and  accepted 
desiffnated  sums  of  money,  as  compensation  for  their  services  for  par- 
ticular years,  have  no  power,  in  subsequent  years  of  their  service,  to  vote 
themselves  ^^back  pay''  for  their  services  during  such  former  years. 
Such  trustees  have  no  authority,  by  virtue  simply  of  their  trusteeship,  to 
act  for  or  bind  their  association  except  in  their  aggregate  and  adminis- 
trative capacity  as  a  board ;  and  where  they  assume,  by  virtue  of  their 
trusteeship,  to  act  in  the  separate  and  individual  capacity  of  treasurer, 
secretary,  or  as  general  or  special  agent  of  their  association,  they  can- 
not thereby  create  against  it  a  legal  liability  to  compensate  them  as 
trustees  for  such  services.  Such  trustees,  unless  especially  invested  with 
the  additional  capacity  and  authority  oi  officers  or  agents,  are  limited 
in  their  claims  to  compensation  to  such  sums  as  will  reasonably  com- 
pensate them  for  the  time  and  expense  incurred  in  going  to,  attending, 
and  returning  from,  their  official  meetings,  and  for  their  services  while  in 
session.  Whether  a  corporation  which  is  shown,  upon  a  ouo  warranto 
proceeding,  to  have  misused  or  abused  its  francnises,  should  be  ousted 
of  its  corporate  franchises,  is  a  question  not  capable  of  determination  by 
any  fixed  rule  or  test,  but  rests  in  the  sound  discretion  of  the  court,  in 
the  light  of  all  the  circumstances  of  the  case  before  it. 

The  defendant  is  a  corporation  organized  on  the  17th  day  of 
April,  1877,  under  the  provisions  of  the  law  since  embodied  in  the 
Eevised  Statutes,  section  3,630,  for  the  mutual  protection  and  relief 
of  its  members,  and  for  the  payment  of  stipulated  sums  of  money 
to  the  families  and  heirs  of  deceased  members. 

•  Daobrioii  rwidand.  Fob.  8, 1886. 
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The  object  of  the  present  proceeding  is  to  oust  it  from  its  fran- 
chises to  do  business  as  such  corporation. 

Of  the  grounds  alleged  against  it,  those  considered  in  the  opinion 
of  the  court  are,  (1)  that  it  has  issued  certificates  of  membership 
for  the  payment  of  stipulated  sums  of  money  for  the  benefit  of 
persons  who  are  not  members  of  the  family  or  heirs  of  the 
assured;  (2)  that  the  certificates  of  membership  issued  by  it  are 
made  payable  to  the  beneficiary  or  assigns,  and  provide  for  the 
assignment  of,  the  same  with  the  consent  of  the  company,  and 
that  such  certificates  have  been  so  assigned  to  persons  not  of  the 
fainily  or  heirs  of  the  assured  ;  and  (3)  that  it  has  been  and  was 
at  the  commencement  of  this  proceeding,  operated  for  the  benefit 
of  the  trustees;  that  the  sum  of  $32,983.06  has  been  paid  to  its 
trustees  under  the  pretense  of  remunerating  them  for  attending  the 
meetings  of  the  board,  whereas  only  forty-eight  meetings  have  been 
held  since  its  organization,  making  the  average  amount  paid  to  each 
trustee  for  each  attendance,  $77.24. 

The  defendant  admits  that  it  issued  some  certificates  payable  to 
persons  who  were  not  of  the  family  or  heirs  of  the  assured;  avers 
that  their  issue  was  in  good  faith;  but  that  upon  learning  of  a 
decision  of  this  court  that  such  certificates  were  unauthorized, 
to  wit,  in  August,  1882,  their  issue  was  discontinued. 

The  defendant  also  admits  the  issuing  of  its  certificates  payable 
to  the  beneficiary  or  assigns,  and  their  assignment  as  alleged,  but 
avers  that  such  form  of  certificate  was  approved  by  its  legal  adviser, 
and  also  presented  to  a  former  superintendent  of  insurance  and 
attorney-general,  and  that  the  trustees  understood  them  to  give  the 
opinion  that  the  issuing  of  such  form  of  certificates  would  be  legal 
That  no  objections  had  been  made  to  such  form  until  that  of  the 
present  superintendent  of  insurance  in  August  last  All  bad  faith  is 
disclaimed,  and  the  legality  of  such  form  is  submitted  to  the  court 
here  for  deteimination,  with  the  assurance  that  if  it  be  adjudged 
illegal,  no  such  certificate  will  be  issued  thereafter. 

The  defendant  denies  that  it  has  been  operated  for  the  profit  of 
its  trustees.  Admitting  that  the  sum  of  $33,700  has  been  paid  to 
the  trustees,  it  avers  that  only  a  small  part  of  the  amount  so  paid  to 
them  was  for  attendance  at  the  sessions  of  the  board;  that  its 
success — issuing  over  6,800  certificates,  aggregating  about  $10,000,- 
000,  and  paying  all  its  matured  claims  promptly  and  in  full,  aggre- 
gating $258,117.41 — has  been  accomplished  by  the  labors  of  its 
trustees.      That  the    trustees  have,  from  the   beginning,  "  spoken. 
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Tnitten,  and  labored  to  build  up  tihe  associatioii,  and  all  of  them 
have  shared  in  the  responsibility  and  the  work."  That  the  com- 
pensation paid  the  trustees  was  reasonable. 

The  reply  denies  the  new  matter  in  the  answer. 

The  cause  was  heard  by  the  court  on  the  evidence. 

The  management  of  the  association  was  intrusted  to  eleven 
trustees,  a  "prudential  committee"  of  three  trustees,  a  president, 
vice-president,  secretary,  treasurer,  and  general  and  special  agents. 

James  Lawbence,  Attorney-General,  for  Plairdiff. 
Habrison,  Olds  &  Marsh,  and  C.  N.  Olds,  for  Defendant. 

Owen,  J. 

1.  It  is  admitted  by  the  defendant  that  its  certificates  of  mem- 
bership were  issued  payable  to  the  named  beneficiary  or  "  assigns," 
and  that,  with  the  consent  of  the  company,  certificates  have  been 
assigned  to  persons  neither  heirs  nor  of  the  family  of  the  assured. 
May  this  lawfully  be  done?  The  purposes  of  the  organization  of 
the  defendant  are  (1)  ^the  mutual  protection  and  relief  of  its  mem- 
bers, and  (2)  the  payment  of  stipulated  sums  of  money  to  the 
families  or  heirs  of  the  deceased  members. 

It  seems  clear  that  the  beneficiary  named  in  each  certificate 
must  be  an  heir,  or  of  the  family  of  the  deceased  member.  U 
the  named  beneficiary  may  assign  his  interest  in  the  certificate  to 
a  stranger,  who  may  thereby  become  invested  with  all  the  rights 
of  his  assignor,  that  may  be  effected  by  indirection,  which  is  not 
permitted  by  direct  means,  and  might  result  in  the  creation  of  a 
class  of  beneficiaries  neither  contemplated  nor  authorized  by  the 
defendant's  charter.  We  are  not  now  discussing  the  right  of  a 
beneficiary  to  assign  his  death-claim,  matured  by  the  death  of  the 
insured  member,  or  other  matured  claim,  but  the  right  of  a  named 
beneficiary,  during  the  life  of  the  insured  member,  to  endow  those 
who  are  neither  of  the  family,  nor  can  become  heirs  of  the  insured, 
with  all  the  rights  of  the  beneficiary.  Such  form  of  certificate  is 
unauthorized. 

2.  The  matters  pleaded  as  defense  to  the  charge  of  issuing 
certificates  of  membership,  payable  in  case  of  death  to  others 
than  the  families  or  heirs  of  the  insured  members,  are  substan^ 
tially  estabUshed  by  the  proof.  That  they  were  unauthorized  is 
conceded.      It  is  admitted  that  $33,700  have  been  paid  to  the 
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tnistees  as  such,  as  compensation  for  their  services  since  the  organi- 
zation of  the  defendant. 

The  evidence  shows  that  a  large*  proportion  of  the  money  voted 
by  the  trustees  to  themselves,  was  paid  to  them  upon  the  pre- 
tended warrant  of  resolutions  authorizing  "back  pay"  for  services 
claimed  to  have  been  rendered  during  years  prior  to  those  in  which 
the  resolutions  were  passed. 

The  new  members  of  the  association  had  a  right  to  assume  that 
the  sums  appropriated  and  paid  by  and  to  the  trustees,  as  for  their 
services  in  former  years,  were  in  full  compensation  therefor,  and 
this  scheme  of  voting  back  pay  to  themselves  by  the  trustees  can- 
not be  justified  by  the  most  liberal  construction  of  the  statutes 
under  which  the  defendant  was  chartered. 

The  sums  so  paid  to  the  trustees  were  largely  in  excess  of  a  fair 
and  reasonable  compensation  for  services  actually  rendered  by  them 
as  such  trustees.  The  trustees  holding  other  offices  of  the  company, 
including  members  of  the  prudential  committee,  were  liberaUy 
salaried  and  paid  for  their  services  in  their  respective  official 
capacities. 

These  allowances  and  payments  to  the  trustees  are  sought  to  be 
justified  on  the  ground  that,  in  addition  to  the  ordinary  duties 
peculiar  to  their  trusteeship,  they  rendered  services  in  the  interest 
of  the  company  which  were  peculiar  to  the  duties  of  secretary, 
treasurer,  and  general  and  special  agent&  Those  trustees  who 
were  constituted  agents  of  the  association  were,  as  such,  liberally 
salaried  and  paid. 

The  duties  peculiar  to  trusteeship  are  to  be  performed  in  an 
aggregate  and  administrative  capacity.  Their  trusteeship  does  not 
equip  them  for  the  promiscuous  and  indiscriminate  services  for 
which  they  now  claim  to  have  been  entitled  to  compensation. 
Their  trusteeship  does  not  constitute  them  "  agents,"  either  general 
or  special  As  trustees,  they  have  no  power,  acting  in  a  separate 
and  individual  capacity,  to  bind  the  company. 

As  trustees  they  can  bind  the  company  only  by  their  action  in 
their  aggregate  capacity  as  a  board. 

For  the  time  and  expense  incurred  in  going  to,  attending,  and 
returning  from,  their  official  meetings,  and  for  their  services  at  such 
meetings,  they  are  entitled  to  reasonable  compensation. 

The  assumption,  however,  that  the  trustees  voted  these  sums  to 
themselves  simply  as  compensation  for  services  actually  rendered,  is 
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shown  to  be  unwarranted  by  the  fact  that  they  were  allowed  without 
regard  to  the  respe^^ve  character,  extent,  or  value  of  such  services. 

While  the  services  for  which  they  now  daim  right  to  be  compen- 
sated were  widely  unequal  in  extent  and  value,  exact  uniformity  was 
observed  in  the  amount  paid  them. 

In  fact,  these  payments  seems  to  have  been  regulated  rather  by 
the  condition  of  the  treasury  than  by  the  compensiation  actually 
earned. 

To  be  plain  about  it,  this  system  of  paying  so-called  compensation 
is  but  a  poorly  disguised  scheme  for  a  "  division  of  profits ''  among 
the  trustees. 

Our  inevitable  conclusion  from  all  this  is  that  the  charge  pre- 
ferred against  the  defendant,  that  it  has  been  "  operated  for  the 
profit  of  its  trustees,"  is  sustained. 

In  view  of  the  admissions  of  the  defendant  and  the  foregoing  find- 
ings of  the  court  concerning  the  exercise  and  abuse  of  its  franchises, 
ought  the  prayer  of  the  relator  to  be  granted  and  the  defendant 
ousted  of  its  franchise  to  do  business  as  a  corporation  ?  This  ques- 
tion involves  the  discharge  of  an  exceedingly  delicate  and  responsi- 
ble duty,  and  is  one  upon  which  we  are  not  all  agreed.  It  is 
conceded  that  the  determination  of  this  question  rests  with  the 
sound  discretion  of  this  court,  in  the  light  of  all  the  circumstances 
of  the  case. 

Many  things  may  be  said  to  the  credit  of  this  defendant — the 
methods  of  its  management — ^the  care  and  fidelity  of  its  principal 
officers  and  agents  in  the  selection  of  risks — ^the  promptness  and 
fadmess  of  the  adjustment  and  payment  of  death-daims — ^the  class 
and  character  of  those  who  chiefly  constitute  its  membership.  But 
it  would  be  as  injudicious  as  it  is  impracticable  to  attempt  to  fix  a 
rule  or  establish  a  test  by  which  the  life  of  such  a  corporation,  whose 
franchises  have  been  abused,  is  either  to  be  taken  or  spared. 

The  present  membership  of  the  defendant  numbers  about 
3,500,  chiefly  worthy  and  deserving  people,  utterly  innocent  if 
not  wholly  ignorant  of  any  misuse  or  abuse  of  its  franchises. 
Purged  of  the  unfortunate  feature  of  its  management  which  this 
trial  has  developed,  this  association  is  capable  of  much  usefulness. 
To  visit  the  perversion  of  its  objects  by  a  few  upon  the  heads  of  the 
entire  membership,  must  result  in  irremediable  hardship;  and  with- 
out stating  more  fully  the  grounds  of  our  action,  or  the  considera- 
tions which  moves  us,  it  must  serve  our  present  purpose  to  say  that 
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the  relator^s  prayer  that  the  defendant  be  ousted  of  its  franduse  to 
be  a  corporation  is  refused. 

Judgment  will  be  entered,  however,  ousting  it  of  the  use  of  its 
franchiees  for  the  profit  of  its  trustees,  and  for  the  issuing  of  certifi- 
cates of  membership  in  the  form  complained  of  by  relator. 

Judgment  accordingly. 

Oeet,  J.,  took  no  part  in  the  decision  of  this  case. 
FoLLEiT,  J.,  dissents  from  the  refusal  of  the  prayer  for  ouster  of 
the  defendant  of  its  corporate  franchisee 
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SUPREME  COURT  OF  PENNSYLVANIA- 


Error  to  the  Court  of  Common  Fleas  No,  2,  of  Allegheny  County. 


PITTSBURGH   INS.   CO. 

vs. 

JONAS   FRAZEE.* 

It  is  not  error  to  ]#ave  to  the  jury  the  question  of  partnership  inter  se,  the 
evidence  tending  to  show  a  purchase  of  a  stock  of  goods  in  a  store  by  one, 
and  his  employment  of  another,  who  had  no  interest  in  it,  to  conduct  the 
business  for  half  the  net  profits,  being  responsible  for  half  the  losses  by 
bad  debts. 

A  policy  on  a  stock  of  ^oods  "  usually  kept  in  a  country  store,"  with  printed 
condition  to  be  void  if  gunpowder  be  kept  in  the  building,  and  printed 
permission  to  merchants  accustomed  to  deal  in  it  to  keep  it  for  sale  in  a 
limited  quantity,  is  avoided  bv  keeping  it  in  excess  of  such  quantity,  not- 
withstanding a  usage  to  keep  it  in  such  stores  in  greater  quantities. 

Tbe^  action  was  covenant  by  Frazee  on  a  policy  of  insurance 
against  |fire,  ''on  his  stock  of  dry-goods,  groceries  and  merchandise 
usually  kept  in  a  country  store,  contained  in  the  frame  building  oc- 
cupied asj  store  and  dwelling,  situate  detached  ^n  the  village  of 
Shelbysport,  Oarrett  County,  Maryland." 

The  policy  contained,  under  the  caption  "  Conditions  of  Insur- 
ance," printed  conspicuously  on  its  face  in  large,  plain  capitals,  the 
following  conditions,  among  others,  viz. : — 

"  TTT.  Prohibitions  and  conditions  under  which  this  .policy  be- 
comes null  and  void.  Except  as  otherwise  permitted  and  expressed 
in  the  printed  conditions  of  this  policy,  gunpowder,  *  *  *  are 
positively  prohibited  from  being  deposited,  stored,  kept,  or  used  in 
anyi  building  insured  upon,  or  containing  any  property  insured  on 

«  Opinion  filed.  Jan.  19,  18t6.    From  PitUHnar^  Legal  Journal. 
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by  this  policy,  linleBS  by  special  consent  in  Tmting  indorsed  hereon, 
naming  each  article  specifically — otherwise  the  insurance  by  this  pol- 
icy shall  be  void." 

"  IV.  Privilege  as  to  lights,  keeping  and  vending  of  coal-oil,  gun- 
powder, etc.  *  *  *  Merchants  accustomed  to  deal  in  the  articles 
are  privileged  to  keep  for  sale  twenty-five  pounds  of  gunpowder  in 
close  tin  can,  to  be  sold  by  daylight  only." 

"  V.  General  provisions.  *  *  *  It  is  understood  and  agreed 
that  this  policy  is  void  unless  the  assured  be  and  shall  remain  the 
sole,  undisputed,  and  exclusive  owner  of  the  legal  title  to  the  subject 
of  insurance  mentioned  in  this  policy,  and  that  the  same  is  free  and 
shall  remain  free  from  all  incumbrances,  except  it  be  otherwise  pro- 
vided in  writing  in  this  policy." 

The  company  defended  on  the  grounds,  (1)  that  the  plaintiff  was 
not,  and  did  not  continue  the  sole  and  exclusive  owner,  etc.,  and  (2) 
that  he  kept  and  had  stored  in  the  building  in  which  the  goods  were, 
more  than  twenty-five  pounds  of  gunpowder. 

The  evidence  on  part  of  the  plaintifp  tended  to  show  that  the  store 
was  bought  and  the  business  thereof  carried  on,  under  an  agreement 
between  his  brother  Jasper  and  himself,  that  he  should  furnish  the 
capital  required,  and  Jasper  should  keep  the  store  and  manage  the 
business,  and  receive  half  the  profits  and  bear  half  the  losses  by  bad 
debts;  each  to  be  charged  with  the  goods  received  by  him  from  the 
store.  It  was  claimed  for  the  company,  and  the  jury  was  instructed, 
that  if  this  was  the  case,  the  plaintiff  was  not  the  sole  and  exclusive 
owner  within  the  meaning  of  the  policy.  But  the  jury  was  further 
instructed  substantially  that  if  the  plaintiff  furnished  and  kept  up 
the  stock  with  his  own  money,  and  Jasper  had  no  interest  in  the 
stock,  but  for  his  services,  instead  of  a  salary,  was  to  receive  half  the 
net  profits  and  be  responsible  ior  half  the  bad  debts,  then  the  goods 
were  the  sole  property  of  the  plaintiff;  which  instruction  was  as- 
signed for  error,  it  being  claimed  there  was  no  evidence  to  justify  a 
finding  that  the  plaintiff  kept  up  the  stock  with  his  own  money,  or 
that  Jasper  had  no  interest  in  the  stock. 

For  the  company  it  was  shown  that  at  the  time  of  the  fire  there 
were  kept  in  the  store  more  than  twenty-five  pounds  of  gunpowder. 
To  justify  this  the  plaintiff  was  permitted  to  show  a  usage  to  keep 
gunpowder  in  country  stores  in  the  quantities  shown,  and  this  was 
assigned  for  error. 

The  jury  was  instructed  substantially  that,  if  it  was  the  custom  to 
keep  in  country  stores  more  than  twenty-five  pounds  of  gunpowder 
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and  the  defendant  knew  it  at  the  time  the  policy  waH  executed,  the 
keeping  of  more  would  not  prevent  recovery,  and  that  knowledge  of 
such  custom  on  part  of  the  company's  officers  might  be  presumed, 
especially  as  the  keeping  of  gunpowder  was  not  specified  as  an  ob- 
jection when  the  proof  of  loss  was  delivered;  both  of  which  instruc* 
tions  were  assigned  for  error. 

Messrs.  John  A.  Wilson  and  John  G.  Bbyant,  for  Plaintiff  in  E  ror, 

J.  W.  Thomas,  Esq.,  of  Maryland,  and  J.  M.  Stoneb,  Esq.,  Contra. 

Clabk,  J. 

The  policy  of  insurance  upon  which  this  suit  was  brought  is  dated, 
August  13,  1881,  it  provided  indemnity  to  Jonas  Frazee  against  loss 
by  fire  for  one  year,  upon  *'  his  stock  of  dry-goods,  groceries,  and 
merchandise,  usually  kept  in  a  country  store,  contained  in  the  frame 
building,  occupied  as  store  and  dwelling,  situate  detached  in  the 
Tillage  of  Selbysport,  Garrett  County,  Maryland." 

By  one  of  the  general  provisions  of  the  policy  it  was  agreed  that 
it  should  be  void,  "  unless  the  assured  be  and  shall  remain  the  sole, 
undisputed,  and  exclusive  owner  of  the  legal  title  to  the  subject  of 
insi^rance  mentioned  in  the  policy."  Jonas  Frazee  in  substance  tes- 
tified that  he  owned  the  stock  of  goods  himself,  that  he  purchased  it 
from  his  brother,  Charles  F.  Frazee,  and  paid  for  it  with  his  own 
money;  that  his  brother  Jasper  had  no  interest  whatever  in  it,  but 
was  employed  merely  to  conduct  the  business,  receiving  for  his  serv- 
ices one-half  of  the  profits  realized,  less  one-half  of  the  losses  from 
bad  debts.  In  this  he  was  corroborated  by  his  brother  Jasper,  who 
stated  that  he  never  had,  nor  claimed  to  have,  any  interest  in  the 
stock  and  that  he  was  simply  an  agent  or  employe  of  his  brother, 
the  plaintiff,  who  was  the  absolute  owner. 

•  There  was,  it  is  true,  much  countervailing  proof  on  this  point ;  the 
books  were  opened  in  the  name  of  J.  Frazee  &  Bro.,  the  sign  set  up 
in  front  of  their  place  of  business  was  in  the  same  form,  and  the 
first  proofs  of  loss  clearly  stated  a  joint  ownership  of  the  goods. 
These  apparently  inconsistent  facts  were  to  some  extent  explained, 
however,  and  the  question  as  to  the  real  ownership  of  the  stock  was 
plainly  one  for  the  jury ;  there  was,  without  doubt,  abundant  evi- 
dence to  justify  the  submission. 

The  court  instructed  the  jury  that  "  if  the  plaintiff  furnished  the 
original  stock  of  goods,  and  kept  it  up  with  his  own  money,  and  his 
brother  Jasper  had  no  interest  in  it,  but  for  his  services  in  keeping 
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the  store,  instead  of  a  salary,  was  to  receiye  one-ball  of  the  net 
profits,  and  be  responsible  for  one-half  of  the  bad  debts,  then  the 
goods  would  be  the  sole  property  of  Jonas  Frazee."  In  this,  we 
think,  the  court  was  clearly  correct  No  question  as  to  any  partner- 
ship relation  or  liability  which  by  construction  of  law  might  be  sup- 
posed to  exist,  as  to  third  persons  or  creditors  is  here  presented ; 
the  inquiry  is  as  to  the  ownership  of  the  stock  as  between  the  parties 
themselves,  and  in  such  case  where  there  is  a  positive  agreement 
that  must  govern.  If  the  evidence  of  Jonas  and  tfcustper  Frazee  is 
believed,  there  was  such  an  agreement,  and  Jonas  Frazee,  as  against 
Jasper  at  least,  was  certainly  the  sole,  undisputed,  and  exclusive 
owner  of  the  goods.  The  first  and  sixth  assignments  are  therefore 
not  sustained. 

The  remaining  assignments,  however,  relating  to  the  ruling  of  the 
court  as  to  the  plaintiffs  right,  under  the  policy,  to  store  gunpowder 
in  the  building  containing  the  insured  property,  in  excess  of  the 
amount  specified  in.  the  policy,  possess  more  merit.  In  Franklin 
Fire  Insurance  Co.  vs.  TTpdegraff,  7  Wright,  357,  the  insurance  was 
upon  "  merchandise  such  as  is  usually  kept  in  country  stores  ; "  the 
stock,  at  the  time  of  the  fire,  consisted  in  part  of  hardware,  china, 
and  glassware.  By  the  terms  of  the  policy  merchandise  of  this  char- 
acter was  classed  as  **  hazardous,"  and  subjected  the  insured  to  the 
payment  of  higher  rates ;  by  the  twelfth  condition  the  omission  to 
specify  such  property  voided  the  policy  ;  it  was  held,  however,  in  a 
suit  to  recover  the  loss,  that  the  insurance  was  not  void,  because 
hardware,  china,  and  glassware  were  not  specifically  mentioned,  if 
the  articles  were  such  as  were  usuaUy  kept  in  a  country  store.  The 
expression  *'  merchandise  such  as  is  usuaUy  kept  in  country  stores," 
was  deemed  a  sufficient  designation  of  the  articles  insured,  and  to 
include  '*  hardware,  china,  and  glassware,"  if  these  articles  were 
usually  so  kept.  The  company  accepting  such  a  general  description 
of  the  stock  insured  was  bound  to  know  what  was  usually  kept  in  a 
country  store,  and  the  finding  of  the  jury  was  conclusive  on  that 
question. 

In  Citizens  Insurance  Co.  vs.  McLaughlin,  3  P.  F.  Smith,  485,  the 
insurance  was  upon  '*  a  tannery  and  patent-leather  manufactory  ; " 
the  policy  provided  that  benzole  to  the  amount  of  five  barrels  might 
be  kept  in  a  shed  detached  from  the  buildings,  over  one  hundred 
feet  distant,  and  nowhere  else  on  the  premises  ;  it  was  stored  in  the 
shed  as  stipulated,  but  was  carried  in  cans  into  the  buildings  insured 
as  needed  and  used  in  the  process  of  japanning  leather.    It  ap- 
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peared,  howevet,  thjat  benzole  was  ordinarily  used  in  the  manufac- 
ture of  patent  leather,  and  that  this  was  the  purpose  in  proYiding 
for  its  storage  ;  therefore,  it  was  held  that  the  presumption  was  that 
it  was  intended  by  the  contracting  parties  that  benascde  might  be 
used  in  the  factory,  as  it  was  ordinarily  used  in  similar  factories  ; 
that  the  policy  included  whatever  was  necessary  and  essential  in 
conducting  the  business,  if  not  expressly  excepted. 

Under  the  doctrine  declared  in  Franklin  Insurance  Co.  vs.  XJpde- 
graff  the  insurers  were  bound  to  know,  if  the  fact  were  so,  that  gun- 
powder  was  a  commodity  usually  kept  in  a  country  store,  whether 
specifically  set  out  in  the  policy  or  not.  The  right  to  keep  and  sell 
that  article  does  not  in  this  case,  however,  depend  upon  mere  con- 
struction, it  is  no.t  left  to  inference  by  special  mention,  within  certain 
limits;  the  right  is  expressly  conceded,  and  the  case  last  referred  to 
we  think  becomes  unimportant.  It  is  said,  however,  that  as  the  in- 
surance is  upon  such  articles  as  are  kept  in  a  country  store,  the  pre- 
sumption is  that  the  parties  intended  that  gunpowder  should  be 
kept  in  the  usual  quantity,  and  the  case  of  Citizens  Insurance  Co.  vs. 
McLaughlin  is  rehed  upon  as  supporting  this  view.  There  is,  how- 
ever, a  plain  distinction  between  that  case  and  the  case  under  con- 
sideration. There  was  no  restriction  in  that  case  as  to  the  amount 
of  benzole  to  be  used  in  the  factory  in  the  manufacture  of  japanned 
leather,  the  presumption  was  that  it  was  intended  to  be  used  as  it 
was  ordinarily  used  in  similar  factories  ;  but  in  this  case  the  amount 
of  gunpowder,  which  might  be  kept  on  hand  in  the  store  for  the 
purposes  of  sale  in  the  plaintiff's  business,  is  expressly  limited,  and 
the  limitation  is  written  as  a  condition  of  the  policy.  No  fraud  is 
shown,  no  undue  advantage  alleged,  no  ambiguity  or  imcertainty 
exists  in  the  contract^  and  we  must,  therefore,  read  the  contract  as  it 
is  plainly  written.  It  is  true  that  the  restriction  is  contained  in  the 
printed  portion  of  the  policy,  which  is  prepared  in  such  a  general 
form  as  to  meet  all  cases  presented  ;  that  the  written  parts  inserted 
must  therefore  be  taken  as  being  more  immediately  expressive  of 
the  intention  of  the  parties,  and  if  there  be  any  repugnancy  or  con-  ^ 
flict  between  them,  the  latter  must  have  controlling  effect ;  that  the 
language  of  the  policy  is  the  langui^e  of  the  company,  and  in  case 
of  doubt,  an  ambiguity  must  be  taken  most  strongly  against  the 
company  ;  but  we  can  discover  no  such  repugnancy  or  conflict,  the 
contract  is  clear  and  therefore  conclusive.  Nor  can  we  regard  the 
restriction  as  unreasonable,  it  applies  only  to  the  particular  bmlding 
containing  the  property  insured,  and  it  is  a  wise  precaution  when 
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practicable,  not  only  upon  the  part  of  the  insurer  but  the  insured, 
that  the  storage  of  a  highly  dangerous  and  inflammable  substance  like 
gunpowder,  should  be  in  a  place  apart  from  and  reasonably  removed 
from  the  general  store. 

The  court  erred,  we  think,  in  receiving  evidence  of  the  general 
custom  of  merchants  in  country  stores  as  to  the  quantity  of  gunpow- 
der usually  kept  on  hand,  and  in  submitting  to  the  jury  the  question 
whether  the  conduct  of  the  insured  was  in  compliance  |nth  that 
custom. 

The  judgment  is  therefore  reversed  and  a  venire  facias  de  novo 
awarded. 
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COURT  OF  APPEALS  OF  WEST  VIRGINIA, 


SOiPHIA   SCHWARZBACH  bt  al..  Defendants  in  ^ 
Error, 

us. 

OHIO  VALLEY  PROTECTIVE  UNION,  Plairdiffy 
in  Error.* 

Evidence  of  iseuing  of  policy  and  of  refasal  to  pay  claim  without  objecting 
to  proofs,  ia  admissible,  aithongh  proofs  of  death  are  not  produced,  and  it  is 
not  shown  that  an  offer  to  deliver  up  policy  on  payment  of  claim  according 
to  its  terms  had  been  made. 

Indorsements  on  proofs  showing  when  they  were  delivered  are  proper  evi- 
dence, though  the  proofs  themselves  are  not  read  to  the  jury. 

Declarations  of  insured  as  to  previous  sickness  are  hearsay  and  inadmissible. 

Hypothetical  questions  to  experts  as  to  the  effect  of  certain  disorders  are 
properly  disallowed. 

The  materiality  of  warranties  is  not  open  to  consideration,  but  in  case  of 
doubt  the  court  will  construe  answers  as  representations. 

Answers  to  specific  questions  which  are  fraudulent  misrepresentations,  will 
work  a  forfeiture.  But  answers  which  could  only  be  made  to  the  best  of 
knowledge  or  belief  will  not  work  a  forfeiture  if  made  in  good  faith. 

Answers  filled  in  by  the  agent  on  his  own  responsibility  will  not  be  regarded 
as  made  by  the  insured. 

The  issuing  of  a  policy  or  continued  receipt  of  premiums  after  knowledge  of 
facts  which  would  work  a  forfeiture,  will  operate  as  a  waiver. 

Proofs  of  death  when  required  as  a  prerequisite  of  payment  must  be  shown  to 
have  been  furnished  In  order  to  recover. 

ABSTRACT  OF  OPINION. 

A  court  ought  not  to  exclude  all  the  plaintiff's  evidence  from  the 
jury  on  the  defendant's  motion,  unless  regarding  the  defendant  as 
though  he  was  a  demurrant  to  the  plainti&'  eyidence,  the  court 
would  find  for  the  demurrant 

•  DMiiUon  rendered.  April  4. 1886. 
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A  suit  is  brought  by  the  wife  and  children  on  a  life  policy  issued 
on  the  life  of  a  man  for  their  benefit;  they  prove  the  issuing  of  the 
policy  sued  upon  by  the  defendant,  and  that  it  was  issued  for  the 
benefit  of  the  plaintifb;  that  the  man  insured  died  some  six  months 
before  the  bringing  of  the  suit;  that  the  proofs  of  his  death  required 
by  the  policy  to  be  dehyered  90  days  before  the  pohcy  should  be 
payable,  was  delivered  to  the  defendant  more  than  90  days  before 
the  suit  was  brought;  that  more  than  a  month  before  the  suit  was 
brought,  the  defendant  refused  to  pay  this  policy  when  called  upon 
by  the  plaintiffs  to  do  so,  and  did  so  without  maldng  any  objection 
to  the  proofe  of  the  death  of  the  person  whose  life  was  insured,  but 
the  plaintiff  did  not  produce  the  proofs  of  the  death  which  had  been 
dehvered  to  the  defendant,  though  they  could  have  produced  them 
and  did  not  show  that  they  had  offered  to  deliver  up  the  poUcy,  on 
payment  of  the  amount  to  the  defendant,  the  pohcy  requiring  the 
payment  to  be  made  after  proof  of  the  death  of  the  insured  upon  re- 
ceipt and  surrender  of  the  policy.  —Held  : — 

On  motion  by  the  defendant  to  exclude  the.  plaintifib'  evidence, 
this  being  all  of  it,  the  court  did  not  err  in  overruling  the  motion. 

In  such  a  suit,  the  defendant  having,  on  demand  of  the  plaintiff* 
produced  the  proof  of  the  death  of  the  insured,  the  court  may  prop- 
erly allow  the  plaintiff  to  read  to  the  jury  the  indorsements  on  the 
back  of  such  proofe  for  the  purpose  of  showing  when  they  were  re- 
ceived by  the  defendant  without  requiring  the  plaintiff  to  read  to  the 
jury  the  proofs  of  death. 

If  declarations  in  such  case  were  made  by  the  insured  as  to  his 
having  had,  at  some  previous  time,  a  severe  attack  of  sickness,  in  con- 
tradiction of  his  statement  in  the  application  for  the  policy,  whether 
these  declarations  were  made  before  or  after  the  issuing  of  the  pol- 
icy, beiuK  mere  hearsay  evidence  they  are  inadmissible  as  evidence 
against  the  plaintiff. 

Though  the  policy  provides  for  the  amount  named  being  paid  upon 
the  receipt  by  the  defendant  of  the  policy,  still  if  the  defendant  pos- 
itively refused  to  pay  the  pohc^  because  unjust,  the  plaintiffs  could 
sue  upon  it  and  recover  without  proving  that  they  offered  to  surren- 
der the  pohcy  on  its  payment 

A  question  asked  of  the  examining  physician  and  of  a  man  en- 
gaged in  the  insurance  business  as  experts  as  to  what  would  be  the 
character  of  the  risk  on  a  man's  life  if  within  3  mouths  he  had  had  a 
hemorrhage  of  the  stomach,  was  properly  not  allowed  to  be  put  or 
answered. 
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If  the  answers  of  the  insured  to  the  questions  propounded  to  him 
on  the  application,  which  are  made  a  part  of  the  policy,  are  by  the 
policy  warranted  to  be  true,  this  removes  their  materialty  from  the 
consideration  of  the  jury,  and  if  any  of  the  answers  are  false  in  fact, 
the  policy  is  thereby  forfeited,  though  the  answers  were  made  in  per- 
fecb  good  faith. 

But  in  determining  whether  the  answers  by  the  insured  in  the  ap- 
plication are  warranties  or  representations,  the  court  leans  in  favor 
of  construing  the  policy  as  making  them  representations  rather  than 
warranties,  and  if  a  portion  of  the  policy  or  application  would  indi- 
cate them  to  be  warranties,  but  another  portion  of  the  application 
shows  that  they  were  to  be  regarded  as  representations,  the  answers 
to  these  questions  will  not  be  regarded  as  warranted  to  be  true, 
though  the  poUcy  be  construed  as  not  warranting  the  truth  of  the 
answers  of  the  Insured,  etc. 

If  these  answers  to  specific  questions  are  misrepresentations,  the 
policy  will  be  avoided  whether  the  court  or  jury  regard  the  answers 
as  material  or  not,  for  the  parties,  by  putting  and  answering  such 
questions,  have  declai-ed  that  they  regarded  them  as  material. 

But  a  false  answer  to  a  question  in  order  to  be  such  a  misrepre- 
sentation as  will  forfeit  a  policy,  must  be  fraudulently  false — that  is, 
in  making  the  answer  the  insured  must  be  guilty  of  actual  fraud  or 
legal  fraud,  and  by  actual  fraud  is  meant  an  intention  to  deceive,  but 
legal  fraud  may  exist  when  there  is  no  intention  to  deceive,  as  where 
the  insured  states  in  his  answer  that  he  knows  personally  that  his 
answer  is  true  when  it  really  is  not  true,  or  where  the  answer  con- 
tains a  statement  which  Irom  its  nature  the  insurers  must  necessarily 
regard  as  made  on  the  personal  knowledge  of  the  insured,  which 
statement  is  false.  In  both  these  cases  the  insured  is  guilty  of  a 
legal  fraud,  which  will  forfeit  the  policy,  though  the  false  statement 
was  made  without  any  intent  to  deceive,  but  was  the  result  of  care- 
lessness or  forgetfulness. 

But  if  the  answer  is  such  as  must  have  been  made,  not  on  the 
personal  knowledge  of  the  insured  but  upon  his  best  judgment  and 
belief,  as  that  he  was  of  **  sound  body,"  and  it  be  untrue,  it  will  still 
not  forfeit  the  policy  if  the  answer  was  made  in  perfect  good  faith 
and  the  insured  had  no  suspicion  that  he  was  imsound  of  body, 
though  it  be  afterwards  shown  that  he  had  then  a  fatal  internal  dis- 
ease of  which  he  afterwards  died.  Perfect  good  faith  is  all  that  is 
required  in  such  a  case. 

If  an  agent  of  an  insurance  company  fills  up  the  answers  of  the  in- 
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sured  in  a  printed  form  of  application  f umislied  to  the  ^gent  by  the 
insurance  company,  and  procures  the  insured  to  sign  such  applica- 
tion, and  in  this  application  the  agent  has  filled  up  an  answer  to  a 
question  which  he  never  propounded  to  the  insured,  and  the  insured, 
trusting  to  this  agent,  never  read  the  appUcation  and  did  not  know 
that  it  shows  any  such  question  to  have  been  put  or  answered, 
though  he  may  have  had  an  opportunity  of  reading  the  apphcation 
either  before  or  after  he  signed  it,  yet  if  such  answer  to  such  ques- 
tion so  inserted  in  the  application  without  the  knowledge  of  the  in- 
sured be  false,  it  cannot  operate  as  a  forfeiture  of  the  policy,  as  the 
making  of  such  answer  under  these  circumstances  will  not  be  re- 
garded as  the  answer  of  the  insured  but  as  the  act  of  the  insurance 
company  by  its  agent. 

If  when  an  insurance  company  issues  a  pohcy  it  knows  certain 
facts  which  are  material  to  the  risk  taken,  it  cannot  claim  a  forfeiture 
of  the  policy  because  of  the  existence  of  these  facts,  though  the  in- 
sured in  his  answer  to  the  question  may  have  stated  that  such  facts^ 
did  not  exist 

If  after  the  issuing  of  a  policy  certain  facts  become  known  to  an 
insurance  company,  which  under  the  terms  of  the  policy  it  has  issued 
would  operate  as  a  forfeiture  of  the  policy,  and  the  company,  after  it 
has  acquired  the  knowledge  of  these  facts,  continues  to  receive  pre- 
miums from  the  insured,  or  to  levy  assessments  on  him  and  to  re- 
ceive payment  of  these  assessments  from  the  insured,  such  conduct 
of  the  company  will  estop  it  from  claiming  that  such  facts  so  known 
to  it  operate  as  a  forfeiture  of  the  policy. 

If  a  life  policy  contains  a  provision  that  the  amount  of  the  insur- 
ance shall  be  payable  90  days  after  the  proof  of  the  death  of  the  in- 
sured is  delivered  to  the  company,  and  a  suit  is  brought  on  such 
policy  under  chapter  66  of  the  acts  of  1877,  or  under  chapter  71, 
acts  1882,  section  61st,  seq.,  and  the  defendant  fails  in  his  statement 
of  defenses  to  state  that  he  relies  on  the  failure  of  the  plaintiffs  to 
furnish  these  proofs  of  death  of  the  insured  to  the  defendant  before 
suit  brought,  still  the  plaintiffs  cannot  recover  without  provipg  that 
they  furnished  those  proofis  of  the  death  of  the  insured  as  required 
by  the  policy,  for  this  constitutes  a  part  of  the  plaintiffs'  case,  and 
without  this  proof  they  do  not  make  out  a  prima  facie  case,  and  it 
does  not  constitute  a  matter  of  defense,  and  therefore  must  not  be 
stated  in  the  statement  of  the  defenses  filed  by  the  defendant. 
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ROBERT  R  WESTOVER,  as  Executob  btc.  of  Hibam  i 
OoRE,  Deceased,  Respondent, 

^TNA  LIFE  INS.  CO.,  AppeUant* 

The  New  York  statute  making  information  acquired  by  the  physician  in  his 
professional  capacity  privilf^ged  and  probibitinff  its  disclosure  unless  ex- 
pressly waived  by  the  patient,  is  founded  on  public  policy,  and  its  provi- 
sions cannot  be  waived  except  as  expressly  provided.  The  prohibition 
remains  in  force  after  the  death  of  the  patient  as  well  as  during  his  life, 
and  an  executor  or  administrator  is  not  a  personal  representative  of  the 
patient  in  such  a  sense  as  to  authorize  him  to  waive  it.  He  represents  sim- 
ply in  respect  to  rights  of  property. 

RoLLiN  Tracy,  /or  Appellant, 

S.  E.  Payne,  for  Respondent, 

Eabl,  J. 

This  action  was  commenced  upon  a  life  insurance  policy  issued  to 
the  plaintiff's  testator.  It  was  proTided  in  the  policy  that  it  should 
be  void  if  the  insured  should  commit  suicide  or  die  by  his  own  hand. 
He  hanged  himself,  and  upon  that  ground  the  action  was  mainly 
defended.  The  plaintiff  gave  eyidence  tending  to  show  that  the 
testator  hanged  himself  while  insane,  and  the  question  was  sub- 
mitted to  the  jury  for  their  determination  whether  the  hanging  was 
the  voluntary,  conscious,  willing  act  of  the  testator,  or  whether  he 
was  at  the  time  so  insane  that  he  was  either  unconscious  of  the  act 
which  he  performed,  or  was  unable  to  understand  what  the  physical 
consequences  of  it  would  be  ;  and  upon  that  question  the  jury  found 
for  the  plaintiff. 

•  Decision  rendered,  April  14,  IMS. 
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In  the  course  of  the  trial  the  plaintiff  called  a  physician  who  had 
known  the  insured  for  a  long  time,  and  who  attended  him  profes- 
sionally a  short  time  before  his  death.  He  testified  that  he  visited 
him  first  in  June,  1881,  and  he  was  asked  this  question:  "State 
how  you  found  him  ?"  The  counsel  for  the  defendant  objected  to 
the  question  on  the  ground  that  "the  evidence  was  incompetent  and 
privileged  under  section  834  of  the  Code  of  Civil  Procedure,  viz.: 
the  witness  being  a  practicing  physician  and  the  evidence  being  a 
disclosure  of  information  acquired  by  him  in  attending  Gore  in  a 
professional  capacity  and  necessary  to  enable  him  to  act  in  that  ca- 
pacity, and  the  witness  should  not  be  allowed  to  testify  and  disclose 
the  information  so  acquired."  The  court  overruled  the  objection, 
and  the  witness  answered  at  length,  giving  important  evidence  as  to 
the  mental  and  physical  condition  at  that  time  and  subsequently  of 
the  insured.  The  claim  of  the  learned  counsel  for  the  respondent  on 
the  argument  before  us  was  that  the  plaintiff  as  the  personal  rep- 
resentative of  the  deceased,  could  waive  the  seal  which  the  statute 
puts  upon  such  evidence,  and  upon  that  ground  the  ruling  of  the 
trial  judge  was  sustained  by  the  general  term. 

Section  833  of  the  Code  provides  that "  a  clergyman  or  other  min- 
ister of  any  religion  shall  not  be  allowed  to  disclose  a  confession 
made  to  him  in  his  professional  character,  in  the  course  of  discipline 
enjoined  by  the  rules  or  practice  of  the  religious  body  to  which  he 
belongs."  Section  834  provides,  "  that  a  person  duly  authorized  to 
practice  physic  or  surgery,  shall  not  be  allowed  to  disclose  any  in- 
formation which  he  acquired  in  attending  a  patient  in  a  professional ' 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that  ca- 
pacity." Section  835  provides  that  "an  attorney  or  counselor  at 
law  shall  not  be  allowed  to  disclose  a  communication  made  by  his 
client  to  him  or  his  advice  given  thereon  in  the  course  of  his  pro- 
fessional employment,"  and  section  836  provides  that  "  the  last  three 
sections  apply  to  every  examination  of  a  person  as  a  witness  unless 
the  provisions  thereof  are  expressly  waived  by  the  person  confessing, 
the  patient,  or  client"  It  is  thus  seen  that  clergymen,  physicians, 
and  attorneys  are  not  only  absolutely  prohibited  from  making  the 
disclosures  mentioned,  but  that  by  an  entirely  new  section  it  is  pro- 
vided that  the  seal  of  the  law  placed  upon  such  disclosures  can  be 
removed  only  by  the  express  waiver  of  the  persons  mentioned. 
Thus  there  does  not  seem  to  be  left  any  room  for  construction.  The 
sections  are  absolute  and  unqualified.  These  provisions  of  law  are 
founded  upon  public  policy,  and  in  all  cases  where  they  apply,  the 
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seal  of  the  law  must  forever  remain  until  it  is  removed  by  the  per- 
son confessing,  or  the  patient,  or  the  client :  Edington  v&  Mutual 
Life  Ins.  Co.,  67  N.  Y.,  185  ;  Edington  vs.  .Etna  L.  Ins.  Co.,  77  N. 
Y.,  564  ;  Pierson  vs.  The  People,  79  N.  Y.,  424  ;  Gratton  vs.  Metro- 
politan  L.  Ins.  Co.,  80  N.  Y.,  281.  In  Greenleaf  on  Evidence,  sec 
243,  speaking  of  communications  made  to  an  attorney,  the  learned 
author  says  :  ''  The  protection  given  by  the  law  to  such  communica- 
tions does  not  cease  with  the  termination  of  the  suit,  or  other  litiga- 
tion or  business  in  which  they  were  made  ;  nor  is  it  affected  by  the 
party  ceasing  to  employ  the  attorney  and  retaining  another  ;  nor  by 
any  other  change  of  relations  between  them  ;  nor  by  the  death  of 
the  dieni  The  seal  of  the  law  once  fixed  upon  them  remains  for- 
ever, unless  removed  by  the  part^  himself  in  whose  f&Yov  it  was 
there  placed.  It  is  not  removed  without  the  client's  consent^  even 
though  the  interests  of  criminal  justice  may  seem  to  require  the 
production  of  the  evidence."  In  Wharton  on  Evidence,  section  584, 
it  is  said  that  the  privilege  of  the  client  may  be  waived  by  him,  but 
that  *'  the  evidence  of  .the  waiver  must  be  distinct  and  unequivocal" 
In  Pierson  vs.  The  People,  it  was  said :  "  The  plain  purpose  of  this 
statute  was  to  enable  a  patient  to  make  known  his  condition  to  his 
physician  without  the  danger  of  any  disclosure  by  him  which  would 
annoy  the  feelings,  damage  the  character,  or  impair  the  standing  of 
the  patient  while  Hving,  or  disgrace  his  memory  when  dead."  In 
Grattan  vs.  Metropolitan  life  In&  Co.,  Danforth,  J.,  said:  "  The  case 
before  us  is  not  where  the  witness  was  called  in  for  the  first  time 
after  the  death  of  the  patient,  but  one  where  the  Ups  of  the  physi- 
cian were  sealed  during  the  life  of  the  patient,  and  where,  although 
by  death  he  loses  the  patient,  his  lips  must  remain  dosed.  It  was 
held  under  the  old  law  that  the  seal  must  remain  until  removed  by 
the  patient,  and  it  is  now  so  provided  by  statute." 

The  purpose  of  the  law  would  be  thwarted,  and  the  policy  in- 
tended to  be  promoted  thereby  would  be  defeated  if  death  removed 
the  seal  of  secrecy  from  the  communications  and  disdosures  which 
a  patient  should  make  to  his  physidan,  or  a  client  to  his  attorney, 
or  a  penitent  to  his  priest.  Whenever  the  evidence  comes  within 
the  purview  of  the  statutes,  it  is  absolutely  prohibited,  and  may  be 
objected  to  by  any  one  unless  it  be  waived  by  the  person  for  whose 
benefit  and  protection  the  statutes  were  enacted.  After  one  has 
gone  to  his  grave  the  living  are  not  permitted  to  impair  his  &me 
and  disgrace  his  memory  by  dragging  to  the  light  communications 
and  disdosures  made  under  the  seal  of  the  statutes.    An  executor  or 
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administrator  does  not  represent  the  deceased  for  the  purpose  of 
making  such  a  waiver.  He  represents  him  simply  in  reference  to 
rights  of  property  and  not  in  reference  to  those  rights  which  pertain 
to  the  person  and  character  of  the  testator.  If  one  representing  the 
property  of  a  patient  can  waive  the  seal  of  the  statute  because  he 
represents  the  property,  then  the  right  to  make  the  waiver  would 
exist  as  we  J  before  death  as  after,  and  a  general  assignee  of  a  pa- 
tient for  the  purpose  of  protecting  the  assigned  estate  could  make 
the  waiver  ;  and  yet  it  has  been  held  that  an  assignee  in  bankruptcy 
is  not  empo  veered  to  consent  that  the  professional  communications 
of  his  assignor  shall  be  disclosed  :  Bowman  vs.  Norton,  5  G.  <&  P., 
177.  In  Edington  vs.  Mutuid  Life  Ins.  Co.  (67  N.  Y.,  185),  it  was 
not  decided  nor  stated  that  a  personal  representative  could  waive 
the  protection  of  the  statutes,  but  it  was  held  that  the  personal  rep- 
resentative or  assignee  of  the  patient  could  make  the  objection  to 
evidence  forbidden  by  the  statute;  and  the  opiniop  might  have  gone 
further  and  held  that  any  party  to  an  action  could  make  the  objec- 
tion, as  the  evidence  in  itself  is  objectionable  unless  the  objection  be 
waived  by  the  person  for  whose  protection  the  statutes  were  enacted. 

Without  further  discussion  or  citation  of  authorities,  we  think  the 
statute  admits  of  no  other  construction  than  that,  where  the  evi- 
dence comes  within  the  prohibition  of  the  statute,  its  reception,  if 
objected  to,  can  be  justified  only  when  the  patient,  penitent,  or  client, 
as  the  case  may  be,  waives  the  protection  the  statutes  give  him. 

We  are,  therefore,  of  opinion  that  for  the  error  in  the  reception  of 
the  evidence  objected  to,  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  event. 

All  concur. 
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UNITED  STATES  CIKCUIT  COURT, 

DISTRICT  OF  CONNECTICUT. 


PRUDENTIAL   ASSURANCE  CO. 

2ETNA  LIFE  INS.  CO.* 

The  failure  of  an  insurance  company  that  procures  reinsurance  to  comply  with 
an  oral  promissory  representation  in  regard  to  its  future  conduct,  made 
without  fraud  or  lalsenood,  before  the  policy  was  issued,  and  not  alluded 
to  therein,  is  not  a  valid  defense  against  the  insurer's  liability  upon  the 
policy. 

K  C.  Hekdsbson,  for  Plaint'^. 
Chakles  J.  Cole,  for  DeftndanL 

SmFMAN,  J. 

This  is  a  demurrer  to  the  second  defense  in  the  defendant's  an- 
swer to  the  plaintiff's  complaint  upon  a  policy  of  life  insurance.  The 
facts  admitted  to  be  true,  for  the  purposes  of  pleading,  are  as  fol- 
lows: In  the  year  1854,  the  National  Loan  Fund  Life  Assurance 
Society,  which  in  the  year  1839,  had  issued  to  Edward  Lawson  its 
policy  of  insurance  upon  his  life  for  £3,000,  applied  to  the  defend- 
ant to  reinsure  $5,000  of  said  risk,  which  was  still  outstanding.  On 
making  said  application,  the  society  represented  to  the  defendant, 
in  order  to  induce  it  to  issue  a  policy  of  reinsurance  for  said  sum, 
that  the  risk  was  a  good  one, — a  most  excellent  risk, — and  they 
were  willing  rather  to  keep  $10,000  at  risk  on  the  life  than  buy  the 
policy  ;  and  thereupon,  upon  the  faith  and  credit  of  the  representa- 
tion that  the  society  would  keep  $10,000  at  risk  on  said  life  rather 

*  Deoiilon  roidered,  April  14,  1886.    From  Federal  Beporter. 
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than  buy  the  policy,  the  defendant  issued  to  said  society  a  policy  of 
reinsurance  on  Lawson's  life  for  the  term  of  seven  years.  In  the 
year  1861,  on  the  expiration  of  this  term,  the  society,  the  name  of 
which  had  been  changed  to  the  International  Life  Assurance  Soci- 
ety, desired  to  renew  said  policy  for  the  term  of  life.  The  defend- 
ant required  a  new  medical  examination  of  Lawson,  so  as  to  show 
his  physical  condition  at  that  time,  and,  the  same  being  furnished, 
upon  the  faith  and  credit  thereof  and  of  the  previous  representa- 
tions made  at  the  time  of  issuing  the  original  reinsurance  poUcy,  the 
policy  in  suit  was  issued. 

In  the  year  1866  the  society  reinsured  £500  of  its  said  risk  in  the 
Boyal  Insurance  Company,  of  London.  In  the  year  1869,  the  soci- 
ety ceased  business  and  went  into  liquidation,  and  a  liquidator 
thereof  was  duly  appointed.  On  or  about  March  30, 1871,  the  so- 
ciety reinsured  the  entire  risk  on  Lawson's  life.  Lawson  died  in 
May,  1879,  having  shortly  before  his  death,  and  in  the  same  year, 
surrendered  to  the  plaintiff,  for  £690,  the  policy  issued  to  the  Inter- 
national Society  upon  his  life.  The  plaintiff  alleges  that  on  March 
30,  1871,  the  official  liquidator  of  the  society  assigned  to  the  plaint- 
iff for  a  valuable  consideration,  the  defendant's  policy  on  Lawson's 
life,  now  in  suit  This  is  denied  by  the  defendant  It  is  agreed 
that  from  March  30, 1871,  until  Lawson's  death,  the  premiums  on 
said  policy  were  regularly  paid  to  the  defendant  by  the  plaintiff. 

It  is  not  denied  that  the  representations  in  regard  to  the  charac- 
ter of  the  risk  were  true,  nor  is  the  willingness  of  the  society,  at  the 
time  of  making  the  application,  to  keep  $10,000  at  risk  denied.  An 
interpretation  of  the  language  of  the  society,  in  regard  to  its  wil- 
lingness to  keep  the  specified  sum  at  risk,  is  that'it  was  then  willing 
or  then  wished  to  pursue  that  course.  The  defendant  interprets 
the  meaning  to  be  that  the  society  represented  that  it  would  keep 
$10,000  at  risk  rather  than  buy  the  policy.  The  non-performance  of 
its  representations  is  alleged  to  consist  in  the  reinsurance  of  £500  in 
1866,  and  a  reinsurance  of  the  whole  risk  in  1871,  after  it  went  into 
liquidation. 

Assuming  that  the  construction  which  the  defendant  places 
upon  the  language  of  the  original  insurer  is  correct,  and  that  it 
promised  to  keep  the  specified  sum  at  risk,  not  only  through  the 
life  of  the  policy  which  the  defendant  issued  in  1874,  but  during  the 
life  of  all  subsequent  policies  which  it  might  issue  on  Lawson's  life, 
and  that  it  promised  that,  upon  going  into  liquidation,  no  reinsur- 
ance should  be  effected,  the  question  arises,  is  the  failure  of  the  as- 
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sored  to  comply  with  an  oral  promissoiy  representation  iif  regard 
to  its  future  conduct,  made  without  fraud  or  falsehood,  before  the 
policy  was  issued,  and  not  alluded  to  therein,  a  valid  defense  agamst 
the  insurer's  liability  upon  the  policy  ? 

This  subject  has  been  considered  recently  by  the  supreme  court  in 
Insurance  Co.  vs.  Mowry,  96  U.  S.,  544,  and  by  the  Supreme  Court 
of  Massachusetts  in  Kimball  vs.  ^tna  Ins.  Co.,  9  Allen,  540.  The 
extended  discussion  which  was  given  in  these  cases  to  the  subject  of 
oral  promises  made  without  fraud,  prior  to  the  written  contract,  pre- 
cludes the  necessity  of  any  lengthy  argument 

The  authorities  generally  notice  the  distinction  between  an  untrue 
representation  of  a  material  existing  fact,  which  makes  the  contract 
a  nullity  because  the  minds  of  the  parties  never  met  and  there  was 
no  agi'eement,  and  an  oral  promissory  representation  made,  without 
fraud,  before  the  written  contract^  in  regard  to  the  intention,  pur- 
pose, or  future  conduct  of  the  promisor.  The  latter  class  of  repre- 
sentations, unless  incorporated  in  the  pohcy,  are  of  no  importance, 
"  because  the  written  instrument  is  the  expression  and  the  only  evi- 
dence of  the  duties,  obhgations,  and  promises  to  be  performed  by 
each  party  while  the  insurance  continues.  To  make  the  continuance 
or  termination  of  a  written  contract,  which  has  once  taken  e£fect,  de- 
pendent on  the  performance  or  breach  of  an  earlier  oral  agree- 
ment, would  be  to  violate  a  fundamental  rule  of  evidence:"  Kimball 
vs.  JStna  Ins.  Co.,  9  Allen,  540.  Mr.  Justice  Gray,  who  delivered 
the  opinion  in  this  case,  further  says  : — 

"  But  an  oral  representation  as  to  a  future  fact^  honestly  made, 
can  have  no  effect;  for  if  it  is  a  mere  statement  of  an  expectation, 
subsequent  disappointment  will  not  prove  that  it  was  untrue;  and 
if  it  is  a  promise  that  a  certain  state  of  facts  shall  exist  or  continue 
during  the  term  of  the  policy,  it  ought  to  be  embodied  in  the  written 
contract" 

The  insurer  is  at  liberty  to  compel  an  observance  of  promises  in 
regard  to  future  conduct,  by  incorporating  them  into  the  written 
contract,  if  it  regards  a  performance  as  important;  but  the  promise, 
unless  embodied  in  the  contract,  is  not  a  part  of  it  All  things  to 
be  done  by  one  or  the  other  during  the  continuance  of  the  written 
agreement,  upon  the  doing  of  which  the  life  of  the  contract  de- 
pends, must  appear  in  the  agreement:  Alston  vs.  Mechanics'  Ins. 
Co.,  4  Hill,  829;  Mayor  of  N.  T.  vs.  Brooklyn  Ins.  Co.,  43  N.  Y., 
467;  Bryant  vs.  Ocean  Ins.  Co.,  22  Pick.,  200  ;  Insurance  Co.  vs. 
Mowry,  96  U.  a,  544. 
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The  case  of  Traill  vs.  Baring,  10  Jur.  (N.  S.),  377,  and  3  Bigelow 
Ins.  Cas.,  233,  is  not  inharmonious  with  the  authorities  *that  have 
been  cited.  The  facts  of  that  case  as  stated  in  the  syllabus  in  Bige- 
low's  Cases  are  as  follows  : — 

^'IiiBnrance  compauy  A  (having  previously  granted  a  policy  of  reinsur- 
ance to  insurance  company  B,  on  the  life  of  L.  I.,  for  ;f>))000),  on  the  tenth 
of  May,  1851,  offered  to  insurance  company  C  £l,(MO  of  the  risk,  stating  that 
insurance  company  D  had  agreed  to  undertake  ;f  1,000,  and  that  they  (com- 
pany A)  would  retain  ;f  1,000.  Company  C  accepted  the  proposal  without 
the  usual  investigation  or  inquiries  into  the  age,  health,  or  habits  of  the  in- 
sured, as  a  partnership  risk.  The  policy  granted  by  company  C  was  dated 
and  the  premium  was  paid  on  the  eighteenth  May,  1861.  Company  D,  on  the 
fifteenth  May,  1861,  came  to  a  resolution  not  to,  and  they  did  not  in  fact,  re- 
tain any  portion  of  the  risk,  but  this  resolution  and  the  course  of  action  upon 
it  was  not  communicated  to  company  C.  In  1863  the  insured  died  of  the  heart 
disease.  Held,  that  the  policy  granted  by  company  C  was  void  and  must  be 
delivered  up  to  be  canceled.  *' 

The  gist  of  the  case,  as  shown  in  the  opinion  of  the  vice-chancellor 
and  of  the  judges  upon  appeal,  was  that  when  the  contract  was  pe]> 
fected  the  representation  which  had  been  made  was  not  true,  and 
that  the  change  of  intention  which  took  place  before  the  contract 
was  entered  into,  should  have  been  communicated  to  the  other  con- 
tracting party.  The  circumstances  bring  the  case  within  the  prin- 
ciple that  an  untrue  representation  of  a  material,  and  then  existing, 
independent  or  collateral,  fact,  affecting  the  risk,  vitiates  the  poUcy. 

I  have  not  thought  it  necessary  to  consider  whether,  upon  a  fair 
construction  of  the  representations  made  in  1864,  the  policy  in  suit, 
which  was  issued  in  1861,  was  properly  affected  by  them,  or  whether 
there  was  any  breach  of  the  promise. 

The  demurrer  is  sustained. 
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SUPREME  COURT  OP  PENNSYLVANIA- 


Error  to  the  Court  of  Common  Fleas  of  Lycoming  County. 


LONDON  &  LANCASHIRE  FIRE  INS^  CO 

LYCOMING  FIRE  INS.  CO* 

Where  a  contract  of  reinfiurance  confines  the  location  of  the  risks  vithin  cer- 
tain limits^  then  there  can  be  no  recovery  for  a  risk  located  outside  of  said 
limits,  which  is  erroneously  stat^  to  be  within  said  limits  in  the  schedule 
of  risks  accompanying  the  policy  of  reinsurance. 

'  Messrs.  R  P.  Allen  and  Henby  C.  McCobmige,  for  Plaintiff iS  in 
error. 
Messrs.  John  J.  Metzgeb  and  H.  W.  Watson,  Contra. 

Teunket,  J. 

The  Lycoming  Fire  Insurance  Company  entered  into  a  contract 
with  the  London  and  Lancashire  Fire  Insiprance  Company  on  the 
second  day  of  March,  1880,  by  which  it  was  agreed,  inter  alia : 
'*  The  said  London  and  Lancashire  Fire  Insurance  Company  agrees 
to  pay  all  losses  after  12  o'clock  noon,  New  York  time,  this  day,  on 
all  policies  issued  or  renewed  prior  to  this  date  by  the  Lycoming 
Fire  Insurance  Company  on  the  cash  plan,  excluding  mutual  poU- 
cies,  upon  risks  in  the  State  of  New  York  only,  and  not  elsewhere. 

After  proTiding  for  the  terms  of  payment  of  premiums,  etc.,  etc., 
the  contract  provides  in  its  last  paragraph,  that,  ''in  order  to  carry 
out  this  agreement  the  said  London  and  Lancashire  Fire  Insur- 

•  Opinion  litod,  Bfarcb  8,  1884.    From  POUburgh  Legal  Journal. 
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ance  Company  agrees  to  issue  to  the  said  Lycoming  Fire  Insur- 
ance Company  one  or  more  policies  together,  reinsuring  all  their 
policies  as  herein  stated,  as  soon  as  an  accurate  schedule  or 
schedules  of  the  same  can  be  prepared,  subject,  nevertheless,  to  the 
terms  of  this  agreement'' 

A  schedule  of  risks  was  prepared  and  a  policy  of  reinsurance  of 
said  risks  was  duly  executed  and  deUvered. 

Subsequently,  the  mill  property  of  one  Thomas  Helm,  described 
in  said  schedule  as  being  located  at  Trout  Biver,  New  York,  was 
destroyed,  when  it  was  found  that  the  property  was  located  in 
Canada :  whereupon  the  plaintiff  in  error  refused  to  pay,  and  this 
suit  was  brought  on  the  policy  of  reinsurance. 

The  learned  judge  of  the  common  pleas  rightly  ruled,  ''That 
there  is  no  sufficient  and  competent  evidence  to  vary,  add  to,  or 
contradict  the  terms  of  either  the  contract  of  March  2, 1880,  or  the 
policy  of  reinsurance  sued  upon."  That  was  consistent  with  the 
plaintiff's  (defendant  in  error)  fiffch  legal  proposition,  for  while 
parol  evidence  is  admissible  to  change  the  terms  of  a  written  con- 
tract, that  adduced  may  be  insufficient  Then,  the  contract  between 
the  parties  must  be  construed  by  the  court,  uninfluenced  by  the 
conflicting  statements  of  the  only  two  witnesses  examined,  respect- 
ing their  conversation  at  and  before  the  time  of  its  execution. 

By  the  first  paragraph  of  the  agreement  the  defendant  agreed  to 
reinsure  the  plaintiff  against  all  losses  on  all  policies  issued  or 
renewed  by  the  plaintiff  on  the  cash  plan,  upon  risks  in  the  State 
of  New  York  only,  and  not  elsewhere ;  the  consideration  being  the 
pro  rata  gross  premium  for  the  unexpired  time  upon  all  such 
poHcies,  less  a  rebate  of  thirty-two  and  one-half  per  centum  on 
policies  on  risks  outside  of  New  York  City  and  Brooklyn  agencies, 
and  less  a  rebate  of  twenty-five  per  centum  on  policies  on  risks  at 
New  York  City  and  Brooklyn  agencies.  It  is  obvious  that  the 
words  "policies'*  and  "risks"  are  not  used  synonymously,  that 
policies  means  the  instruments  in  which  the  contracts  of  insurance 
are  embodied,  and  risks  mean  the  hazard  at  the  places  where  the 
property  insured  is  located.  The  reinsurer  agreed  to  pay  the  losses 
on  policy-contracts,  upon  risks  in  the  State  of  New  York ;  and  in 
fixing  the  amount  of  premium  a  certain  rebate  was  to  be  made  on 
policies  on  risks  outeide  of  New  York  and  Brooklyn  agencies,  and 
a  different  rebate  on  policies  on  risks  within  the  agencies  of  those 
cities.  It  would  be  difficult  to  define  the  location  of  the  risks  in 
more  specific  and  unambiguous  terms.    Beinsurance  is  a  contract  of 
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indemnity,  and  binds  the  reinsurer  to  pay  to  the  reinsured  the  loss 
sustained  in  respect  to  the  subject  insured,  to  the  extent  for  which 
he  is  reinsured  :  May  on  Ins.,  §  11.  That  subject  was  expressed  by 
the  word  "  risks,"  and  the  surveys,  diagrams,  and  maps  which  were 
to  be  delivered  by  the  reinsured  to  the  reinsurer,  had  special  refer- 
ence to  the  situation  of  the  risks.  The  provisions  of  the  sixth  and 
seventh  paragraphs  refer  to  the  policies  and  risks  which  are  the 
subjects  of  the  contract,  as  set  forth  in  the  first,  and  cannot  be  con- 
strued otherwise.  These  paragraphs  contain  no  definition  of  limit, 
they  are  parts  of  the  instrument,  and  refer  to  "  the  policies  and  risks 
hereby  reinsured,"  or  ''as  herein  stated."  To  rule  that  in  these 
paragraphs  the  words  ''risks"  and  "policies  of  insurance,"  are  used 
as  synonymous  terms,  was  erroneous,  and  the  plaintiff's  seventh 
point  of  facts  and  second  legal  proposition  should  have  been 
refused. 

Policies  of  reinsurance  were  duly  issued  and  both  parties  daim 
that  they  were  intended  to  be  in  entire  accord  with  the  contract 
The  policy  on  which  this  suit  is  founded  relates  to  about  twenty- 
one  hundred  risks,  and  the  risk  for  which  the  reinsured  seeks  to 
recover,  was  described  as  located  at  Trout  Biver,  a  town  in  the  State 
of  New  York,  but  the  actual  location  of  the  risk  was  at  Elgin,  in  the 
Province  of  Quebec,  Canada.  The  reinsurer  had  no  knowledge  or 
notice  that  the  risk  on  the  property  of  Thomas  Helm  was  outside 
the  State  of  New  York  until  some  time  after  said  property  was 
destroyed.  From  these  facts,  in  oozmection  vdth  the  contract  and 
the  policy  of  reinsurance,  it  was  error  to  infer  and  find,  "  That  the 
Thomas  Helin  risk  is  included  in  the  policy  of  reinsurance  on  which 
this  suit  is  founded,  and  was  intended  to  be  reinsured  by  the  par- 
ties." On  the  contrary,  no  risk  without  the  State  of  New  York  was 
included  or  intended  to  be  included,  aod  the  defendant's  tenth  point 
should  have  been  affirmed,  namely,  "  That  under  all  the  evidence  in 
this  case  plaintiff  is  not  entitled  to  recover,  and  the  judgment  must 
be  for  defendant." 

The  parties  by  their  contract  made  location  of  the  risk  material, 
for  unless  within  certain  lines  it  was  excluded.  They  have  not  stated 
the  reasons  for  such  exclusion,  and  the  reasons  are  wholly  unneces- 
sary to  the  determination  of  any  point  in  this  action.  It  is  likely 
true,  let  it  be  taken  as  true,  that  if  the  property  were  located  in  any 
of  the  United  States,  or  anywhere  in  the  Dominion  of  Canada,  that 
the  danger  of  destruction  by  fire  would  be  no  greater  than  if  wilhin 
the  stipulated  lines,  but  the  reinsurer  did  not  choose  to  undertake 


Digitized  by  VjOOQ IC 


1886.]     London  dc  Lancashire  vs.  Lycoming  Fire  Ins.  Co.    683 

to  look  after  risks,  or  make  proper  investigation  in  case  of  loss  of 
risks  located  without  those  lines.  If  there  is  no  evidence  that  the 
Thomas  Helm  hazard  was  in  any  way  increased  because  his  prop- 
erty was  situated  in  Canada,  why  should  the  reinsurer  be  held  liable 
for  the  loss  in  defiance  of  the  contract?  If  a  risk  beyond  the 
defined  limits,  without  the  knowledge  of  the  insurer,  may  be 
included  by  accident  or  design  on  the  part  of  the  insured,  one  party, 
by  accident  or  his  design,  can  gain  more  than  was  bargained  for, 
and  to  thab  extent  the  other  must  lose.  The  clearly  expressed  intent 
shall  prevaiL  It  is  enough  that  the  risk  upon  tlie  Thomas  Helm 
property  in  Canada  was  not  within  the  State  of  New  York.  Whether 
it  be  greater,  or  less,  or  equal,  is  a  questicn  of  no  pertinency  in  the 
construction  of  the  written  instruments. 

Were  the  risk  within  the  contract  an  J  false  representations  had 
been  made  respecting  its  location,  it  would  be  necessary  to  notice 
the  assignments  of  error  relative  to  the  rulings  in  regard  to  such 
representations  and  the  warranty. 

Judgment  reversed. 
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COURT  OF  APPEALS  OF  MARYLAND. 


CATHERINE  A.  WEBB 

MUTUAL  FIRE  INS.  COMPANY 
OF  BALTIMORE  CO.* 

Where,  in  accordance  with  the  charter,  the  policy  and  by-laws  prescribed  that 
the  policy  should  be  suspended  in  case  of  non-payment  of  interest  on  any 
premium-note  and  not  considered  binding  until  such  interest  be  paid,  but 
that  the  defaulting  member  should  be  bound  for  any  assessment  in  the 
mean  time  to  pay  losses,  no  recovery  can  be  had  for  a  loss  while  such  inter- 
est is  in  default. 

Failure  on  the  part  of  the  company  to  send  the  customary  notice  as  to  time  of 
payment,  will  not  exciue  the  non-payment. 

Robinson,  J. 

By  section  IL  of  the  act  of  1849,  incorporating  the  appellee, 
power  was  conferred  on  the  company  to  pass  by-laws  excluding  any 
member  failing  to  pay  the  interest  on  his  premium-note,  according 
to  the  constitution  and  by-laws,  from  all  benefit  of  insurance;  and 
providing  also  that  such  member  should  be  Uable  to  contribution 
for  losses  during  the  time  of  his  default. 

In  pursuance  of  this  power,  article  EL  of  the  by-laws  prescribed 
the  power  of  the  policy  to  be  issued,  and  the  policy  itself  contains  a 
stipulation,  that  in  default  of  the  payment  in  advance  of  the  annual 
interest  on  all  the  premium-notes  on  or  before  the  first  day  of  March 
in  each  and  every  year,  the  policy  of  such  defaulting  member  shall 
be  suspended,  and  not  considered  binding  on  the  company  until  the 
payment  of  said  interest  be  made,  but  that  such  member  shall 
remain  bound  for  any  contribution  that  may  in  the  mean  time  be 
assessed  for  losses. 

«  DeciBion  rendered,  March  10, 1886. 
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The  adoption  of  a  by-law  prescribixig  the  power  of  the  policj,  con- 
taining a  stipulation  in  regard  to  the  default  of  its  members  and  the 
sospension  of  their  policies,  was  an  express  exercise  of  the  power 
conferred  on  the  company  by  the  11th  Sect  of  its  charter. 

The  policy  issued  in  this  case,  and  accepted  by  the  appellant, 
followed  the  by-law;  and  contained  the  stipulation,  tha^t  upon  the 
failure  to  pay  the  interest  on  or  before  the  Ist  day  of  March  in  any 
year,  the  policy  would  be  suspended,  and  no  longer  binding  until 
payment  made.  It  is  the  contract  between  the  parties,  and  by  it 
their  rights  and  liabilities  are  to  be  determined.  The  appellant  on 
her  part  agreed  to  pay  the  interest  on  her  premium-note  on  or 
before  the  1st  «f  March  in  each  and  every  year,  and  the  appellee,  in 
consideration  thereof,  agreed  to  indemnify  her  against  loss  by  fire. 
And  it  was  mutually  agreed  upon  the  failure  to  pay  the  interest  at 
the  time  prescribed,  the  policy  should  be  suspended  and  no  longer 
binding  on  the  company.  All  this  is  declared  in  plain  and  explicit 
terms.  Now,  it  is  admitted  the  interest  due  from  the  appellant  on 
the  Ist  of  March,  1879,  was  not  paid  on  or  before  that  day,  nor  had 
any  payment  been  made  down  to  the  occurrence  of  the  fire  in 
November,  in  the  same  year,  a  period  of  eight  months.  If  then,  the 
terms  of  the  policy  mean  anything,  it  is  clear  the  appellant  was  in 
default,  and  if  so,  the  pohcy  was  suspended  and  no  longer  binding 
on  the  company.  To  hold  otherwise  would  be  to  disregard  the 
plain  and  unambiguous  terms  of  the  policy,  and  defeat  the  very 
object  for  which  the  company  was  chartered.  An  agreement 
between  the  insurer  and  the  insured,  that  upon  default  in  the  pay- 
ment of  the  annual  premium  within  a  time  prescribed,  the  policy 
shall  be  suspended  and  no  longer  binding,  cannot  be  construed  to 
mean  that  the  policy  is  to  remain  in  force  notwithstanding  such 
default.  If  then,  the  liability  of  the  appellee  is  to  be  determined  by 
the  policy  itself,  it  is  clear  this  action  cannot  be  maintained. 

But  then,  it  was  argued  that  the  appellant  was  not  in  default  by 
reason  of  the  failure  on  the  part  of  the  appellee  to  give  the  custom- 
ary notice  as  to  the  payment  of  the  annual  interest  Not  that 
there  was  any  obligation  imposed  on  the  company  by  its  charter  or 
by-laws  to  give  such  notice,  but  there  was  a  custom,  it  was  said,  to 
do  BO.  This  question  was  considered  and  decided  in  the  Mutual 
Fire  Ins  Co.  vs.  Miller  Lodge,  58  Md.,  463.  In  that  case,  as  in  this, 
the  policy  was  issued  by  a  mutual  insurance  company,  and  in  thut 
case,  as  in  this,  there  was  a  default  on  the  part  of  the  insured  to 
pay  the  interest  on  the  premium-note  within  the  time  prescribed  by 
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the  policy;  and,  in  fact,  it  remained  unpaid,  as  in  this  case,  at  the 
time  of  the  loss.  There  was  proof  to  show  a  custom  on  the  part  of 
the  company  to  send  notice  to  members  of  the  day  of  payment  on 
the  premium-notes,  but  the  court  held  that  as  this  duty  was  not 
imposed  by  the  charter  or  by  laws,  the  failure  to  send  such  notice 
did  not-e;ccu8e  the  insured  from  the  consequences  of  failure  to  pay 
at  the  time  designated  in  the  policy — ^that  he  was  bound  to  know  at 
his  peril  when  the  premium  was  due  and  payable.  In  support  of 
this  view,  the  court  refer  to  Thompson  vs.  Insurance  Co.,  104  U.  S., 
252,  in  which  Justice  Bradley  says:  " The  reason  why  the  insurance 
company  gives  notice  to  its  members  of  the  time  of  payment  of  pre- 
miums is  to  aid  their  memory  and  to  stimulate  them  to  prompt  pay- 
ment The  company  is  under  no  obUgation  to  give  such  notice,  and 
assumes  no  responsibility  by  giving  it;  the  duty  of  the  assured  to 
pay  at  the  day  is  the  same  whether  notice  be  given  or  not." 

Poster's  case,  106  U.  S.,  30,  was  decided  altogether  on  different 
principles.  There  the  suit  was  brought  on  a  life  poUcy  issued  on 
the  half-note  plan,  the  insured  paying  one-half  of  the  premium  in 
cash  and  giving  his  note  for  the  other  half.  Under  this  plan  the 
dividends  due  the  insured  from  the  earnings  of  the  company  were 
applied  in  the  discharge  pro  tanto  of  the  annual  premiums.  It  was 
in  proof  that,  prior  to  the  maturity  of  the  premiums,  the  company 
was  in  the  habit  of  sending  notices  to  the  insured,  showing  when  the 
premium  was  due,  the  amount  of  cash  to  be  paid,  the  interest  on  the 
notes,  and  the  amount,  for  which  an  additional  note  under  that  plan 
was  required.  In  view  of  these  facts,  the  court  said:  ''Now, 
although  the  policy  issued  upon  Riddle's  life  required  payment 
annually,  of  a  specific  sum  as  a  premium,  that  stipulation  must  be 
construed  in  connection  with  the  agreement  set  out  in  the  applica- 
tion that  the  premium  might  be  discharged  pro  tanto  by  such  divi- 
dends as  were  allowed  to  the  insured  from  time  to  time,  whether 
the  company  in  any  particular  year  declared  dividends,  and  what 
amount  was  available  in  reduction  of  the  premium,  were  facts 
known  in  the  first  instance  only  to  the  company,  which  had  full 
control  of  the  matter  of  dividends."  Under  such  a  policy  as  this  the 
court  held  that  it  was  the  duty  of  the  company  to  give  notice  to  the 
insured  of  the  amount  of  dividends  to  which  he  was  entitled,  in 
order  that  he  might  know  how  much  money  was  required  to  keep 
alive  the  policy.  In  dehvering  the  opinion  of  the  court,  Mr.  Justice 
Harlan  was  careful  to  distinguish  it  from  Thompson's  case,  in 
104  U.  B. 
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We  have  nothing  to  do  in  this  case  with  that  part  of  the  policy 
which  declares  that  the  defaulting  member  shall,  notwithstanding 
the  suspension  of  the  insui'ance,  remain  liable  for  lossea  That  pro- 
yision  was  expressly  authorized  by  the  charter,  and  the  appellant 
accepted  the  policy  with  that  stipulation  on  it.  If  she  saw  proper  to 
make  a  contract  to  that  effect,  we  see  no  reason  why  she  should  not 
be  boimd  by  it  But  that  question,  although  fully  argued,  is  not 
necessary  to  the  decision  of  this  case. 

Being  of  the  opinion  that  the  appellant  is  not  entitled  to  recover, 
in  any  aspect  in  which  this  case  may  be  viewed,  the  judgment  must 
be  afiOrmed. 

Judgment  affirmed. 
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UNITED  STATES  CIKCUIT   COURT  OP    MINNESOTA. 

CROSWELL 

vs. 

MERCANTILE  MUT.  INS.  CO.* 

Where  an  inaurance  certificate,  issued  under  a  policy  of  marine  insurance,  de- 
scribed the  goods  as  **  shipped  on  board  of  the  Great  Western  Steamship 
Company,"  Held,  That  shipment  upon  a  vessel  not  owned  by  the  company, 
but  chartered  by  it  and  placed  upon  its  line  as  one  of  its  yessels,  satisfied 
the  terms  of  the  contract. 

Stipulation  is  filed  waiying  a  jury.  On  March  8, 1879,  the  plaint- 
iff shipped  a  quantity  of  flour,  by  through  bill  of  lading,  from  Min- 
neapolis to  Bristol,  England.  He  applied  to  an  insurance  agent  in 
Minneapolis,  who  gave  him  a  certificate  insuring  him  to  the  extent 
of  $1,100.    The  certificate  is  in  the  following  form  : — 

**  Insurance  Certificatey 

"  1,100,  Gold.  No.  63,203. 

"Office  of   the  Mebcamtile  MxrmAL   Insubanob  Cokpant, 

"  New  Yobk,  March  8,  1879. 

"  This  is  to  certify  that  on  the  eighth  day  of  March,  1879,  this  company  in- 
sured under  policy  No.  135,723,  dated 187-,  and  made  for  H.  J.  G. 

Crosswell, dollars  in  gold,  on  three  hundred  and  twenty  (320) 

sacks  of  flour,  Talued  at  eleyen  hundred  dollars,  shipped  on  board  of  the  Great 
Western  Steam-ship  Company,  at  and  from  Minneapolis  to  Bristol,  England 
and  it  is  hereby  understood  and  agreed  that  in  case  of  loss,  such  loss  is  paya- 
ble to  the  order  of  Chamberlain,  Pole  &,  Co.  on  surrender  of  this  certificate. 

'*  This  certificate  represents  and  takes  the  place  of  the  policy,  and  conveys 
all  the  rights  of  the  original  policy-holder  (for  the  purpose  of  collecting  any 

*  Decision  rendered,  Juinuy,  1884.    From  Fedferdl  Reporter. 
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loss  or  claim)  as  fully  as  if  the  property  was  covered  by  a  special  policy  di- 
rect to  the  holder  of  this  certificate,  aud  free  firom  any  liability  for  unpaid 
premiums. 

**  C.  J.  Dbspabd,  Secretary.  A.  W.  Montoomebt,  Jb.,  President." 

Indorsed  on  the  side : — 

**  Not  yalid  without  the  counter-signature  of  agent. 
**  S.  S.  Eaton. 

''NoTicB.  To  conform  with  the  revenue  laws  of  Great  Britain,  in  order  to 
collect  a  claim  under  this  certificate,  it  must  be  stamped  within  sixty  days  af- 
t«r  its  receipt  in  the  united  kingdom." 

The  Mercantile  Mutual  Insurance  Company  had  issued  a  running 
policy  to  S.  S.  Eaton,  of  St  Paul,  and  given  him  blank  certificates 
to  fill  up  when  a  risk  was  taken.  He  was  its  agent,  with  full  author- 
ity to  act.  The  running  or  open  policy  to  Eaton,  on  account  of 
whom  it  may  concern,  is  dated  March  16,  1878,  and  did  not  restrict 
insurance  on  merchandise  to  or  from  any  particular  ports,  nor  pro- 
hibit the  insurance  upon  any  particular  vessel  or  vessels.  The  flour 
was  shipped  on  the  steamer  Bemia,  rated  "  A  No.  1,''  which  had 
been  recently  chartered  by  M.  Wbitwill  &  Son,  promoters  and  own- 
ers of  the  Great  Western  Steamship  Line,  and  was  lost,  with  all  on 
board,  on  the  outward  trip.  Suit  is  brought  to  recover  amount  of 
insurance. 

Warner  &  Stevens,  for  Plaintiff. 

TouNO  &  LiGHTNER, /or  Defendant. 

Nelson,  J. 

This  action  is  brought  on  a  marine  insurance  policy  to  recover  for 
loss  of  flour  shipped  from  Minneapolis  to  Bristol,  England.  The  in- 
surance was  effected  on  a  running  policy  to  the  defendant's  agent  in 
St  Paul,  and  the  blank  certificate  of  the  amount  of  the  insurance  is- 
sued by  the  company,  and  indorsed  by  the  persons  therein  named, 
was  fiUed  up  by  an  insurance  agent  in  Minneapolis,  to  whom  the 
shipper  applied.  The  certificate  declares  the  goods  are  "  shipped  on 
board  of  the  Great  Western  Steamship  Company/'  without  naming 
any  particular  vessel,  and  the  special  policy  which  forms  a  part  of 
the  certificate  adds,  ''  or  by  whatever  other  name,  or  names,  the  said 
vessel  *  *  "t"  is  or  shall  be  named  or  called."  No  name  of  the 
vessel  on  board  of  which  the  freight  was  laden  being  named  in  the 
pohcy,  the  question  arises,  which,  in  my  opinion,  is  decisive  of  the 
case,  does  the  contract  confine  the  risk  to  a  shipment  on  board  ves- 
sels owned  by  or  constituting  the  Great  Western  Steamship  Com- 


Digitized  by  VjOOQ IC 


640  Bqxyrt  of  Decisiaruf,  [«/«Zy, 

pany's  line  at  the  date  of  the  policy  ?  The  shipment  was  made  on 
board  the  (steamship  Bemina,  chartered  by  the  steamship  company 
and  placed  in  the  line  as  one  of  its  vessels.  This  was  its  first  voyage. 
The  shipper,  when  notified  that  the  flour  was  laden  on  this  vessel, 
an  extra  one  of  the  line,  reported  the  fact  to  Ames,  the  insurance 
agent  who  had  filled  up  and  given  the  certificate,  and  was  told  by 
him  in  substance  that  it  would  make  no  difference  about  the  insur- 
ance if  the  vessel  was  the  equal  of  others  in  the  line.  It  may  well 
be  urged,  under  all  the  circumstances,  that  Ames,  who  was  intrusted 
with  the  blank  certificates,  and  authorized  to  fill  them  up  and  take 
risks,  represented  the  insurance  company,  and  that  his  assent  binds 
it;  but  in  the  view  entertained,  it  is  not  necessary  to  so  dedde- 
The  name  of  the  vessel  and  the  voyage  should  be  correctly  given, 
according  to  the  terms  of  the  policy,  and,  ordinarily,  when  the 
shipper  resides  at  the  port  of  shipment,  or  can  consult  the  officers 
of  the  insurance  company,  it  is  doner ;  so  that,  before  concluding 
the  contract,  it  may  have  all  the  data  with  which  to  fix  the  rate  of 
premium.  In  this  case  the  shipper  resided  far  away  from  the  sea- 
port, and  by  this  contract  he  was  enabled  to  insure  his  flour  on 
the  presentation  of  a  through  bill  of  lading,  it  being  impossible  to 
designate  and  name  in  the  policy  the  particular  vessel  No  deceit 
has  been  practiced,  and  there  can  be  no  prejudice  to  the  insurance 
company  unless  this  vessel  was  so  unseaworthy,  or  of  a  class  rated 
less  than  the  vessels  owned  by  or  running  in  the  Great  Western 
Steamship  Company's  line  prior  to  this  voyage. 

It  is  claimed  that  the  premium  is  greater  upon  chartered  vessels 
not  belonging  to  a  regular  line,  and  testimony  has  been  introduced 
apparently  sustaining  this  position.  I  think,  however,  when  we 
look  at  the  policy  and  the  manner  in  which  the  insurance  was 
taken,  the  name  of  the  vessel  has  little  to  do  with  the  risk,  and  I 
do  not  see  the  mischief  supposed  to  result  in  this  case.  It  is  true 
the  rate  of  premium  depends  upon  the  character  of  the  vessel,  the 
port  of  destination,  the  season  of  the  year,  and  circumstances  tend- 
ing to  increase  or  diminish  the  hazards,  but  I  do  not  think  the  cir- 
cumstances in  this  case,  that  the  vessel  had  been  chartered  and 
recently  brought  into  the  line,  was  calculated  to  increase  the  risk.  If 
she  was  fully  equal  to  the  other  vessels  in  the  class,  and  had  efficient 
officers  and  a  competent  crew,  the  degree  of  hazard  is  not  greater* 
The  evidence  is  complete  and  conclusive  on  these  points.  But  the 
language  of  the  certificate  does  not  limit  the  shipment  on  vesBels  at 
that  time  comprising  the  line.    For  anything  appearing  to  the  con- 
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trary,  the  company  could  sell  out  all  its  vessels  and  purchase  or  charter 
new  ones,  and  operate  them,  and  the  shipment  on  a  vessel  of  the 
line  thus  constructed  would  satisfy  the  terms  of  the  policy.  The 
only  restriction  is  that  the  flour  must  be  laden  on  some  vessel  of  the 
line  of  the  Great  Western  Steamship  Company.  This  is  a  reasona- 
ble construction  of  the  contract,  and  the  testimony  of  the  officers  of 
this  and  other  insurance  companies  about  the  increase  of  hazard 
upon  chartered  vessels,  cannot  a^ect  its  terms  and  conditions 

Judgment  for  plaintiff  for  amount  claimed  in  proof  of  loss,  with 
interest  and  costs. 
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UNITED  STATES  CIRCUIT  COURT  OF  MINNESOTA. 
Deoembeb  Tebm,  1884. 


O'BRIEN 

UNION  MUT.  life  INS.  CO.* 

Although  in  the  printed  policy  and  the  application  for  life  insurance  it  is 
stated  that  no  policy  will  he  considered  valid  and  hindiuj^  until  the  pre- 
mium is  paidf  a  general  agent  of  a  foreign  company  may  waive  such  condi- 
tion and  give  credit  j  and  as  the  evidence  in  this  case  shows  that  the 
delivery  of  the  policy  m  suit  was  unconditional,  and  that  the  agent  did  in 
fact  waive  the  terms  thereof  requiring  prepayment,  the  pNolicy  should  be 
held  valid,  and  plaintiff  allowed  to  recover  the  amount  of  insurance,  with 
interest,  after  deducting  the  amount  of  premium  due  and  unpaid. 

Thomas  H.  Quin,  for  Plairdiff. 

A.  D.  Eetes,  for  Defendant 

Nelson,  J. 

This  suit  is  brought  by  Mary  O'Brien  against  the  Union  Mutual 
Life  Insurance  Company,  to  recover  upon  a  policy  of  insurance, 
dated  December  4,  1884,  for  $1,000.  The  insured,  Richard  J. 
Vaughan,  died  March  16, 1883.  The  evidence  showed  that  among 
his  papers  was  found  this  policy  on  his  life,  payable  to  his  mother, 
Mrs.  Yaughan,  now  Mrs.  Mary  O'Brien,  accompanied  by  a  receipt, 
signed  by  the  agent  of  the  insurance  company  in  the  State  of 
Minnesota,  for  the  amount  of  the  first  premium;  and  the  policy,  with 
the  admission  of  dea^h  and  the  receipt,  being  offered,  the  plaintiff  is 
entitled  to  a  judgment,  unless  the  defendant  can  overcome  the  prima 
fade  case  presented  upon  the  proof  thus  offered  by  the  plaintiff. 
The  policy  contains  the  following  clause: — 

*  From  Federal  Beporttr, 
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"If  any  premiam,  or  any  installment  of  preminm  on  this  policy  shall  not 
be  paid  when  dne,  the  consideration  of  this  contract  shall  be  deemed  to  have 
failed,  and  the  company  shall  be  released  from  liability,  except  as  hereinafter 
provided ;  and  the  only  evidence  of  payment  shall  be  the  receipt  of  the  com- 
pany, signed  by  the  president  or  secretary. '' 

And  again: — 

"The  contract  between  the  parties  hereto  is  completely  set  forth  in  this  pol- 
icy and  the  application  therefor,  taken  together,  and  none  of  its  terms  can  be 
modified,  nor  any  forfeiture  under  it  waived,  except  by  an  agreement  in  writ- 
ing signed  by  the  president  or  secretary  of  the  company,  whose  authority  for 
this  purpose  will  not  be  delegated." 

The  application  for  insurance  substantially  recites  the  same  pro- 
vision.  In  the  application,  which  is  a  part  of  the  policy,  it  is 
stated: — 

"  That  it  will  constitute  no  contract  of  insurance  until  a  policy  shall  first 
have  been  issued  and  deliTcred  by  the  said  company,  and  the  first  premium 
thereon  actually  paid,  during  the  continuance  of  the  life  proposed  for  insur- 
ance in  the  same  condition  of  health  as  described  in  the  application." 

It  appeared  upon  the  trial  that  the  application  for  insurance  was 
taken  on  the  sohcitation  of  J.  J.  Hart,  acting  on  the  behalf  of  the 
defendant,  who  made  it  out  and  sent  it  to  Minneapolis  to  the  man- 
ager of  the  company  for  Minnesota  and  Dakota,  A.  K.  Shattuck,  who 
has  general  charge  of  the  defendant's  business.  The  application  was 
dated  November  27,  1882.  No  premium  at  that  time  was  paid  to 
Hart,  but  Yaugham  promised  to  pay  for  the  policy  as  soon  as  it 
issued  and  was  delivered.  The  application  was  sent  to  the  super- 
intendent of  the  Western  agencies  at  Ohicago,  and  in  due  course  of 
time  the  policy  in  suit  and  receipt,  dated  December  4, 1882,  were 
received  by  the  Minneapolis  agent,  who  entered  it  in  his  register  of 
policies,  and  inclosed  it  in  an  envelope  with  the  following  letter, 
dated  December  11, 1882,  and  sent  it  to  Yaughan: — 

•  "Deab  Sib,— Inclosed  find  your  policy  76,494.  The  first  semi- 
annual premium  will  be  due  December  15, 1882.  We  trust  you  will 
find  your  policy  satisfactory. 

"A.  K.  Shattuck,  Manager." 

The  books  of  the  company,  and  the  evidence  of  the  manager, 
show  that  no  premium  was  ever  paid,  and  an  efifort  is  made  to  show 
byJJie  evidence  of  Hart — and  he  so  testified — ^that  in  a  conversa- 
tion with  Yaughan  before  he  died,  and  five  or  six  weeks  after  the 


Digitized  by  VjOOQ IC 


644  Report  cf  Decisions.  IJuly^ 

policy  was  sent  by  the  Minneapolis  agent,  he  stated  that  "  he  would 
give  up  the  policy,  as  he  did  not  feel  able  to  pay  for  it,  and  would 
return  the  policy  to  ShattucL"  He  never  did  so,  however.  I 
hardly  think  this  testimony  is  admissible,  Yaughan  being  dead,  and 
no  one  present  at  the  conversation  but  Yaughan  and  witnesa  How- 
ever, giving  it  full  force  and  effect,  in  connection  with  the  other  evi- 
dence of  the  defendant's  witnesses,  Messra  Shattuck  and  Lawrence, 
it  is  dear  to  my  mind  that  the  company,  through  it?  agent,  waived 
the  cash  payment  and  delivered  the  policy,  giving  him  time  to  pay 
the  premium.  In  so  doing,  the  contract  of  insurance  was  complete, 
whether  the  company  charged  the  agent  with  the  amount  of  the 
premium  when  the  policy  was  delivered  without  actual  payment  or 
not,  and  although  no  return  of  premium  was  ever  made  to  the  com- 
pany. 

llie  defendant  received  the  policy  in  December,  1882,  and  as  late 
as  January  9, 1883,  the  manager  addressed  a  letter  to  Yaughan,  call- 
ing his  attention  to  the  amount  of  premium  due  and  requesting  its 
payment,  thus  recognizing  the  contract  of  insurance.  It  was  not  un- 
usual for  policies  to  be  delivered  without  cash  payments,  as  appears  by 
the  testimony,  but  in  every  instance  previous  time-notes  were  taken 
for  the  amount  of  the  premium  due,  and  these  notes  were  furnished 
the  agents  by  the  company.  It  is  urged  that  the  company's  agent  or 
manager  had  no  authority  to  deliver  policies  without  the  payment  of 
the  semi-annual  premium,  or  receipt  of  a  note  for  it;  but  the  facts  in 
the  case,  including  the  letters  of  the  agent,  Shattuck,  show  clearly  a 
credit  was  intended;  and  it  is  well  setUed  that  although  in  the 
printed  policy  and  application  it  is  stated  that  no  policy  will  be  con. 
sidered  valid  and  binding  until  the  premium  is  paid,  yet  an  agent 
like  Shattuck,  representing  a  foreign  company,  may  waive  such  con- 
dition and  give  credit^  and  such  appears  to  be  the  manner  of  con- 
ducting the  business  of  the  company  by  the  manager  in  this  State. 
There  is  no  evidence  that  the  policy  was  delivered  to  the  assured  on 
condition  that  the  premium  should  be  paid  or  the  policy  returned. 
Yaughan  agreed  with  the  solicitor  Hart,  November  27,  1882,  to  take 
the  insurance  and  pay  the  premium  when  he  went  to  Minneapolis, 
or  send  the  money,  and  the  policy  was  delivered  on  such  terms. 
He  failed  to  fulfOl  his  promise  and  did  not  return  the  poHcy.  That 
such  failure  did  not  render  the  contract  of  insurance  invalid,  and 
that  the  manager  did  not  so  regard  it,  is  dear;  for,  as  late  as  Jan- 
uary 9, 1883,  he  wrote  a  letter  to  Yaughan,  above  referred,  which 
reads  as  follows: — 
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January  9th. 

^  RiGHABD  J.  YaUOHAN,  FaBIBAULT,  MiNN. 

''Deab  Sib: — Please  remit  $16.13,  the  first  semi-annual  premium 
on  your  policy  of  $1,000.  It  was  due  the  first  of  this  month,  but  we 
overlooked  you.    Please  respond  at  once. 

"Respectfully,         A.  R  Shattuck." 

This  letter  recognizes  the  contract  of  insurance  as  valid  and  sub- 
sisting. If  agents  of  insurance  companies  do  not  intend  to  give 
credit  for  the  payment  of  premiums,  they  should  not  deliver  the 
policies  without  payment  There  is  no  evidence  in  this  case  to  indi- 
cate a  conditional  delivery  of  the  policy.  On  the  contrary,  I  am  of 
the  opinion  that  the  agent  waived  the  terms  of  the  policy  requiring 
the  prepayment  of  the  premium  before  the  poHcy  took  effect,  which 
was  binding  upon  the  company.  The  plaintiff  is  entitled  to  a  judg- 
ment for  the  sum  of  $1,000,  with  interest  from  May  29, 1883,  to  date, 
deducting  the  amount  of  the  premium  due,  $16.13.  Judgment  wiU 
be  entered  for  that  amount 
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COUET  OF    APPEALS  OF  NEW  YORK. 


JAMES  JACKSON,  Beceiter  etc.,  Appellant, 

v%. 

ST.  PAUL  FIRE  &  MARINE  INS.  CO.,  Respondent.* 

The  P.  company  issued  a  policy  on  a  '^  one  and  one-half  story,  hard-finished, 
frame  boarding-house,"  and  subsequently  reinsured  part  in  the  S.  company 
under  the  same  description.  The  P.  company  having  resisted  payment  on 
the  ground  that  only  the  lower  story  was  nara-finished,  was  defeated. 

Held,  That  the  S.  company  was  liable  to  the  P.  company  under  the  reinsurance 
contract  whether  the  description  was  true  or  false,  so  long  as  it  was  made 
by  the  P.  company  in  good  faith.  It  insured  the  interest  of  the  P.  company, 
and  ito  liability  was  determined  by  the  liability  of  reinsured.  It  was  not 
open  to  the  reinsurer  to  inquire  into  the  merits  of  questions  between  the 
insured  and  the  original  insurer. 

Held,  That  the  arbitration  clause  has  no  force  in  a  contract  of  reinsurance, 
there  is  nothing  to  arbitrate  since  the  liability  is  fixed  by  the  liability  of 
the  original  insurer. 

Me.  Stevenson,  for  Appellant 
Mb.  Hozie,  for  Respondent 

Danfobth,  J. 
The  questions  upon  this  appeal  relate  to  the  liability  of  the  de- 
fendant on  a  contract  of  reinsurance  made  by  it  in  favor  of  the  Pat- 
erson  Fire  Insurance  Company,  and  are,  first,  whether  it  was 
obtained  by  misrepresentation,  and  so  void,  ab  initio,  and  if  not, 
then  second,  whether  the  action  is  barred  by  a  limitation  clause 
contained  in  the  contract 

.  The  facts  agreed  upon  or  found  by  the  trial  courts  so  &r  as  mate- 
rial, are  these :  the  Paterson  Company,  on  the  14th  of  August,  1876, 

•  Dfltflslon  nnderad,  liay  6, 1886. 
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at  San  Franciaco,  imderiook  to  insure  one  E.  Sherwood  agamst  loss 
by  fire  to  the  amount  of  $4,500,  ae  follows  :  ''  $3,000  on  his  one  and 
one-half  story,  hard-finished,  frame,  boarding-house  building,  *  "*"  * 
and  $1,500  on  furniture  etc,  contained  in  it"  On  the  next  day  its 
agent  addressed  to  the  defendant  a  written  application,  saying: 
''Reinsurance  is  wanted  by  the  Paterson  Fire  Insurance  Com- 
pany for  $1,500,  from  August  14, 1876,  to  August  14, 1877,  on  their 
interest  as  insurers,  under  their  policy  No.  582,  issued  to  K  Sher- 
wood *  *  *  covering  $4,500,  viz. :  $3,000  on  his  one  and  one- 
half  story,  hard-finished,  frame,  boarding-house  building  *  *  *  * 
and  $1,500  on  furoiture,"  etc.,  "  contained  therein."  The  application 
was  granted  and  the  defendant  issued  its  policy,  which  recited  that 
"The  Saint  Paul  P.  &  M.  Ina  Co.,  of  St.  Paul,"  "do  reinsure"  the 
Paterson  Company  **  against  loss  or  damage  by  fire  to  the  amount  o 
$1,500  on  their  interest  as  insurers  under  their  policy  No.  582,  is- 
sued to  E.  Sherwood,"  and  then  foUows  in  the  language  of  the  ap- 
pHcation  a  statement  as  to  the  amount  and  distiibution  of 
insurance,  and  description  of  the  property  insured  under  that  policy. 

Upon  the  trial,  it  was  admitted  that  in  1876,  "  a  fire  occurred  and 
destroyed  the  property  insured  in  poUcy  582,  to  the  amount  of  $4,- 
100."  The  Paterson  Insurance  Company  declined  paying.  They 
were  sued,  and  after  notice  to  the  defendant  of  the  claim  made  and 
pendency  of  the  action,  a  trial  was  had  and  judgment  obtained 
against  them  for  the  amount  clamied,  with  costs. 

The  plaintiff  was  subsequently  appointed  receiver  of  the  property 
and  assets  of  the  Paterson  Company,  and  brought  this  action  to 
recover  the  amount  due  according  to  the  terms  of  reinsurance. 
Before  the  trial  court  he  succeeded.  The  general  term,  however 
reversed  the  judgment,  and  the  respondent  seeks  to  sustain  that 
decision  upon  grounds  involved  in  the  questions  above  stated. 

First,  as  to  misrepresentation;  it  was  admitted  upon  the  trial  that 
Sherwood's  "house  was  hard-finished  on  the  lower  story,  but  the 
rooms  and  hallway  composing  the  upper  or  half-story  were  doth- 
Uned,  and  not  hard-finished,  but  notwithstanding  this  the  court 
found  that  the  general  character  of  the  building  was  correctly  stated 
in  both  policies.  It  is  quite  unnecessary  to  consider  whe^er  the 
interior  finish  of  the  building  would  warrant  the  epithet  applied  to 
it,  for  as  to  that  there  was  in  our  opinion  no  representation  by  the 
Paterson  Company.  They  had  no  property  right  in  the  subject  in- 
sured by  them,  but  by  underwriting  the  policy  rendered  themselves 
liable  to  loss  from  fire,  and  they  thereby  acquired  an  insurable  in- 
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terest  to  the  extent  of  that  liability,  but  it  was  in  relation  to  the 
peril  only,  against  which  they  had  insured.  It  is  that  to  which 
their  request  for  reinsurance  applies.  By  it  they  in  effect  say,  as 
insurers,  we  have  undertaken  to  carry  a  risk  which,  as  taken  by  us, 
is  as  follows :  "  It  amounts  to  $4,500,  and  we  ask  indemnity  against 
a  portion  of  it." 

It  is  not  pretended  that  they  did  not  state  the  risk  literally  as  they 
bad  taken  it,  and  it  was  in  fact  described  in  their  policy  in  terms 
similar  to  those  used  in  the  policy  of  reinsurance.  The  case  may  in- 
deed be  taken  in  like  manner  as  if  they  had  exhibited  to  the  de- 
fendants the  original  policy,  and  the  defendants  had  indorsed  upon 
it  an  assumption  of  the  risk  of  $1,500.  In  either  way,  by  indorse- 
ment or  by  a  new  writing,  they  became  charged  with  so  much  of  the 
amount  as  the  Paterson  Company  had  put  in  jeopardy,  and  to  that 
extent  became  bound  to  relieve  it. 

The  original  contract  of  insurance  remained  as  at  first,  and  the 
'reinsurer  came  under  no  contract  obligation  to  the  owner  of  the 
property  described  in  it.  The  subsequent  act  of  the  insurer  did  not 
create  any.  Its  own  risk  was  the  sole  object  of  reinsurance  and 
formed  the  consideration  of  a  new  and  independent  contract^  dis- 
tinct from  and  unconnected  with  the  original  insurance.  Thi^  is  so 
stated  in  the  policy  of  reinsurance.  It  covers  in  terms  the  plaint- 
!&'  "  interest  as  insurers "  under  their  policy,  and  nothing  else  ; 
that  is  made  the  subject-matter  of  insurance. 

When,  therefore,  the  Paterson  Company  were  found  to  be  legally 
liable  upon  their  contract,  and  the  amount  was  ascertained,  it  was 
not  open  to  the  reinsurers  to  inquire  into  the  merits  of  those  ques- 
tions. They  were  at  once  bound  to  pay  the  reinsured  such  a  pro- 
portion of  the  loss  as  their  reinsurance  bore  to  the  sum  originally 
insured. 

The  other  objection  rests  upon  a  clause  in  the  policy  which  pro- 
^des  that  no  action  "  for  the  recovery  of  aoy  claim  by  virtue  of 
this  policy,  shall  be  sustainable  in  any  court  of  law  or  chancery  un- 
til after  an  award  shall  have  been  obtained,  fixing  the  amount  of 
such  claim  in  the  manner  above  provided,  nor  unless  such  suit  or 
action  shall  be  commenced  within  twelve  months  next  ensuing  after 
the  loss  shall  occur.''  This  clause  formed  part  of  a  blank  form,  in- 
i;ended  as  an  ordinary  contract  of  insurance  where  the  assured  had 
an  interest  in  the  property,  was  required  to  make  proofs  of  loss  by 
:fire,  and  submit  his  claim  to  arbitrators  if  required  and  fulfill  many 
other  conditions  in  no  respect  applicable  to  a  case  where  the  perils 
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of  a  contract  of  primitiye  insurance  cnlj  is  involved,  and  when  the 
loss  or  damage  is  the  amount  of  liability  under  it 

Such  is  the  contract  under  which  the  plaintiff  claims,  and  its  right 
to  recover  is  unaffected  bj  these  stipulation& 

It  foUows  that  the  order  of  the  general  term  should  be  reversed, 
and  the  judgment  of  the  special  term  affirmed,  with  costs. 

All  concur. 
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8UPKEME    COURT  OP    MINNESOTA 


SALLSBUBY  and  othebs 

vs. 

HEKTiA  FIRE  IN&  CO.,  of  Wkconsih.*/ 

Defendant,  by  oral  agreement^  insured  plaintiffs' property,  a  written  policy  to 
be  subsequently  issued.  A  loes  occurred,  and  afterwards  defendant  made 
and  delivered  to  plaintiffs  a  written  x>olicy.  ffeld,  That  the  policy,  as 
against  plaintiffs,  was  not  conclusive  as  to  the  terms  of  the  insurance,  but 
was  only  evidence  as  plaintiffs'  admission  of  those  terms,  and  might  be  re 
butted  by  proof  of  the  oral  agreement. 

Where  there  is  an  oral  contract  of  insurance,  a  policy  to  be  subsequently 
issued,  and  nothing  is  said  about  conditions,  it  is  presumed  that  the  parties 
intended  to  have  inserted  in  it  the  conditions  usual  in  such  oases,  or  such 
as  have  been  before  used  by  the  parties. 

That  a  particular  condition  is  usual  must  be  shown  by  the  party  who  insists 
on  it. 

Appeal  from  an  order  of  the  district  court,  Heimepin  county,  de- 
nying motion  for  a  new  trial. 

J.  S.  Root, /or  Benpondents. 
Atwater  &  'BiLLyfor  ApppdlanL 

GiLFILLAN,   C.  J. 

Defendant,  by  its  agent  at  Minneapolis,  made  orally  a  contract 
with  plaintifb,  acting  by  their  agent,  insuring  plaintifls*  building, 
used  as  a  manu&tctory,  in  the  sum  of  $150,  and  the  stock  and 
machinery  therein  in  the  sum  of  $d50,  against  loss  by  fire,  for  a  pre- 
mium at  the  rate  of  6  per  cent  on  the  amount  of  insurance  for  one 
year,  the  risk  to  commence  at  once,  to  wit,  February  17,  1888;  a 
written  policy  to  be  made  and  delivered  as  soon  as  could  be  done. 
The  premium  was  not  then  paid,  and  nothing  was  said  as  to  when  it 

•  OpiBion  lltod,  November  39. 1814.    From  N.  W,  MUporUr. 
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should  be.  On  the  iught  of  February  18ih,  the  manu&ctoiy  then 
nmniug,  the  property  inBtired  was  destroyed  by  fire.  On  the  morn- 
ing of  the  19th,  after  the  fire,  defendant's  agent  delivered  to  plaint- 
ifb'  agent  a  policy  of  insurance.  February  2Sd,  plaintiflh  paid  the 
premium.  In  the  oral  agreement  nothing  was  said  about  any  con- 
ditions or  restrictions  of  insurance.  In  the  policy  delivered  there 
was  a  condition  that  it  should  by  void  if  the  manufactory  should  run 
at  night  or  overtime,  or  cease  to  be  operated,  without  the  consent  of 
defendant  indorsed  on  the  policy. 

The  controversy  is  as  to  whether  that  condition  atUushed  to  the 
contract  of  insurance  under  which  the  loss  occurrd.  Was  that  con- 
dition a  part  of  the  contract  existing  at  the  time  of  the  fire?  Unless 
it  was,  it  has  no  influence  on  the  rights  of  the  parties.  Whether  it 
was  or  not  must  be  determined  by  what  was  said  between  them  or 
agents  when  the  insurance  was  effected.  The  written  policy  made 
out  by  the  defendant  after  the  fire,  of  course,  cannot  be  conclusive. 
Indeed,  having  been  made  after  the  liability  accrued,  it  would  be  no 
evidence  of  the  contract  at  all,  were  it  not  for  its  delivery  to  and  re- 
tention by  plaintiffs.  Such  delivery  and  retention  may  be  taken  as 
an  admission  by  plaintiflB  that  it  set  forth  the  terms  of  the  contract 
as  agreed  on,  which  might  be  rebutted  by  proof  of  what  the  contract 
actually  wa&  And  in  view  of  the  fact  indicated  by  the  evidence,  that 
thd  plaintiffs  did  not  read  it,  it  would  not  be  very  strong  evidence  as 
an  admission.  It  stands  on  an  entirely  different  footing  from  a  policy 
delivered  and  accepted  before  the  loss.  For  in  that  case,  if  there  be 
Ho  fraud  or  mistake,  the  policy  in  the  contract  (from  the  time  of  its 
delivery,  at  any  rate),  no  matter  what  may  have  been  the  negotia- 
tions which  led  to  it,  and  proof  of  such  negotiations  is  not  admissible 
to  contradict  its  terma 

This  policy  did  not  exist  and  was  not  the  contract  at  the  time  of 
the  fire,  when  defendant's  liability  accrued.  The  only  contract  then 
in  force  was  oral,  and  the  rights  of  the  parties  must  be  measured  by 
it  Upon  an  oral  contract  of  insurance,  where  nothing  is  said  about 
conditions,  if  a  policy  is  to  be  issued  the  parties  are  presumed  to  in- 
tend that  it  shall' contain  the  conditions  usually  inserted  in  policies 
of  insurance  in  like  cases,  or  as  have  been  before  used  by  the  parties. 
That  a  particular  condition  is  usual  must  be  shown  by  the  party  who 
insists  upon  it,  who  has  the  affirmative.  There  was  no  evidence  that 
such  a  condition  as  this  is  usual 

Order  affirmed. 
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LOWER  COURT  DECISIONS. 


LEVY  NOT  A  CHANGE  OF  POSSESSION. 


Superior  Court  of  Keniudcy. — Appeal  from  the  Louisvdle    Cfumoery 

GourL 


WESTERN  ASSURANCE  CO.,  OF  TORONTO,  Appellant, 

vs. 
M«  LAYER  ETC.,  AppelUa.* 

The  Bberiff  levied  on  the  stock  of  a  manufactnTer  and  placed  a  bailiff  in  charge 
with  instmctions  not  to  interfere  with  the  work  of  mannfacturing,  bat  not 
to  allow  anjrthing  removed.  The  manofacturer  under  these  restrictions 
continued  his  business. 

Heldj  that  the  possession  of  the  sheriff  was  but  a  qualified  possession,  and  not 
a  violation  of  the  condition  of  the  policy  against  change  of  title  or  posses- 
sion by  legal  process  or  judicial  decree. 

R  W.  WooLBY,  for  AppellanL 

Jambs  Caldwell  &  A.  A.  STOLL,/ar  AppeUees. 

By  the  Court. 

This  is  a  contest  between  appellants,  insurance  companies,  and 
appellees,  attaching  creditors  of  H.  W.  Meyer.  Meyer  insured  his 
soap-£a>ctory  and  contents;  they  were  destroyed,  and  his  creditors  are 
seeking  to  subject  to  their  debts  the  amount  which  they  claim  to  be 
due  Meyer  by  the  insurers. 

The  companies  say  that  each  of  the  contracts  of  insurance  con* 
tained  this  stipulation  or  agreement:  "If  the  property  be  sold  or 
transferred,  or  any  change  takes  place  in  title  or  possession  (except 

•JDeoitloii  r«ndtrad,  February  36, 1886. 
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by  sacoeBBion  by  reason  of  the  death  of  the  insured),  whether  by 
legal  process  or  judicial  decree,  or  voluntary  transfer,  or  conveyance, 
then,  and  in  every  such  case,  this  policy  shall  be  void." 

They  say  that  before  the  destruction  of  said  property  the  sheriff  of 
Jefferson  County,  the  county  in  which  the  property  insured  was 
located,  by  virtue  of  an  execution  in  his  hands  levied  upon  said  prop- 
erty, took  posession  thereof,  by  putting  a  special  bailiff  in  charge 
thereof,  that  Meyer  was  divested  of  ownership  and  possession,  and 
the  contract  of  insurance  was  broken,  and  they  absolved  from  further 
liability  for  the  loss.     This  is  denied. 

The  facts  are,  that  the  shei-iff  did  have  an  execution  against 
Meyer,  and  he  went  to  Meyer's  place  of  business,  took  an  authorized 
list  of  his  stock,  machinery,  and  all  the  material  in  the  factory  at 
the  time,  indorsed  the  levy  on  the  execution,  and  told  Meyer  he  had 
levied  upon  it  and  it  must  not  be  removed*  The  sheriff  appointed 
Jacob  Biehl,  who  was  a  neighbor  of  Meyer's,  a  special  bailiff  and  in- 
structed him  not  to  allow  Meyer  to  remove  anything  from  the 
building,  but  told  him  not  to  interfere  with  Meyer  in  his  business  of 
manufacturing  the  raw  material  into  stock,  and  the  sheriff  gave 
Meyer  the  privilege  of  manufacturing,  but  not  of  removal  Meyer 
was  left  in  possession  to  manufac^e.  Biehl  was  left  in  possession 
or  authority,  to  see  that  the  property  was  not  removed.  Meyer  kept 
the  keys  of  the  house,  at  least  it  is  not  shown  that  any  one  else  had 
them.  Meyer  continued  to  manufacture  goods,  and  Biehl  took  care 
of  them.  The  execution  was  levied  on  the  6th  of  October,  1880,  the 
property  was  destroyed  on  the  night  of  the  11th  of  October,  1880. 
Meyer  told  the  sheriff  he  would  replevy  the  execution  in  a  day  or 
two  after  the  levy,  and  the  party  who  was  to  go  on  the  bond,  told 
the  sheriff  that  he  would  do  so,  but  after  the  fire  that  he  would  not. 

The  sheriff  says,  '*I  did  not  leave  Meyer  in  possession  of  said  store 
and  goods  levied  on.  Jacob  Biehl,  my  ^dal  bailiff,  was  in  possession 
of  same  from  date  of  levy."  But  again  the  sheriff  says :  "I  left 
them  in  possession  of  Mr.  Meyer  and  I  told  my  bailiff  not  to  inter- 
fere with  him  in  his  business  in  the  factory,  but  to  see  that  nothing 
was  removed."  So  it  is  evident  that  the  sheriff  was  in  each  case, 
from  the  two  standpoints,  aiming  to  give  a  conclusion  from  the  facts, 
and  so  far  as  he  attempts  to  state  a  conclusion,  his  evidence  is  not 
proper  or  competent. 

Appellants  earnestly  insist  that  these  facts  show  that  the  condition 
of  the  policy  named  above  was  broken  and  that  they  are  not  liable. 

We  have  examined  a  number  of  adjudged  cases,  but  have  not 
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foimd  one  exactly  like  this,  indeed  we  do  not  know  that  that  web  to 
be  expected.  Some  differ  in  the  tenus  of  the  policy,  aiming  at  the 
same  agreement  in  effect,  some  differ  as  to  the  character  of  property 
insured,  whether  real  or  personal,  some  in  what  was  done  looking  to 
a  diyesture  of  interest  or  possession.  But  the  drift  of  all  the  cases  is 
to  uphold  and  sustain  the  agreement  so  as  to  protect  the  rights  and 
interests  of  all  concerned,  not  to  put  any  strained  conclusion  on  the 
words  employed,  or  to  allow  by  latitude  such  a  construction  as  will 
destroy  the  efiScacy  of  the  restriction,  and  thereby  make  the  insur- 
ance company  the  prey  of  its  policy-holders.  Keeping  this  in  mind, 
it  seems  that  the  provision  was  intended,  in  the  first  place,  to  provide 
that  the  policy  should  be  void,  whenever  the  policy-holder  parted 
with  his  insurable  interest  in  the  property.  As  he  could  not,  in  the 
first  place,  insure  property  in  which  he  did  not  have  an  interest,  it  is 
prox)er  for  him  to  agree  that  whenever  he  is  divested  of  that  interest, 
the  policy  shall  cease.  Secondly.  The  contract  is  a  personal  one, 
and  therefore  the  insurance  company  has  a  right  to  bargain  for  the 
X)ersonal  control  of  the  property  by  the  party  who  has  the  personal 
interest,  and  when  that  personal  control  or  possession  has  been  de- 
stroyed or  impaired  to  such  an  extent  that  he  cannot  control  the 
property  for  his  own  and  the  company's  goods,  the  protection  ceasea 
We  do  not  think  the  facts  of  this  case  bring  it  within  either  of  the 
exceptions.  The  interest  which  the  sheriff  acquired  by  the  levy  of 
the  execution,  was  but  a  qualified  interest;  he  had  special  interest  in 
the  property  to  sell  it,  not  as  his  own,  not  as  the  plaintiff's,  but  as  the 
defendant'^  He  had  the  right  to  sell  only  so  much  as  was  necessary 
to  pay  the  debt  The  defendant  still  owned  it;  its  injury,  loss,  or  de- 
struction, unless  by  the  neglect  of  the  sheriff,  would  be  the  loss  of  the 
defendant  until  sold.  Its  sale  would  pay  in  whole  or  part  his  debt, 
and  until  so  sold  was  his.  The  possession  of  the  sheriff  was  a  quali- 
fied possession,  it  was  not  absolute  or  exclusive,  either  in  theory  or 
fact,  except  to  prevent  its  use  for  a  purpose  other  than  to  satisfy  the 
debt  It  was  a  possession  in  no  way  opposed  to  a  possession  by  the 
execution-debtor,  so  &r  as  necessary,  to  preserve  the  property  from 
spoliation  or  destruction.  It  cannot  be  said  that  the  possession  of 
the  bailiff  to  prevent  removal,  meant  to  prevent  the  removal  in  case 
of  fire.  Such  an  instruction  from  the  sheriff  might  have  made  him 
liable  for  neglect^  if  in  fact  the  property  could  have  been  removed.  It 
is  shown  beyond  question  that  Meyer  was  in  possession  to  enhance  the 
raw  material  by  manuftusture,  and  if  possession  to  increase  in  value, 
why  not  to  protect  ?    We  have  at  least  two  cases  in  Eentud^  so 
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nearly  siiiiilar  to  this  in  fact,  and  so  fully  similar  to  it  in  principle,  that 
we  deem  it  mmecessazy  to  examine  minutely  other  cases  i^eferred  to 
by  eminent  counsel  for  appellant.  They  seem  to  be  conchisive  of 
this  case.  We  refer  to  the  case  of  iBtna  In&  Co.  v&  Jackson,  16th 
Ben.  IfljiL,  264  to  274;  Phoenix  Ins.  Co.  vs.  Lawrence,  4th  Mek,  15. 

The  judgment  is  affirmed. 
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AGENT'S  AUTHORITT  TO  REVIVE  A  LAPSED  CX)NTRACT. 


Marion  Co.,  Indiana^  Superior  Court 


MARGARET  E.  PAINTER 

INDUSTRIAL  LIFE  ASSOCIATION,  or  Indianapolis.' 

The  membership  in  a  beneyolent  association  had  lapsed  through  non-payment 
of  assessment,  and  five  days  thereafter  the  insured  had  died,  while,  as 
claimed,  on  his  way  to  the  office  to  pay  the  assessment.  It  was  claimed 
that  an  agreement  had  been  made  witn  a  soliciting  agent  that  it  might  be 
paid  at  that  time  and  he  be  treated  as  a  member  in  good  standing.  The 
by-laws  provided  that  members  mi^ht  be  re-instated  by  the  company  on 
payment  of  assessments  and  fumishmg  certificates  of  good  health.  One  of 
the  rules  of  the  company  made  part  of  the  contract,  provided  that  no  agent 
should  make  any  agreement  which  he  was  not  authorized  to  make. 

Held^  That  the  asent  had  no  authority  to  agree  to  the  re-instatement  without 
the  consent  ofthe  company. 

Held,  That  a  statement  of  an  officer  that  the  money  would  have  been  received 
ii  tendered,  was  not  competent  evidence. 

Walkeb,  J. 

The  husband  of  the  appellee  on  the  19th  day  of  August,  1879, 
made  an  application  for  insurance  on  his  life  in  favor  of  the  appellee 
herein,  and  on  that  day  a  certificate  of  insurance  for  the  sum  of  two 
thousand  dollars  was  issued  by  appellant  in  accordance  with  the  ap- 
plication. The  premium  for  the  insurance  was  payable  monthly  in 
assessments  of  certain  specified  amounts,  and  a  ^ure  to  pay  any 
assessment  according  to  the  terms  of  the  by-laws,  worked  a  forfeit- 
ure of  all  rights  under  the  contract  of  insurance. 

The  monthly  payment  to  be  made  by  the  terms  of  the  by-laws,  fell 
due  on  the  first  day  of  each  calendar  month,  with  the  remainder  of 

*  DeoSslon  readerad,  February  8, 1886. 
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the  month  allowed  as  days  of  grace  for  the  payment;  the  member- 
ship not  to  cease  until  after  the  expiration  of  the  days  of  grace,  but 
2f  any  monthly  payment  was  not  made  at  the  appellant's  home  office 
within  such  time,  the  membership  ceased  and  the  certificate  became 
nuU  and  void.    The  monthly  payment  due  from  the  deceased  be- 
came payable  on  the  first  day  of  December,  1879,  with  days  of  grace 
extending  to  January  first,  1880.     He  died,  it  is  alleged,  on  the  fifth 
day  of  January,  1880,  on  his  way  to  the  office  of  appellant  to  pay  his 
delinquency.     It  will  be  seen  that  by  the  terms  of  the  contract  of 
insurance  he  ceased  to  be  a  member  after  the  last  day  of  December, 
1879,  and  that  by  reason  thereof  the  policy  of  insurance  was  for- 
feited.    The  by-laws  further  provided  that  lapsed  members  might  be 
re-instated  at  any  time  within  thirty  days  after  final  lapse  on  payment 
of  all  back  dues  and  giving  a  "  certificate  of  good  health,"  subject  to 
the  risk  of  death  or  impairment  of  health  in  the  interval  between  the 
date  of  lapsing  and  the  restoration."    The  contention  was  that  the 
deceased  had  made  an  agreement  with  an  agent  of  the  company  on 
the  third  day  of  January,  1880,  to  pay  the  monthly  dues  on  the  fifth 
following  ;  that  he  should  be  considered  a  continuing  member,  and 
that  he  died  on  that  day  while  going  to  make  the  payment;  that  the 
amoimt  was  tendered  after  his  death;  that  the  company  on  two 
former  occasions  had  accepted  such  payments  after  the  expiration  of 
the  time  of  paypient  without  requiring  the  "  certificate  of  health." 
The  trial  resulted  in  a  verdict  for  the   beneficiary  and  against  the 
company  for  the  amount  of  the  insurance  stipulated  in  the  certificate. 
The  appellant  claims  a  reversal  on  the  ground  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  and  is  contrary  to  law.    When 
in  default  for  payment  on  the  two  occasions  referred  to,  the  deceased 
instead  of  producing  the  certificate  of  health  required  by  the  regu- 
lations of  the  company  presented  himself  in  person  to  the  "  home 
office  "  when  he  was  interrogated  as  to  his  health;  and  on  what  the 
company  deemed  sufficient  evidence,  was  restored  to  membership, 
in  one  instance  two,  and  the  other  ifour  days  after  the  expiration  of 
the  days  of  grace.    The  company  could  waive  the  requirement  of  the 
**  certificate  of  health"  and  accept  in  lieu  thereof  the  statement  of 
the  party  that  he  was  in  good  healtli,  or  it  could  have  required  less 
and  accepted  the  payment  and  restored  the  party  without  any  in- 
quiry.   But  that  furnishes  no  reason  to  support  the  theory  of  the 
appellee  in  this  case.    He  did  not  present  himself  to  the  appellant  in 
good  health  as  on  the  other  two  occasions  and  make  the  payment, 
and  ask  a  restoration  to  membership.    Will  doing  what  he  did,  on 
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the  third  day  of  January,  continue  his  membership  ?  or  rather  will  it 
restore  him  to  a  membership  that  had  lapsed  on  the  last  day  of  De- 
cember, 1879  ?  It  appears  that  Mr.  Joseph,  with  whom  the  agree* 
ment  is  said  to  have  been  made  in  relation  to  the  payment  to  be 
made  on  the  fifth  of  Januaiy,  was  a  soliciting  agent  of  tiie  appellant 
The  question  is,  could  he  make  such  an  agreement^  if  not,  was  the 
agreement  if  such  it  can  be  called,  that  was  attempted  to  be  made, 
afterwards  ratified  by  the  appellant  with  a  full  knowledge  of  the 
&cts  in  relation  thereto  ?  It  was  provided  in  one  of  the  rules  of  the 
company,  and  made  a  part  of  the  contract  of  insurance  that 
no  agent  should  collect  or  transmit  any  monthly  payment,  or 
make  any  pledge,  or  agreement,  or  promise,  not  specially  author- 
ized to  make,  and  forbidding  such  agents  from  attempting  to  bind 
the  company  by  any  such  acts. 

Joseph,  the  agent  of  the  defendant,  being  a  mere  local  agent  by 
virtue  of  the  rules  of  the  defendant,  had  no  authority  either  to  mod- 
ify the  contract  between  Painter  and  the  defendant,  nor  to  waive  any 
of  its  provisions,  but  was  expressly  prohibited  from  so  doing.  If 
you  find  that  he  did  attempt  to  modify  said  contract  or  to  waive  any 
of  its  provisions  thereof,  the  defendant  is  not  bound  thereby  unless 
you  find — and  the  burden  is  upon  plaintiff  to  prove  this  by  prepond- 
erance of  the  evidence,  either — 

1st.  That  the  defendant  gave  Joseph  such  authority  in  addition 
to  what  was  given  him  under  the  rules,  or — 

2d.  That  after  he  made  such  modification  or  waiver,  if  he  did  so, 
the  defendant  with  full  knowledge  thereof  and  all  the  material  facts 
connected  therewith  ratified  the  same. 

If  you  so  find,  then  the  defendant  will  be  bound  by  such  modifica- 
tion or  waiver,  notwithstanding  any  restriction  or  prohibition  to  the 
contrary  contained  in  its  rules  or  by-laws. 

In  determining  whether  there  was.  any  such  authority  given  to 
Joseph  to  make  such  modification  or  waiver,  and  also  in  deter- 
mining whether,  if  no  such  authority  was  given,  the  unauthorized 
exercise  of  it  by  Joseph  (if  he  did  exercise  such  authority)  was  after- 
vrards  ratified  by  the  defendant  You  may  consider  all  the  facte 
proved,  if  any,  as  to  the  failure  of  Painter  promptly  to  pay  monthly 
payments  prior  to  the  oi^  last  due,  and  tiie  subsequent  receipt,  if 
any  thereof  by  the  defendant;  what  demand,  if  any,  was  made  of 
Painter  after  the  expiration  of  the  days  of  grace  allowed  by  the 
rules  for  the  last  monthly  payment  due  from  him,  together  with  all 
the  facts  and  circumstances,  if  any,  proved  tending  to  show  that  the 
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defendant  continued  to  reoognize  or  induce  Painter  to  believe  that 
it  recognized  the  continuance  of  the  contract  with  him  after  the 
expiration  of  the  days  of  grace  allowed  by  the  rules  for  the  payment 
of  such  last  monthly  payment;  for  if  the  defendant  so  acted  as  to 
induce  Painter  to  beUeye  that  it  recognized  the  continuance  of  the 
contract  and  he  so  beUeving,  acted  upon  it  as  continuing,  then  the 
defendant  is  bound  to  the  same  eictent  as  if  it  did  in  fact  recognize 
it  as  continuing." 

No  instruction  more  favorable  to  appellee  could  probably  have 
been  given.  But  under  the  instruction,  were  the  jury  warranted  in 
coming  to  the  conclusion  they  did? 

There  is  no  claim  whatever  that  the  agent  was  given  any  such 
authority  by  the  rules  of  the  appellant  or  otherwise.  The  only 
evidence  on  the  alleged  agreement  was  that  contained  in  a  deposi- 
tion of  a  witness  by  the  name  of  Jones,  who  testified  in  substance 
that  on  the  3d  of  January,  he  was  talking  with  Mr.  Painter  about 
collecting  a  bill  when  Mr.  Joseph,  the  agent,  came  up  and  told  Mr. 
Painter  that  his  .premium  was  due.  Mr.  Painter  said,  "Is  that  so? 
Will  it  do  if  I  pay  Monday?"  Mr.  Joseph  said,  "  yes,  if  you  will  do  it 
at  that  time,  but  after  that  it  is  at  your  own  risk"  Painter  said  he 
would  be  there  Monday.  It  is  not  shown  that  this  conversa- 
tion was  ever  communicated  to  the  appellant,  or  any  officer  of  it. 
There  is  no  evidence  upon  which  the  conclusion  could  be  reached 
that  there  was  any  ratification  or  approval  of  the  conversation  of  the 
local  agent  with  the  deceased.  Mr.  McGune,  a  witness  in  the  cause, 
testified  that  after  the  death  of  the  insured  he  went  to  the  office  of 
the  appellant  to  see  about  getting  the  papers  to  prepare  proof  of 
death,  and  they  refused  to  furnish  them  on  the  ground  that  the 
policy  had  lapsed  by  reason  of  non-payment  of  dues.  He  further 
testified  that  he  had  a  faint  recollection  of  saying  to  the  president 
that  Mr.  Joseph  had  been  to  see  Mr.  Painter,  and  that  they  argued 
the  case  as  to  whether  it  would  have  been  right  for  him  to  pay  or 
not^  and  about  Mr.  Joseph  going  to  see  Mr.  Painter,  and  wanting  to 
take  the  money  from  him  and  he  would  send  him  a  receipt;  and 
over  the  objection  of  the  appellant,  witness  was  permitted  to  say  in 
answer  to  his  question  to  the  president,  as  to  whether  in  his  opin- 
ion the  money  would  have  been  received  if  he  had  paid  it  that 
afternoon  (the  day  of  his  death),  that  such  officer  answered,  it  would 
have  been  received.  The  answer  of  the  officer  as  to  what  would 
have  been  done  under  certain  circumBtances  was  not  competent 
evidence,  and  should  have  been  excluded.    It  was  immaterial  as  to 
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what  would  have  been  done  if  the  party  had  lived  and  presented 
himself  with  the  money  for  payment,  The  question  is  rather  what 
was  done.  There  is  no  evidence  adduced  by  this  witness  to  show 
any  approval  of  the  conduct  of  the  local  agent.  The  conversation, 
which  is  faintly  remembered  as  being  had  with  the  president,  is  not 
the  conversation  detailed  by  Jones,  and  does  not  occur  anywhere 
else  in  the  evidence,  and  besides  he  was  then  informed  that  the 
policy  was  forfeited.  It  is  difficult  to  see  how  any  evidence  of  satis- 
faction can  be  discovered  in  this  interview,  and  it  is  the  only 
evidence  upon  which  any  ratification  is  claimed.  If  the  president 
had  attempted  to  do  any  act  by  which  the  appellant  would  be  bound 
even  his  authority  might  well  be  questioned.  See  Franklin  Life 
Insurance  Co.  vs.  Sefton,  Admr.,  53  Ind.,  380;  Wilcutts  vs.  North* 
western  Ins.  Co.,  81  Ind.,  300.  But  that  question  does  not  arise,  as 
he  did  not  act  looking  toward  a  ratification,  but,  on  the  contrary, 
declared  the  policy  to  be  void,  and  refused  the  papers  upon  which 
to  prepare  a  statement  of  death.  As  the  insured  met  death  after  he 
had  been  in  default  on  his  monthly  assessment  for. five  days  after 
the  expiration  of  the  thirty  days  of  grace  given  him,  under  the 
rules  of  the  company,  and  as  the  conversation  with  the  local  agent 
was  not  a  valid  or  binding  agreement  upon  the  appellanl  The 
agent  having  no  authority  to  make  any  such  agreement,  ahd  the 
same  never  having  been  brought  to  the  knowledge  of  the  appellant^ 
and  by  it  any  way  ratified,  the  contract  of  insurance  must  be  deemed 
to  have  been  rendered  invalid,  on  account  of  the  non-payment  of  the 
assessment  due  from  the  deceased.  The  verdict  of  the  jury  is,  in 
my  opinion,  not  sustained  by  the  evidence;  in  fact  that  there  is  an 
entire  failure  of  proof.  If  it  be  said  that  this  conclusion  resulted  in 
a  hardship  to  the  appellee,  it  will  be  admitted.  The  facts  are  such 
as  ** excite  a  wish"  that  it  could  be  otherwise,  but  the  law  is  not 
always  kind,  and  does  not  readily  yield  to  instances,  even  of  excep- 
tional hardship,  and  especially  in  cases  when  the  parties  themselves, 
by  contract,  have  made  such  consequences  inevitable.  In  my  judg- 
ment the  cause  should  be  reversed. 

Judgment  reversed. 
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DIGEST  OF  DECISIONS 

IH  IN8UBAK0B  OASES,  EENDEBED  IN  THE  UNTTKI)  STATES  SUPBEMK 
AND  CIECUIT  COXJBTS,  AND  IN  THE  STATE 
SUPBEME  COURTS. 

ACCIDENT. 

§  123.  Accident. — Whxit  ConstituleH  within  ihePdi.y. — Ques^ 
turn  of  Fa/:t. — Proximaie  Cause  of  Death. — In  an  action  on  an 
accident  insurance  policy  the  question  whether  deceased  was 
injored  bj  jumping  from  a  platform  as  alleged,  is  a  question  of 
fact  for  the  jury  to  determine  from  all  the  circumstances  of  the 
case  as  shown  by  the  evidence.  The  term  **  accidental,"  as  used 
in  an  accidental  policy,  is  used  in  its  ordinary  sense,  and  means 
'*  happening  by  chance,  unexpectedly,  or  not  as  expected."  An 
injury  that  is  internal  may  afford  external  indications  or  evi- 
dences, which  arc  visible  signs  of  the  injury  within  the  meaning 
pf  such  term  as  used  in  an  accident  policy.    In  an  action  on 
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an  accident  policy  where  it  is  shown  that  tUe  deceased  sus- 
tained an  accidental  injury  to  an  internal  organ,  and  that 
necessarily  produced  inflammation,  and  that  produced  a  dis- 
ordered condition  of  the  injured  part,  whereby  organs  of  the 
body  could  not  perform  their  natural  and  usual  functions,  and 
in  consequence  the  injured  person  died,  the  original  injury  will 
be  considered  as  the  proximate  and  sole  cause  of  death ;  but 
if  an  independent  disease  or  disorder,  not  necessarily  produced 
by  the  injury,  supervened  upon  the  injury,  or  if  the  alleged 
injury  merely  brought  into  activity  a  then  existing  but  dormant 
disorder  or  disease,  and  death  resulted  wholly  or  in  part  from 
such  disease,  the  injury  cannot  be  considered  the  sole  and  proxi- 
mate cause  of  death. 

Barry  vs.  U.  S,  Mut  Accident  Association. 
Bap'd  JonrH,  p.  COS.  Wn  U.  0.  C.  C. 

BENEFICIARIES. 

§  124.  Life.--  Construdion  of  Pdicy  as  to  Wife  and  Chil- 
dren.— Effect  of  JVUL — The  policy  provided  that  the  sum 
collected  on  assessment  should  be  paid  to  his  wife  M.  and 
children,  or  their  legal  representatives.  Heldf  That  the  children 
of  a  former  marriage  were  entitled  to  share  in  the  distribution 
as  beneficiaries.  The  name  of  the  wife  is  descriptive  of  the 
person  and  not  a  designation  of  whose  children  are  intended. 
Btld^  That  the  provisions  of  a  subsequent  will  of  insured  can* 
not  aid  in  interpreting  the  policy  where  the  will  simply  directed 
a  division  of  this  property  beween  his  wife,  his  children  by  the 
first  marriage,  and  a  step-son. 

KoehleretaL  vs.  Centennial  Life  Association. 

B«p'd  Jovrl,  p.  619.  Iowa  8.  C. 

BENEVOLENT  SOOIETT. 

§  125.  Lite. — Is  a  Life  Company  within  the  Statute. —  Unau^ 
thorized  Business. — The  Ancient  Order  of  United  Workmen  is  to 
be  regarded  as  a  life  insurance  organization,  and  as  the 
supreme  lodge  organized  in  Kentucky  has  not  the  guaranteed 
capital  required  by  code  Iowa,  §  1,160,  it  could  not  do  business 
in  Iowa,  and  the  grand  lodge  of  that  State  was  not  bound  to 
obey  its  mandates  in  relation  to  the  relief  law ;  and  the  pro- 
visional grand  lodge,  formed  after  the  suspension  of  the  grand 
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lodge  for  a  refasal  so  to  do,  is  not  to  bo  considered  as  the  grand 
lodge  of  Iowa,  and  as  such  entitled  to  all  the  rights,  privileges, 
and  franchises  of  the  order. 

State  T&  Bankers'  Abb'h,,  28  Kau.,  499;  Folmer's  Appeal,  87  Pa.  St., 
133;  Masons*  R'Soc.  vs.  Winthrop,  85  BL,  637;  Same  vs.  Baldwin,  86 
III.,  479;  State  y&  Giticens'  Ass'n.,  6  Ma  App.,  163;  Bolton  vs.  Bolton, 
73  Me.,  299.  Lamphere  vs.  Grand  Lodge  a!  O.  U.  W.,  47  Mich.,  429  ; 
a  c,  11  N.  W.  Rep^  268  ;  Grand  Lodge  A.  O.  U.  W.  vs.  Stepp,  14  Pitteb., 
Leg.  J.,  16*. 

State  vs.  MiUer. 

P«p'd  Jonr  1.  p.  CIL  Iowa  S.  C 

BENEVOLENT  SOCIETY. 

§  126.  Life. —  When  Aasesament  is  not  Binding. — ^Where  the 
assessment  in  a  benevolent  order  was  not  made  in  the  manner 
required  by  the  constitution  and  rules^  on  a  subordinate  lodge,  a 
notice  from  the  secretary  of  the  latter,  ccdling  for  the  payment  of 
a  death-claim  for  which  fhe  assessment  shoold  have  been  made, 
is  not  binding  upon  the  membeis,  and  a  failure  to  respond  to 
such  notice  will  not  forfeit  the  rights  of  the  member.  A  mem- 
ber is  not  bound  by  usages  and  customs  of  the  order  in  regard  to 
assessments,  of  which  he  is  not  shown  to  have  had  knowledge. 

Underwood  vs,  Iowa  Legion,  of  Honor. 
Bap'd  3mtr\  p.  636.  Iowa  a  C. 

CANCELLATION. 
§  127.  FiKR.— Proof  of.— Authority  <f  Agent— An  oflfer  which 
relates  to  the  attempted  surrender  and  cancellation  of  the  policy 
and  contains  no  offer  to  prove  any  authority  in  the  agent  to  re- 
ceive and  cancel  the  policy,  was  inadmissible.  A  power  to  re- 
ceive applications,  premium-notes,  and  cash  premiums,  does  not 
include  a  tpower  to  cancel  policies.  Nor  is  the  offer  helped  by 
showing  that  the  policy  was  sent  by  the  agent  to  the  company  as 
H  surrendered  policy,  unless  the  company  accepted  it  as  such. 

Jacobs  vs.  Susquehanna  Mut.  F.  Ins.  Co. 
Bep'd  /onrl,  p.  633.  |Pa.  8.  C. 

EVIDENCK 

§  128.  FiBK. — OvervaliiatiTn,  Knowltdge  of  Agent. — Beading 
qf  Paper. — Admiaaion  of  Immaterial. — On  Former  THai. — After 
Cras$-examination, — In  an  action  on  a  policy  of  insurance,  where 
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the  defonee  is  oyervaluation,  it  ia  competent  for  the  plaintiff  to 
prove  that  insurance  was  effected  the  year  previous  on  the  same 
property  in  another  company,  through  the  same  general  agents 
by  whom  the  policy  in  suit  was  issued,  and  that  before  the 
former  policy  was  issued  an  agent  examined  and  valued  the 
property,  although  such  agent  was  not  the  agent  of  the  defend- 
ant company.  Such  evidence  is  admissible,  not  on  the  ground 
of  binding  the  defendant  with  the  knowledge  acquired  by  such 
agent,  but  to  show  what  information  the  general  agents  were  in 
possession  of  when  they  issued  the  policy  in  suit  The  court 
may  permit  a  paper  to  be  read  in  evidence  before  its  execution 
has  been  proved,  when  the  party  introducing  it  undertakes,  at  a 
subsequent  time,  to  prove  the  execution.  Where  concurrent 
insurance  is  effected  in  different  companies,  all  represented  by 
the  same  general  agent,  an  examination  and  valuation  made  by 
a  subordinate  agent  of  one  of  the  insurers,  is  admissible  in  evi- 
dence against  all  who  act  on  his  report,  und  the  same  rule 
applies  to  successive  insurance  in  different  companies.  The 
admission  of  immaterial  evidence  cannot  be  assigned  as  error, 
lb  is  incompetent  to  prove  what  a  witness  swore  on  a  former 
trial,  when  the  witness  can  himself  be  put  on  the  stand.  Where 
a  witness  has  been  questioned  in  regard  to  certain  matters  in  his 
examination  in  chief,  it  is  discretionary  with  the  judge  whether 
ho  will  allow  further  questions  to  be  asked  the  witness  in  regard 
thereto,  after  the  cross-examination  has  been  completed.  Be- 
fusal  to  allow  further  testimony  afcer  the  case  has  beeu  closed^ 
is  matter  of  discretion  and  not  subject  to  review. 
Dupree  r«.  Virginia  Home  Jus,  Co. 

ftop'd  Jour'l,  p.  677.  N.  C.  8.  C. 

INSURABLE   INTEREST.  # 

§  129.  Fire. — 0/  Lessee.— Where  the  building  injured  was 
erected  by  the  lessees,  with  an  agreement  on  the  part  of  the 
lessor  to  buy  at  the  termination  of  the  lease,  the  lessees  had  an 
insurable  interest,  and  were  entitled  to  recover  for  the  loss. 

Allen  ft  al  V8,  Sun  Mutual  Ins.  Co. 
'  B«p'd  Jonr'l,  p.  676.  La.  S.  C. 

OTHER  INSURANCE. 
§  130.    FiBE. — Knowledge  of  Ageid  a  Waiver  of  Farfdture*'^ 
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Vhe  appli'c  >tioa  which  was  a  warranty,  was  silent  as  to  the  effect 
of  other  iusuraiice,  and  a  question  therein  as  to  what  other 
insurance  existed  '.tas  not  answered.  The  application  was  made 
through  a  solicitiiig  agent  who  was  authorized  to  deliver  policies 
and  receive  premiums,  but  not  to  fill  blank  policies.  The  policy 
provided  that  it  should  be  void  in  case  of  other  insurance  not 
made  known.  The  agent  was  informed  that  other  insurance 
would  be  applied  for  when  the  application  was  made,  and  was 
afterwards  notified  that  it  had  been  procured  and  requested  to 
notify  the  company,  in  all  of  which  he  acquiesced.  HM,  That 
the  knowledge  and  conduct  of  the  agent  was  a  waiver  of 
forfeiture. 

Citing  and  discussing  Western  Ins.  Co.  vs.  Biker,  10  Mich.,  27.),  and 
Secarity  Ins.  Co.  vs.  Faj,  22  Mich.,  467  ;  AUemania  Fire  Ins.  Co.  vs.  Hnrd, 
37  Mich.,  11 ;  Westchester  Fire  Ins.  Co.  vs.  Earle,  83  Mich..  143. 

Kitchen  V8.  Httrtford  Fire  Intt.  Co. 

B«p'd  Jour*!,  p.  6M.  Mich.  S.  0. 

PRACTICE 

§  131.  Fire. — CanJtinuance. — hhucs  when  Suffidenl, — Charge. 
— The  granting  or  refusing  a  continuance  is  entirely  discretion- 
ary with  the  presiding  judge,  and  cannot  be  assigned  for  error  on 
appeal  Isisues  which  embrace  all  the  q|ibstantial  matters  of 
defense  developed  in  the  pleading  and  necessary  to  a  determina- 
tion of  the  action,  are  sufficient  When  requested  to  do  so  in 
apt  time,  the  judge  must  put  in  writing  so  much  of  his  charge  as 
embodies  principles  of  law,  but  he  cannot  be  forced  to  put  the 
recapitulation  of  the  evidence  in  writing.  It  is  not  error  in  the 
judge  to  omit  to  change  the  jury  upon  matters  of  law  which  cac 
only  arise  upon  the  verdict,  and  have  no  bearing  on  the  questions 
to  be  considered  by  the  jury. 

Dupree  vs,   Virginia  Home  Ins,  Co, 

-1198. 

PREMIUM-NOTE. 

§  132.  Fire. — Aftachment  *f  Assessment. — A  premium-note  is 
not  an  absolute  obligation  until  assessment  has  been  made  and 
notice  given.  Attachment  therefore  cannot  be  maintained  for  an 
unpaid  assessment  of  which  no  notice  had  been  given. 

Appeal  of  Susquehanna  Mui,  F,  Jns,  Co, 

Bep'd  Jourl.  p.  031.  Fa.  8.  C. 
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PREMIUM-NOTE. 

§  133.  FiBE. — Verbal  Agreement  of  Agent  oa  to  Aasesament. — 
In  a  suit  by  a  mutnal  assurance  company  against  one  of  its  mem- 
bers, for  an  assessment,  defendant  alleged  that  the  assessment 
should  be  upon  the  basis  of  $30  cash,  as  that  was  the  way  the 
agent  bad  agreed  on.  Held,  That  this  verbal  agreement  with  the 
agent  was  not  effective,  as  the  application  contained  a  positive 
stipulation  that  the  company  was  not  bound  by  any  statement 
unless  inserted  in  the  application  in  writiog. 

Jaoohs  vs.  Susqu^kanna  MuL  F.  Lib.  Co. 

BISK. 

§  134.  Fire. — Increase  of  hy  Tenant. — QueUion  for  Jury. — 
Where  a  tenant,  without  the  knowledge  or  consent  of  his  land- 
lord, performs  an  act  which  increases  the  insurance  risk  on  the 
premises' held  by  him,  contrary  to  the  stipulation  of  the  policy ; 
Held^  That  the  fact  that  the  act  was  that  of  the  tenant,  and  even 
unknown  to  the  landlord,  was  no  excuse  for  the  infringement  of 
the  covenants  in  the  policy,  and  that  the  latter  could  not  recover 
against  the  company.  The  question  whether  the  temporary  use 
of  a  steam  thresher  Aid  increase  the  risk  was  properly  left  to 
the  jury. 

Diehl  vs.  Adams  Co.  Mut.  Ids.  Co.,  8  P.  F.  Smith,  448. 
Long  va.  Bwtber. 
Itop'd  aonrl,  p.  699.  Pa.  8.  C. 

VALUATION. 

§  135.  Fire.— -E^cf  '/  Excessive  through  Mistake.— In  order 
to  work  a  forfeiture  of  the  right  of  recovery,  the  overvaluation 
in  an  insurance  policy  must  be  a  clear  one,  but  it  is  not  neces- 
snry  that  it  be  intentional  and  fraudulent  to  vitiate  the  policy. 
The  effect  is  the  same  if  done  by  mistake,  and  overvaluation  of 
the^agent  is  imputable  to  the  principal. 

Mitchell  vs.  Zimmerman,  4  Texas,  7D ;  Henderson  va  B.  B.  Co.,  17 
Texas,  660. 

Home  Ins.  Co.  vs.  Eakin. 
atpfd  49iir*l,  p.  669.  TaXMS  0.  ▲. 
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VALUATION. 

§  136.  FiBE. — Statemeints  in  Applicatloru — The  strict  accuracy 
required  in  applications  for  insurance^  in  order  to  bind  the  in- 
surer, is  in  the  statement  of  facts,  and  not  matters  of  opinion  as 
to  the  value  of  the  property,  unless  intended  to  obtain  some  un- 
fair advantage* 

Jeffiiee  ts.  Lifo  Insnratioe  Co.,  22  Wall.,  47;  ^tna  Life  Ins.  Go.  vs. 
France,  91  U.  S.,  510;  Babbitt  vs.  K  &  L.  &  G.  Ins.  Co.,  76  N.  O.,  70. 

Dtipree  vs*   Virginia  Hon^e  Ins.   Co, 

-IS  128.  lai. 

WATCHMAN. 

§  137,  Fire. —  What  ia  not  Sufficient  Compliance  with  the  Pol- 
icy.— ^A  provision  in  a  policy  of  fire  insurance  requiring  the  as- 
sured to  employ  a  watchman  to  be  in  and  upon  the  premises, 
day  and  night,  during  such  time  as  the  insured  works  were  idle, 
is  not  complied  with  if  such  watchman,  during  the  night,  slept 
in  a  building  located  across  the  road  from  the  insured  premises, 
and  about  one  hundred  feet  distant  therefrom.  Such  result  fol- 
lows, although  the  watchman  kept  a  watch -dog  in  the  insured 
building,  which  had  the  whole  range  of  the  building  on  the  in- 
side, and  was  accustomed  to  bark  loudly  when  any  stranger  ap- 
proached. In  a  complaint  on  such  policy  an  allegation  that  a 
watchman  was  employed  by  the  plaintiff  in  and  upon  the  prem- 
ises day  and  night,  and  was  upon  the  premises  at  the  time  of  the 
fire,  is  sufficiently  denied  by  an  answer,  which  denies  that  a 
watchman  was  in  and  upon  the  premises  day  and  night,  and 
avers  that  at  the  time  of  the  fire,  and  for  more  than  two  hours 
prior  thereto,  no  watchman  was  In  and  upon  the  premises. 

Trcjan  Mining  Company  vs.  Firemen's  Ins,  Co, 
Bap'd  Joar*l,  p.  625.  Cal.  8  0. 

WIFE'S  POLICY. 

§  138.  Life. — Tide  in  case  of  Divorce. — Effed  of  Mistake. — 
A  took  out  a  policy  on  his  wife's  life,  payable  in  four  years  to 
her  if  living,  and  if  not  living  to  himself.  He  paid  the  pre- 
miums, retained  the  policy,  and  received  payments  made  upon 
it.  She  was  living  at  the  maturity  of  the  policy,  but  had  filed  a 
petition  for  divorce.    A  statute  provided,  "  Any  policy  or  policies 
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of  insnrance  or  part  thereof  whicli  shall  not  exceed  in  the  aggre- 
gate the  sum  of  ten  thousand  dollars,  made  by  an  insurance 
company  on  the  life  of  any  person  and  expressed  to  be  for  the 
benefit  of  a  married  woman,  whether  effected  by  herself  or  by 
her  husband,  or  by  any  other  person  on  her  behalf,  shall  inure 
to  her  separate  use  and  benefit,  independently  of  her  husband» 
and  of  his  creditors  and  representatives,  and  also  independently 
of  any  other  person  eff'eoting  the  same  on  her  behalf,  his  cred- 
itors and  representatives,  and  such  policy  may  be  sued  in  the 
name  of  the  person  beneficially  interested  therein,  or  in  the  name 
of  the  representative  of  such  person."  Hdd^  That  the  wife  was 
entitled  to  the  amount  due  on  the  policy  at  it«  maturity. 

Landnim  vb.  Enowles,  22  N.  J.  Eq.,  594;  Bicker  vs.  Charter  Oak  Life 
Ins.  Co.,  27  Minn.,  193,  195  ;  Fowler  vs.  Butterly,  78  N.  Y.,  68 ;  Pilcher 
vs,  N.  Y.  Life  Ins.  Co.,  33  La.  An.,  322,  330. 

The  husband  claimed  that  he  had  taken  the  policy  out  for  his 
own  benefit,  and  supposed  it  was  payable  to  himsell  Held^ 
That  there  is  ordinarily  no  remedy  for  such  a  mistake  if  the 
other  parties  be  not  to  blame,  and  here  no  circumstances  are  al« 
leged  to  take  that  case  out  of  the  ordinary  rule. 

Blackburn's  Case,  8  DeG.  M.  &  G.,  177 ;  Kashdall  vs.  Ford,  L.  R.,  2 
Eq.,  750 ;  Farley  vs.  Bryant.  32  Me.,  474  483  ;  Dill  vs.  Shahan,  26  Ala., 
694;  Lanning  vs.  Carpenter,  48  N.  T.,  408;  Nelson  vs.  Davis,  40  Ind., 
366  ;  Gerald  vs.  Elley,  45  Iowa,  222  ;  Stoi-y's  Eq.  Juris.,  {2  113,  116.  137; 
Kerr  on  Fraud  and  Mistake,  409,  428. 

JEkna  Life  Ins,  Co,  vs,  Mdson, 
Bep'd  Jonr'I.  p.  «7X  E.  I.  8.  C. 
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REPORT  OF  DECISIONS 

RENDERED  IN  INSURANCE  GASES,  IN  THE  UNITED  STATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  TUE 

STATE  SUPREME  COUR IS. 


From  oai^ied  trawtcripis  in  our  possession, 

COURT  OF  APPEALS  OF  TEXAS. 


Error  from  Lamar  County, 


HOME  mSURANCE  COMPANY  1 

R.  E.  EAKIN.*  y 

Id  order  to  work  a  forfeiture  of  the  right  of  recovery,  the  overvaluation  in  an 
insurance  policy  must  be  a  clear  one,  but  it  is  not  necesaary  that  it  be  in- 
tentional and  fraudulent  to  vitiate  the  policy.  The  effect  is  the  same  if 
done  by  mistake,  and  overvaluation  ot  the  agent  is  imputable  to  the 
principal. 

Dudley  and  McDonald,  for  Plaintiff  in  error. 
Hale  and  Baldwin,  for  Defendant  in  error, 

HUBT,  J. 

This  suit  was  instituted  in  the  county  court  of  Lamar  County  by 
the  defendant  in  eiror,  upon  a  policy  of  insurance  issued  by  the 
plaintiff  in  error,  by  the  terms  of  which  it  insured  the  defendant  in 

*  Frotu  Tfxas  Law  Etview. 
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error  against  loss  or  damage  by  fire  not  to  exceed  the  amount  of 
$750,  on  a  certain  lErame  dwelling  described  in  said  policy.  The 
petition  alleged  the  total  loss  of  the  building  by  fire,  and  claimed 
damages  for  the  full  amount  insured. 

The  defense  set  up,  inter  alia,  was  that  the  insurance  upon  the 
property  was  procured  by  fraud;  that  the  plaintiff,  at  the  time  he 
applied  for  the  insurance,  represented  to  the  agent  of  the  company  • 
that  the  building  insured  was  worth  $1,000,  which  representation 
was  false,  and  was  fraudulently  made  by  plaintiff  in  order  to 
obtain  a  greater  amount  of  insurance  on  said  property;  that  at 
the  time  the  properly  and  its  Talue  was  unknown  to  the  company 
or  its  agent;  that  the  representations  of  plaintiff  were  relied  and 
acted  upon  by  the  defendant  company;  that  the  overvaluation  was 
gross;  that  the  building,  at  the  time  it  was  insured  as  well  as  at 
the  time  it  was  burned,  was  not  worth  more  than  $400. 

Upon  the  trial  there  was  a  very '  great  conflict  in  the  evidence  as 
to  the  value  of  the  property  destroyed.  Plaintiff  in  error,  it  its 
fourth  assignment  of  error,  complains  of  the  charge  of  the  court 
relative  to  this  matter,  which  charge  is  as  follows:  "I  charge  you, 
therefore,  in  this  connection,  that  the  overvaluation  (if  any)  of  the 
house,  to  avoid  the  policy,  must  have  been  a  gross  and  clear  over- 
valuation, or  such  as  must  be  presumed  to  have  been  known  by 
defendant  and  fraudulentiy  and  intenticnally  made  by  him;  hence, 
although  you  may  believe  from  the  evidence  that  the  defendant  did 
overvalue  the  house,  if  you  further  believe  from  the  evidence  that 
such  overvaluation  was  not  ^udulentiy  and  intentionally  made  by 
plaintiff,  *  *  *  you  will  find  for  plaintiff 

Now,  if  the  overvaluation  of  the  house  was  so  clear  and  gross 
as  to  be  presumed  to  have  been  known  and  intended  by  the  plaintiff 
and  by  him  fraudulently  made,  evidentiy  there  is  no  room  for  an 
honest  error  on  the  part  of  the  plaintiff.  If  to  avoid  a  policy  the 
overvaluation  must  have  been  made  knowingly,  intentionally,  and 
fraudulently,  and  that  the  same  was  clearly  and  grossly  such,  then 
the  charge  is  correct,  otherwise  it  is  not.  What,  then,  is  the  law 
governing  this  question? 

Mr.  May,  in  his  work  on  insurance,  says:  "But  the  law  will  not 
here  interest  itself  in  trifling  discrepancies  and  insignificant  differ- 
ences such  as  may  be  readily  accounted  for  by  that  natural  ten- 
dency which  self-interest  always  engenders.  The  overvaluation,  in 
order  to  work  a  forfeiture  of  the  right  of  recovery,  must  be  a 
clear  one — so  clear  that  it  is  obvious  at  a  glance,  and  cannot  be 
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acoounted  for  upon  the  principle  that  eyery  man  is  naturally 
inclined  to  put  a  favorable  estimate  upon  his  own.  It  is  not  necea* 
sary  that  the  overvaluation  be  intentional  and  fraudulent  to  have 
the  effect  of  vitiating  the  policy.  The  effect  is  the  same  if  it  be  done 
by  mistake,  and  overvalusition  by  the  agent  is  imputable  to  the 
pxincipal"     [May  on  Insurance  (2  ed.),  sec.  378.] 

And  in  Mitchell  vs.  Zimmerman  (4  Texas,  79),  Judge  Wheeler 
says:  ''But,  whether  the  party  thus  misrepresenting  the  facts  knew 
them  to  be  false,  is  wholly  immaterial,  for  it  has  been  justly  said  the 
affirmation  of  what  one  does  not  justly  know  or  believe  ta  be  true, 
is  equally,  in  morals  and  law,  aa  unjustifiable  as  the^  affirmation  of 
what  is  known  to  be  positively  false.**  [Citing  1  Story's  Equity,  sec 
198;  9  Yesey,  21;  see  also  Henderson  vs.  B«  B.  Oo.,  17  Texas,  560.] 

In  this  connection  notice  must  be  taken  that  in  the  charge  of  the 
court  as  above  quoted  from  the  transcript,  the  word  defendant  ia 
used  instead  of  plaintiff  It  is  not  necessary  f or  ua  to  indicate 
whether  or  not  this  fact  would  anthorize  a  reversal  of  the  judgment, 
since  it  is  not  likely  to  occur  on  another  trial 
,  For  the  error  in  the  oharge  of  the  court  above  indicated  the  judg^ 
ment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Bevereed  and  remanded 


Digitized  by  VjOOQIC 


67*2  Jieport  of  DeAsionB*  [Aug , 


SUPREME  COURT  OF  RHODE  ISLAND. 


-ETNA  LIFE  INS.  (X). 

VOLNEY  W.  MASON  etux.*J 

A  took  out  a  policy  on  liis  wife's  life,  payable  in  fonr  years  to  her  if  living,  and 
if  not  living  to  himself.  He  paid  the  premiums,  retained  the  policy,  and 
received  payments  made  upon  it.  She  was  living  at  the  maturity  of  the 
policy,  bat  had  filed  a  petition  for  divorce. 

A  statute  provided  ''  Any  policy  or  policies  of  indorance  or  part  thereof  which 
shall  not  exceed  in  the  aggregate  the  sum  of  ten  thousand  dollars,  made 
by  an  insurance  company  on  tne  life  of  any  person  and  expressed  to  be  for 
the  benefit  of  a  married  woman,  whether  effected  by  herself  or  by  her  hus- 
band, or  by  any  other  person  on  her  behalf,  shall  laure  to  her  separate  use 
and  benefit,  independently  of  her  husband  and  of  his  creditors  and  repre- 
sentatives, and  also  independently  of  any  other  person  effecting  the  same 
on  her  behalf,  his  creditors  and  representatives,  and  such  policy  may  be 
sued  in  the  name  of  the  person  l»eneficially  interested  therein,  or  in  the 
name  of  the  representative  of  such  person." 

Heldy  That  the  wife  was  entitled  to  the  amount  due  on  the  policy  at  its  ma- 
turity. 

Louis  L.  Anqell,  for  Complainant  and  Rf.,*pond€nt,  the  trustee  of 
Annie  M.  Mason. 
James  C.  Collins, /or  Respondent  Volney  W.  Mason. 

DURFEE,  C.  J. 

It  appears  in  this  case  that  on  October  31,  1879,  the  plaintiff  com- 
pany issued  its  policy  numbered  32,951,  on  the  life  of  Annie  M. 
Mason,  wife  of  Volney  W.  Mason,  payable  by  its  terms  to  said  Annie, 
on  October  31,  1883,  if  then  living,  and,  if  dead,  to  said  Volney;  that 
the  said  Annie  is  still  living,  and  that  on  October  31, 1883,  the  policy 

*  Decision  reoderad,  December  27.  1884. 
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maturedand  the  sum  of  $517.57  became  payable  on  it.  It  faither 
appears  that  meanwhile  the  said  Annie  has  filed  petition  for  diyorce 
from  said  Yolnej^  that  he  has  the  policy,  and  that  both  he  and  she 
claim  the  amount  due  on  it.  In  these  circumstances,  the  plaintiff 
company  has  filed  a  bill  of  interpleader,  and,  under  a  decree  of  the 
court,  has  paid  the  amount  into  the  registry  of  the  court,  and  the 
said  Annie  hy  her  trustee,  duly  appointed,  and  the  said  Yolney  have 
interpleaded  in  regard  to  it.  The  said  Yolney  avers  that  without 
consulting  said  Annie  he  procured  the  policy  for  his  own  purposes, 
paying  all  that  has  been  paid  by  way  of  premiums  or  otherwise,  anc| 
that  said  Annie  never  expressed  or  intimated  any  desire  in  regard  to 
it.  He  also  avers  that  the  policy  was  never  gives  to  s<ud  Annie,  and 
was  never  in  her  possession,  but  was  always  kept  by  him;*  that  the 
policy  was  originally  for  $2,500;  that  payments  have  been  made  from 
time  to  time,  and  always  to  himself,  until  the  sum  of  $517.57  is  all 
that  remains  due  thereon;  that  said  Annie  never  objected  nor  made 
any  claim  to  said  previous  payments;  that  he  has  always  supposed 
that  the  policy  was  payable  according  to  its  terms  to  him,  except  in 
case  of  his  death,  being  payable  in  that  case  only  to  said  Annie,  ani 
that  he  procured  the  policy  for  his  own  benefit  and  not  for  the  ben« 
efit  of  any  other  person,  except  in  the  case  of  his  decease  before  it 
should  fail  due.  As  the  case  is  presented,  we  are  asked  to  decide 
whether  these  averments,  supposing  them  to  be  true,  make  a  case 
which  entitles  the  said  Yolney  to  said  $517  57. 

Our  statute.  Pub.  Stat.  R.  L  cap.  166,  §  21,  provides  as  follows,  to 
wit: — 

''  Any  policy  or  policies  of  insurauce  or  part  thereof,  which  shall  not  exceed 
in  the  aggregate  the  som  of  ten  thousand  dollars  made  by  an  insurance  com  • 
pany  on  the  life  of  any  person  and  expressed  to  be  for  the  benefit  of  a  married 
woman,  whether  effected  by  herself  or  by  her  husband,  or  by  any  other  per- 
son on  her  behalf,  shall  inure  to  her  separate  use  and  benefit,  independently 
of  her  husband  and  of  his  creditors  and  representatives,  and  also  ind  pendently 
of  any  other  person  effecting  the  same  on  her  behalf,  his  creditors  and  repre* 
sentatives,  and  such  policy  may  be  sued  in  the  name  of  the  person  beneficially 
interested  therein,  or  in  the  name  of  the  representative  of  such  iierson." 

We  think  it  is  quite  clear  that  under  this  provision,  in  the  absence 
of  any  fraud  or  mistake,  the  policy  must  be  taken  to  have  inured  to 
the  benefit  of  the  said  Annie  according  to  its  terms,  notwithstanding 
that  it  was  never  delivered  to  her,  but  was  retained  by  her  husband 
and  was  payable  to  him  in  case  of  her  death  before  the  time  for  pay- 
pient.    Hers  was  the  primary  right,  he  having  no  right  if  she  sur- 
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viyed  the  time  for  payment  Having  survived,  her  right  has  become 
absolute.  Indeed,  the  cases  go  far  to  show  that  this  would  hare  been 
the  effect  without  the  statute:  Landram  vs.  Enowles^  22  N.  J.  Eq., 
694;  Ricker  vs.  Charter  Oak  life  Ins.  Co.,  27  Minn.,  193, 196;  Fowler 
vs.  Butterly,  78  N.  T,,  68;  Pilcher  vs.  N.  T.  Life  Ins.  Co.,  33  La.  An.^ 
322,  330.  But  even  if,  without  the  statute,  it  would  be  possible  for 
said  Volney,  he  having  paid  for  the  policy,  to  prove  a  resulting 
trust  in  his  favor  against  its  terins  by  oral  testimony,  we  think  it 
would  not  be  permissible  under  the  statute,  the  statute  being  so 
positive  and  explicit  Any  other  construction  would  make  the 
statute  a  cover  for  fraud. 

Does  {he  answer  of  said  Volney  show  a  case  of  fraud  or  mistake? 
There  is  clearly  no  fraud  alleged.  We  do  not  tuink  the  answer 
shows  a  case  for  relief  on  the  ground  of  mistake.  It  does  not  allege 
that  the  policy  differs  in  its  terms  from  what  the  parties  intended. 
It  simply  alleges  that  said  Volney  supposed  it  was  payable  to  him 
according  to  its  terms,  and  not  to  his  wife,  unless  he  died  before  it 
became  payabla  We  do  not  see  how  he  could  possibly  have  sup- 
posed so,  for  he  does  not  allege  any  ignorance  of  the  terms,  but  if 
he  did  suppose  so,  he  supposed  so  because  he  misunderstood  the 
legal  effect  of  plain  and  unambiguous  words.  There  is  ordinarily  no 
remedy  for  such  a  mistake  if  the  other  parties  be  not  to  blame,  and 
here  no  circumstances  are  alleged  to  take  that  case  out  of  the  ordi- 
nary rule:  Blackburn's  Case,  8  DeG.  M.  &  G.,  177;  Bashdall  v&  Ford, 
L.  R  2  Eq.,  750;  Farley  vs.  Bryant,  32  Me.,  474, 483;  Dill  vs.  Shahan, 
25  Ala.,  694;  Lanning  vs.  Carpenter,  48  N.  Y.,  408;  Nelson  vs.  Davis» 
40Ind.,  366;  Gerald  vs.  Elley,  45  Iowa,  222;  Story's  Eq.  Juris., 
§§  113, 116, 137;    Kerr  on  Fraud  and  Mistake,  409,  428. 

Our  condusion  is  that  Annie  M.  Mason  is  entitled  to  the  money  in 
the  registry  of  the  court,  and  that  a  decree  should  be  entered  order* 
ing  its  payment  to  her. 

Decree  accordingly. 
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Appeal  from  the  Cixnl  DuUricl  GtuH  fur  (he  Parish  of   Orleans, 
ALLEN.  WEST  k  BUSH, 

SUN  MUTUAL  INS.  CO. 

Where  the  building  insnred  was  erected  by  the  lemeesy  with  au  agreement  on 
the  part  of  the  lesBor  to  bny  at  the  termination  of  the  lease,  the  leseees  bad 
an  inmirabie  interest,  and  were  entitled  to  recorer  fvr  the  losa 

Manning,  J. 

This  suit  is  upon  a  policy  of  insurance  for  eighteen  hundred  dol- 
lars, the  Talue  of  a  gin-house,  cotton  press,  gin  stand,  engine,  shaft- 
ing and  belting  destroyed  by  fire.  The  ralue  of  the  engine  and 
boilers,  $460,  was  eliminated  from  the  demand  on  trial  below,  and  it 
must  submit  to  a  further  reduction  because  of  the  three-quarter 
country  clause. 

The  defense  is  a  denial  of  owneiship  or  any  insurable  interest  in 
the  insured,  and  nullity  of  the  policy  by  reason  of  the  failure  to  dis- 
close the  nature  of  his  interest 

The  plaintiffs  are  a  firm  of  New  Orleans  factors  of  S.  A  T.  L.  Mor- 
row, a  planting  firm  of  Tensas.  The  gin-house,  etc.,  is  on  the  Tensas 
plantation  which  was  cultivated  by  the  Morrows,  and  was  insured  by 
the  plaintiffs  for  account  of  the  planting  firm. 

The  Morrows  were  cultivating  the  plantation  under  a  lease.  They 
built  the  gin-house  and  their  lessors  were  to  buy  it  of  them  at  a 
price  to  be  agreed  on  at  the  termination  of  the  lease.  The  fire  oe- 
cuzred  pending  the  lease. 
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There  is  teetimony  of  a  modification  of  this  agreement,  and  of  the 
impressions  of  the  lessors  of  how  the  ownership  stood  or  was  to 
stand,  and  arguments  thereon  that  if  so  and  so  was  the  agreement, 
then  the  ownership  was  in  this  or  that  one,  but  both  the  Morrows 
state  the  agreement  was  substantially  as  above,  and  they  had  the 
best  means  of  knowing  whaj;  it  was. 

Upon  the  ascertainment  of  this  fact,  the  defense  collapses.  They 
had  an  insurable  interest  and  had  truthfully  disclosed  it. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court  is  reversed,  and  that  the  plaintiffs  now  have  judgment  against 
the  defendant  for  one  thousand  and  twelve,  50-100  dollars,  with  legal 
interest  from  judicial  demand,  and  for  costs  of  both  courts. 

Rehearing  refused. 
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SUPREME  COURT  OF  NOKTH  CAROLINA. 

Eebbuart  T£bm,  1885. 


SARAH  A.  DUPREE 

VIRGINIA  HOME  INS.  COJ 

The  granting  or  refusiDg  a  contiunance  la  entirely  discretioDary  with  the  pre- 
siding jndge,  and  cannot  be  assigned  for  error  on  appeal. 

In  an  action  on  a  policy  of  insurance,  where  the  defense  is  overvaluation,  it  is 
comj^tent  for  the  plaintiff  to  prove  that  insurance  was  effected  the  year 
previous  on  the  same  x>roperty  m  another  company,  through  the  same  gen- 
eral agents  by  whom  the  policy  in  suit  was  issued,  and  that  before  the 
former  policy  was  issued  an  agent  examined  and  valued  the  property,  al- 
though such  agent  was  not  the  agent  of  the  defendant  company.  Such  ev- 
idence is  admissible,  not  on  the  ground  of  binding  the  defendant  with  the 
knowledge  a'^quired  by  such  agent,  but  to  show  what  information  the  gen- 
eral agents  were  in  possession  of  when  they  issued  the  policy  in  suit. 

The  court  may  permit  a  paper  to  be  read  in  evidence  before  its  exe<tntion  has 
been  proved,  when  the  party  introducing  it  undertakes,  at  a  subsequent 
time,  to  prove  the  execution. 

Where  concurrent  insurance  is  effected  in  different  companies,  all  represented 
by  the  same  general  agent,  an  examination  and  valuation  made  by  a  subordi- 
nate a^ut  of  one  of  the  insurers,  is  admissible  in  evidence  against  all  who 
act  on liis  report,  and  the  same  rule  applies  to  successive  insurance  in  differ- 
ent companies. 

llie  admission  of  immaterial  evidence  cannot  be  assigned  as  error. 

A  party's  reason  for  peremptorily  challenging  a  juror  cannot  be  inquired  into. 
The  law  gives  to  a  litigant  the  right  to  object  to  a  limited  number  of  jurors 
without  assigning  any  cause. 

It  is  incompetent  to  prove  what  a  witness  swore  on  a  former  trial,  when  the 
witness  can,  himself,  be  put  on  the  stand. 

Where  a  witness  has  been  questioned  in  regard  to  certain  matters  in  his  exam- 
ination in  chief,  it  is  discretionary  with  the  judge  whether  he  will  allow 
further  questions  to  be  asked  the  witness  in  regard  thereto,  after  the  crosa- 
examination  has  been  completed. 
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Kef  11  sal  to  allow  further  testimony  after  the  case  has  been  closed,  is  matter  of 
discretion  and  not  subject 'to  review. 

Issnes  which  embrace  all  the  substantial  matters  of  defense  developed  in  the 
pleading  and  necessary  to  a  determination  of  the  action,  are  sufficient. 

When  requested  to  do  so  in  apt  time,  the  judge  must  put  in  writing  so  mnch 
of  his  charge  as  embodies  principles  of  law,  but  be  cannot  be  forced  to  put 
the  recapitulation  of  the  evidence  in  writing. 

It  is  not  error  in  the  judge  to  omit  to  charge  the  jury  upon  matters  of  law 
which  can  only  arise  upon  the  verdict,  and  have  no  bearing  on  the  ques- 
tions t-o  be  considered  by  the  jury. 

The  strict  accuracy  required  in  applications  for  insurance,  in  order  to  bind 
the  insurer,  is  in  the  statement  of  facts,  and  not  matters  of  opinion  as  to 
the  value  of  the  property,  unless  intended  to  obtain  some  unfair  advantage. 

Messrs.  Armistead  Jones  and  A.  M.  Lewis  &.  Son,  for  Plaintiff^, 
Messrs.  D.  G.  Fowle,  J.  W.  HiNSDiiLE,  and  John  Deyebeux,  Jr.,  fur 
Defendant, 

Smith,  C.  J. 

The  plaintiff's  action  is  upon  a  policy  of  insarance  against  fire,  is- 
sued by  the  defendant  company  on  the  3d  day  of  October,  1879, 
and  its  object  the  recovery  of  damages  for  the  loss  of  a  storehouse 
and  certain  articles  of  personal  property  therein,  that  were  burned 
on  the  21st  day  of  the  same  month.  Besides  controverting  some 
of  the  allegations  contained  in  the  complaint,  the  answer  sets  up  as 
a  defense  against  the  demacid  false  representations,  alleged  to  have 
been  made  in  the  plaintifiTs  application  for  insurance,  as  to  the  value 
of  the  property  proposed  to  be  insured,  and  her  failure,  after  the 
fire,  to  furnish,  under  oath,  to  the  adjusting  officer  of  the  company 
sent  to  make  examination,  the  full  and  detailed  specifications  of  the 
building,  its  cost,  and  the  other  particulars  required  under  the 
terms  of  the  contract.  The  defendant  avers  that  the  house  and 
other  articles  are  knowingly  estimated  by  the  plaintiff  at  double 
their  real  value,  as  grouped  in  her  apphcation,  at  the  time;  and 
these  false  and  fraudulent  estimates^  as  an  inducing  influence,  enter 
into  and  vitiate  the  contract  of  insurance,  and  exonerate  the  com* 
pany  from  any  liability  under  it. 

The  aggregate  valuation  distributed  among  the  several  kinds  of 
property  is  put  in  the  application  at  $1,700,  whereof  the  sum  of  $1,- 
132,  not  quite  two-thirds>  also  ratably  apx>ortioned,  is  protected  by 
the  poUcy  issued  in  response.  Some  discrepancy  appears  in  the 
enumeration  of  the  several  sums  covered  by  the  policy,  which,  added, 
make  $1,066  and  not  the  entire  amount  of  the  insurance.  But  the 
variance  was  not  adverted  to  in  the  argument,  nor  does  it  affect  the 
merits  of  the  controvery,  and  we  notice  it  only  to  show  that  it  has 
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not  T3een  overlooked  in  examining  the  record.  The  parties  accept  the 
first-mentioned  sum  as  that  in  dispute,  and  this  is  assumed  in  the 
verdict  for  damages. 

From  the  conflicting  allegations  made  in  the  ipleadings,  issues  in 
the  form  of  inquiries  are  drawn  out  and  were  submitted  to  the  jury^ 
which,  with  the  responses  to  each,  in  substance  are  as  follows  : — 

1.  Did  the  defendant  company  issue  the  policy  mentioned  Id  the 
complaint?    Answer.  Yes. 

2.  Was  the  property  covered  by  it  destroyed  by  fire  ?  Answer. 
Yes. 

3.  What  was  its  first  cost  ?    Answer.  $l,70a 

4.  What  was  the  value  of  the  house  and  other  insured  property  at 
the  time  of  application  for  insurance,  separately  estimated?  An- 
swer. Value  of  the  house,  $800;  general  merchandise,  $600;  counter, 
shelves,  etc,  in  the  house,  $100;  show  cases,  scales,  drawers,  and  fur- 
niture, $100. 

5.  What  the  value  when  destroyed  by  fire  ?  In  answer  the  jury 
make  the  same  estimates,  except  that  de  general  merchandise  is 
valued  at  $750,  an  excess  of  $150  over  the  former. 

6.  Did  the  plaintiff  know  or  have  any  reason  to  believe  that  the 
property  or  any  part  of  it  was  overvalued  in  her  application  ?  An- 
swer. Na 

7.  What  was  the  value  of  the  property  destroyed  by  the  fire  ? 
Answer.  $1,750. 

8.  Did  the  plaintiff  furnish  proof  of  loss  in  compliance  with  the 
conditions  of  the  policy  ?    Answer.  Yes. 

9.  Had  a  storehouse  located  on  the  same  land,  and  near  the  same 
site,  been  burned  within  three  years  next  before  the  plaintiff's  appli- 
cation?   Answer.  Yes. 

10.  If  so,  and  it  was  insured,  by  what  company  and  for  whose 
benefit  was  the  insurance  effected  ?  Answer.  By  the  Virginia  Fire 
and  Marine  Insurance  Company,  and  for  the  benefit  of  W.  E.  Dupree. 
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In  pursuance  of  these  findings  judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appealed. 

The  exceptions,  thirty-six  in  number,  to  which  is  added  another  in 
the  brief  for  the  appellant,  not  found  in  the  record,  were  taken  dur- 
ing the  various  stages  of  the  Irial  up  to  the  final  judgment  to  rulings 
of  the  judge  in  the  reception  of  evidence  objected  to — in  the  rejec- 
tion of  evidence  offered  by  the  appellant — in  the  framing  of  issues — 
in  the  refusal  to  give  instructions  asked — ^in  the  giving  of  such  as  are 
shown  in  the  charge,  and  in  other  matters  appearing  in  the  tran- 
script. These  exceptions  will  be  considered  seriatim  in  the  order  of 
their  enumeration. 

(1 )  The  defendant's  counsel  moved  for  a  continuance  on  account 
of  the  absence  of  a  witness,  the  grounds  for  which  were  deemed  in- 
sufficient by  the  court,  and  for  this  reason  as  also  in  the  exercise  of 
a  judicial  discretion  the  motion  was  denied.  If  repeated  and  uni- 
form rulings  that  the  granting  or  refusing  a  continuance  of  a  cause 
is  not  a  subject  of  appellate  review  are  to  have  any  force,  this  must 
be  considered  as  settled.     State  vs.  Scott,  80  N.  C,  365. 

(2.)  The  second  exception  is  to  the  admission  of  proof  of  an  appli- 
cation made  by  the  plaintii^the  preceding  year  to  the  Virginia  Fire 
and  Marine  Insurance  Company,  through  the  same  general  agency  of 
Cameron,  Hay  &  Co.,  by  whom  the  present  insurance  was  effected 
upon  thf  same  substantial  statement  of  facts  in  the  application  as 
far  as  pertinent  to  the  controversy,  her  notification  by  these  agents 
of  the  approaching  termination  of  the  time  of  insurance,  and  renewal 
solicited,  her  being  suppHed  by  them  with  a  form  of  appHcation  to 
the  defendant  company,  filled  up,  returned,  and  policy  issued,  and 
that  the  first  appHcation  was  filled  up,  and  the  responses  made  out 
under  the  supervision  of  an  agent  of  that  company,  sent  to  make  a 
personal  examination  of  the  premises,  preparatory  to  the  issue  of  its 
policy.  We  do  not  see  any  valid  objection  to  the  proof  of  these 
facts.  It  was  not  offered  to  connect  the  defendant  with  the  agent, 
so  that  from  the  relation,  the  knowledge  acquired  by  the  latter  is  in 
law  to  be  deemed  the  knowledge  of  the  principal^  and  thus  preclude 
the  defendant  from  impeaching  the  plaintiff's  valuations  as  false  and 
fraudulent,  but  to  show  upon  what  information  in  possession  of 
Cameron,  Hay  &  Co.,  the  policy  involved  in  this  suit  was  issued  and 
why  no  further  inquir}^  was  considered  necessary.  An  examination 
which  warranted  the  first,  might  well  be  considered,  in  the  absenbe 
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of  any  suggested  change  in  the  condition  or  value  of  the  property, 
sufScient  to  authorize  the  issue  of  the  last 

Moreover,  the  plaintiff  sought  a  reinsurance  in  the  same  com- 
pany, and  the  substitution  of  the  defendant  was  the  unasked  act  of 
the  general  agency  under  an  authority  conferred  and  used  at  the 
discretion  of  the  agency,  and  in  which  the  plaintiff,  indifferent  in 
the  matter,  acquiesced.  She  ought  not,  therefore,  to  be  placed  in  a 
less  favorable  portion  than  she  would  be  if  the  same  company  had 
reinsured. 

The  general  agents  did  not,  therefore,  exclusively  rely  upon  the 
plaintiff's  estimates,  bat  were  in  possession  also  of  the  information 
supplied  by  the  personal  inspection  of  the  agent  of  the  former  com- 
pany, when  they  chose  to  transfer  the  application  to  the  defendant, 
and  both  are  in  harmony  with  the  plainti&'s  statement  in  the  present 
case. 

The  material  and  important  question  then  and  now  is,  was  there 
an  intentional  overvaluation,  not  a  mere  error  in  judgment,  if  the . 
estimates  were  pat  too  high,  and  this  is  solved  by  a  verdict  which 
declares  that  the  property  was  respectively  worth  the  sums  at  which 
it  is  valued  in  the  application,  and  that  consequently  there  was  no 
misrepresentation,  fraudulent  or  otherwise,  in  tha  application. 

(3  and  4.)  The  production  of  the  notice  and  the  letter  with  the 
former  and  the  present  policies,  finds  suppport  in  the  same  consider- 
ation. In  the  notice,  Cameron,  Hay  &  Co.  cadi  themselves  "  General 
Insurance  Agents,"  and  in  neither  do  they  designate  their  principals* 
The  objection  to  the  reading  of  these  papers  until  their  authenticity 
was  shown  and  the  admission  of  them  on  condition  of  proof  thereaf- 
ter, was  removed  by  subsequent  evidence  of  their  genuineness. 

(6.)  The  objection  to  the  testimony  that,  upon  the  plaintiff's  first 
application  to  Cameron,  Hay  &  Co.,  an  agent  came  out  and  saw  and 
valued  the  property,  pursuant  to  which  the  former  policy  issued,  and 
that  they  had  the  same  information  when  the  defendant,  through 
the  same  agents,  entered  into  its  contract  with  the  insured,  is  met 
with  the  same  answer  given  to  a  similar  preceding  one,  and  is 
equally  untenable. 

It  is  certainly  competent  to  show  the  source  and  extent  of  the  in- 
formation possessed  by  the  general  agents,  and  which  prompted 
their  action  in  the  premises,  and  to  repel  the  imputation  of  a  false 
and  fraudulent  representation  of  value  on  the  part  of  the  plaintiff. 
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It  is  manifest  that  if  a  diyided  insurance  had  been  obtained  in  differ- 
ent companies,  all  represented  by  the  same  agencj  upon  an  examina- 
tion and  estimate  made  by  a  subordinate  agent  of  one  of  them,  he 
would  stand  in  the  same  relation  to  each  and  be,  to  this  extent,  the 
common  a^ent  of  all  who  act  upon  his  report.  Why  should  not  the 
same  rule  prevail  when  successive  insurances  in  different  companies 
are  sectured  ?    The  testimony  was  properly  admitted. 

(6  to  11)  inclusive,  and  16  and  17  exceptions,  relate  to  evidence  of- 
fered to  identify  the  peiSDU  of  the  agent,  by  proof  of  his  handwriting 
in  the  application,  and  that  while  he  was  in  the  service  of  the  former, 
he  was  not  in  the  employ  of  the  present  insuring  company,  may  be 
considered  together  as  presenting  the  same  general  proposition  in 
varying  aspects.  While  there  is  no  sufficient  reason,  intrinsic  in  the 
evidence  itself,  for  its  exclusion  from  the  jury,  it  is  obviously  imma- 
terial, so  that  no  error  can  be  assigned  in  the  ruling.  It  is  unim- 
portant that  the  person  that  made  the  examination  of  the  property 
und  concurred  in  the  estimate  of  its  value,  was  acting  at  the  time  for 
the  former  company,  for  the  information  was  communicated  to  the 
firm  that  issued  both  policies,  and  had  authority  from  each  to  do  so. 
From  whatever  source  derived,  the  general  agents  had  the  same 
Lnowledge,  and  it  is  their  possession  of  the  information  which  in 
law  is  imputed  to  their  principals  and  imposes  the  obhgation. 

(12.)  The  inquiry  as  to  the  plaintiff's  reason  for  the  peremptory 
challenge  of  a  juror,  with  a  suggestion  of  its  being  because  the  juror 
resided  in  her  neighborhood,  was  rightfully  disallowed.  The  law 
gives  to  a  litigant  the  right  to  object  to  a  limited  number  of  tendered 
jurors  without  assigning  cause,  and  its  exercise  cannot  be  called  in 
question  to  his  pirejudice  in  the  mode  here  attempted.  This,  if  any 
authority  were  needed,  is  decided  in  Gapehart  vs.  Stewart,  80  N.  0., 
101. 

(13, 14^,  15.)  These  exceptions  having  be^i  abandoned,  we  for- 
bear to  comment  upon  them. 

(14.)  The  offer  to  prove  that  a  witness  who  had  not  been  intro- 
duced at  the  present  trial  swore,  on  his  former  examination,  as  to 
the  value  of  the  insured  property,  wa^  promptly  and  properly 
denied.  The  correctness  of  this  ruling  is  too  obvious  to  require 
more  than  a  reference  to  Gadsby  vs.  Dyer,  decided  at  last  term,  91 
N.  C,  811,  and  what  is  said  in  the  opinion  filed  in  that  case. 
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(18,  20.)  These  exception  inyolve  a  question  of  practice,  and  the 
testimony  was  not  received  because  not  offered  in  apt  time.  The 
defendant  proposed  to  inquire  of  its  witness,  J.  A.  Rhodes,  after  the 
conditsion  of  the  cross-examination  by  the  plaintiff,  whether  his 
estimate  of  the  cost  of  such  a  structure  as  that  burned  (which  he 
had  put  at  $350  on  his  first  examination)  was  based  upon  his  knowl- 
edge or  was  ''mere  guess-work,"  as  he  had  said  in  his  cross- 
examination  by  the  plaintiffl  The  answer  would  have  been  but  a 
repetition  of  the  testimony  in  chief  with  the  explanation  given  in 
response  to  the  {daintiff's  inquiry  into  the'  value  of  the  opinion,  aa 
embodied  in  the  estimate,  and  thus  the  same  subject- matter  would 
again  come  up.  It  was  entirely  competent  for  the  judge,  while  in 
his  discretion  to  admit,  to  avert  the  proposed  re-examination  for  the 
reason  which  he  assigns. 

The  other  exception  is  to  the  refusal  of  the  court,  after  the 
witnesses  on  both  sides  had  been  heard  and  the  plaintiff's  testimony 
in  reply  was  closed,  to  permit  the  defendant  to  introduce  evidence 
to  contradict  the  statement  of  P.  G.  Dupree,  that  he  had  on  the 
other  trial  contradicted  the  deceased  witness.  The  statement  was 
elicited  upon  his  examination  by  the  defendant  and  not  in  answer 
to  any  interrogatory  from  the  plaintiff.  The  testimony  was  dis- 
allowed as  re-opening  the  case  after  it  was  closed,  for  no  sufficient 
reasons  addressed  to  the  discretion  of  the  court  to  warrant  a  relaxa- 
tion of  the  rule.  The  refusal  presents  no  point  for  review  upon 
appeal,  and  the  practice  is  clearly  and  distmctly  marked  in  the  well- 
considered  opinion  of  the  court  in  Sawyer  vs.  Wood,  Phil,  251,  274, 
delivered  by  Mr.  Justice  Beade. 

(19.)  The  testimony  of  a  witness  for  the  defendant,  who  had  been 
examined  at  the  previous  trial  and  had  since  died,  one  J.  W.  Dodd, 
was  reproduced  by  one  who  had  heard  his  former  statement,  thai;  a 
conversation  occurred  between  the  plaintiff  and  her  brother,  the 
said  P.  C.  Dupree,  in  which  the  former  said  the  house  had  cost  her 
nearly  $400,  and  that  some  small  addition  of  lumber  afterwards  had 
run  it  up  $10  or  $15  more. 

The  said  Dupree,  for  the  plaintiff,  denied  that  any  such  conversa- 
tion occurred,  or  that  he  had  ever  heard  the  plaintiff  s:iy  how  much 
money  she  had  expended  on  the  building. 

Upon  cross-examination  the  witness  admitted,  that  as  to  this,  the 
testimony  of  .the  deceased  witness  was  in  conflict  with  his  own,  and 
thereupon  he  was  asked,  with  a  view  of  impeaching  him,  whether  he 
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knew  the  handwriting  in  the  body  of  the  application  and  the  signa- 
tiire  thereto. 

We  are  unable  to  see  in  the  question,  or  the  answer  it  may  bring 
out,  any  tendency  to  impeach  the  truthfulness  of  the  witness  him- 
self, or  to  impair  the  force  of  his  testimony.  At  least  this  is  not 
sufficiently  pointed  out  in  the  record  to  show  its  pertinency  and 
bearing  in  that  direction,  and  the  error  in  not  permitting  the  inquiry 
to  be  made.  How  can  the  witness'  knowledge,  or  want  of  knowl- 
edge, of  the  writing  disprove  what  the  witness  says  in  regard  to 
the  conversation,  or  what  his  sister  said  at  any  other  time  in  his 
hearing? 

The  discrediting  interrogations  that  put  the  witness  in  antagonism 
to  the  reproduced  testimony  of  Dodd,  and  which  antagonism  he 
admits,  seem  to  be  directed,  not  to  the  written  answers  found  in  the 
application,  but  to  the  plaintifiTs  verbal  declarations  and  especially 
that  spoken  of  by  the  deceased  witness. 

The  exception  must  be  overruled. 

The  series  of  issues,  ten  in  number,  while  the  subject  of  complaint 
in  the  eleventh  exception  taken  by  the  appellant,  in  our  opinion 
present  the  controversy  in  a31  its  essential  aspects  to  the  minds  of 
the  jury,  whose  findings  negative  all  the  forms  of  defense  set  up  to 
the  plaintiffs  claim. 

These  findings  determine  the  separate  values  of  the  house  and 
articles  therein  as  grouped  in  the  estimates,  at  the  time  of  the  fire, 
their  original  cost  as  a  whole,  the  absence  of  knowledge  of,  or  of 
intended,  overvaluation  in  the  plaintiff's  application,  the  measure  of 
her  loss  from  the  fii-e,  a  full  compliance  with  the  requirements  of 
the  poHcy  in  furnishing  proof  of  the  loss,  and  that  the  plaintiff  had 
no  interest  in  a  previous  insurance  of  a  house  upon  the  same 
premises  by  W.  E.  Dupree. 

Without  considering  separately  the  exceptions  that  relate  to  the 
form  of  the  issues  framed  and  passed  on  by  the  jury  under  the 
sanction  of  the  court,  it  is  sufficient  to  say  that  these  embrace  all 
the  substantial  matters  of  defense  developed  in  the  pleadings  and 
necessary  in  the  determination  of  the  action,  on  which  the  defend- 
ant was  entitled  to  a  response  from  the  jury,  comprehended  in  the 
general  terms  of  an  inquiry,  while,  in  some  cases,  not  subdivided 
and  presented  in  the  specific  form  tendered  for  the  defendant. 

We  therefore  overrule  these  exceptions. 

We  now  proceed  to  consider  the  defdndant's  prayer  for  instruc- 
tions and  those  given  by  the  court 
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The  defendant's  counsel  requested  that  the  jury  be  charged: — 

1.  That  the  application  upon  which  the  policy  of  insurance  was 
issued  forms  a  part  of  the  contract  of  insurance  and  is  a  warranty 

.  by  the  assured. 

2.  That  the  application,  being  in  the  nature  of  a  condition  prece*- 
dent,  the  burden  of  proof  is  upon  the  plaintiff  to  prove  the  truth  of 
its  representations. 

3.  That  a  representation  as  to  the  value  of  the  property  insured  is 
material. 

4.  That  the  doctrine  of  immateriality  does  not  apply  in  the  case 
where  the  representation  forms  a  part  of  the  contract,  and  is  made 
in  response  to  a  direct  question. 

5.  Th^t  it  is  sufficient  to  avoid  the  policy,  that  the  representations 
were  false,  however  honestly  made. 

6.  That  the  burden  of  proof  is  upon  the  plaintiff  to  satisfy  the 
jury  that  the  property  insured  was  as  to  each  item  worth  the  value 
placed  upon  it. 

7.  That  there  is  no  evidence  that  any  agent  of  the  Virginia 
Home  Insurance  Company  ever  inspected  or  valued  the  building  or 
shelves,  counters,  or  drawars  insured. 

8.  That  there  is  co  evidence  that  any  agent  of  the  Virginia  Home 
Insurance  Company  ever  inspected  or  valued  the  stock  of  goods, 
show-case,  scales,  and  bedroom  furniture  insured. 

9.  That  there  is  no  evidence  that  any  agent  of  Cameron,  Hay  & 
Co.  ever  inspected  or  valued  the  property  insured  or  any  part 
thereof. 

10.  That  there  is  no  evidence  that  the  Virginia  Home  Insurance 
Company,  or  any  of  its  agents,  had  any  personal  knowledge  of  the 
value  of  the  property  insured. 

11.  That  if  the  jury  shall  believe  that  a  former  agent  of  Cameron 
Hay  &  Co.,  acting  for  the  Virginia  Fire  and  Marine  Insurance  Com- 
pany, examined  and  valued  the  building,  shelves,  counters,  and 
drawers  insured,  there  is  no  evidence  that  he  communicated  his 
knowledge  to  Cameron,  Hay  &  Co.;  and  the  Virginia  Home  Insur- 
ance Company  are  not  in  any  way  affected  by  said  knowledge  of 
Cameron,  Hay  k  Co.,  not  communicated  to  them. 
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12.  That  there  is  no  evidence  that  in  any  way  fixes  on  the  defend- 
ant either  actual  or  constructive  knowledge  of  the  value  of  the 
property  insured,  outside  of  the  application  on  which  the  policy  was 
based. 

13.  Thai  it  is  incumbent  on  the  plaintiff  to  satisfy  the  jury,  by  a 
preponderance  of  evidence,  that  the  cost  price  of  the  property 
insured  to  the  plaintiff  was  $1,700. 

14.  Thatr  there  is  no  evidence  that  the  property  insured  cost  her 
$1,700,  and  that  the  jury  must  find  upon  the  issue  upon  this  subject 
in  favor  of  the  defendant,  that  is,  that  the  property  did  not 
cost  $1,700. 

15.  That  if  the  jury  shall  believe,  as  testified  by  the  plaintiff,  that 
her  son,  by  her  permission,  built  a  house  upon  her  land,  which  was, 
a  year  or  two  before  the  date  of  the  policy  sued  upon,  destx^yed  by 
fire,  that  they  must  find  the  9th  issue  in  favor  of  the  defendant. 

16.  That  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  she 
has  furnished  to  the  company  the  proof  of  loss  required  by  the 
policy,  containing  a  particular  account  of  such  loss  signed  and  sworn 
to  by  her. 

17.  That  there  is  no  evidence  that  she  has  furnished  the  defend- 
ant vdth  the  required  proof  of  loss  as  to  the  general  merchandise. 

18.  That  there  is  no  evidence  that  the  plaintiff  has  furnished  the 
defendant  with  the  required  proofe  of  loss  for  the  scales,  drawers, 
and  bedroom  furniture. 

19.  That  there  is  no  evidence  that  the  defendant  has  waived  such 
proof  of  loss. 

20.  That  if  the  jury  shall  believe  that  the  plaintiff  furnished  to  the 
defendant  the  proof  of  loss  which  was  sworn  to  before  S.  D.  Will- 
iams and  procured  him  to  sign  the  certificate  of  such  loss,  without 
knowing  the  amount  of  the  loss,  the  value  of  the  property,  or  other 
facts  set  forth  in  the  certificate  made  by  said  Williams,  or  without 
having  examined  and  read  over  the  same  before  signing  it;  that  said 
proof  of  loss  was  fraudulent  and  not  such  as  required  by  the  policy, 
and  the  jury  must  find  these  issues  in  favor  of  the  defendant. 

21.  That  the  defendant  was  not  bound  to  make  an  examination 
of  the  value  of  the  property  insured,  and  was  in  no  default  for  not 
doing  so. 


Digitized  by  VjOOQ IC 


1886]  Dupree  vs.  Virginia  Home  Ins.  Co.  587 

22.  That  the  defendant  had  a  right  to  rely  on  the  statements  of 
the  assured,  as  contained  in  her  application,  and  was  not  bound  to 
make  any  further  inquiry  as  to  any  of  the  matters  contained  in  said 
application. 

23.  That  the  plaintiff  bad  a  ri^ht  to  read  Borum's  deposition  to 
the  jury.  The  omission  of  the  defendant  to  read  the  deposition 
which  might  equally  have  been  read  bj  the  plaintiff,  is  no  ground 
for  the  presumption  that  the  testimony  of  Borum  would  be  unfavor- 
able  to  the  defendant. 

24.  That  the  jury  cannot  consider  any  of  the  evidence  relating 
to  the  examination  of  the  property  insured,  by  an  agent  for  the 
purpose  of  insurance  prior  to  the  date  of  this  {)olicy,  aa  such  evi- 
dence has  no  bearing  in  this  case,  and  is  withdrawn  from  the 
consideration  of  the  jury. 

25.  That  when  application  is  made  for  insurance,  at  the  same 
time  and  in  the  same  application,  upon  two  or  more  separate  pieces 
of  property,  as  upon  the  store  and  the  goods  therein;  and  the  state- 
ments of  the  insured,  contained  in  the  said  apphcation,  in  reference 
to  any  one  item  of  property  are  false,  the  contract  is  regarded  as 
entire,  and  the  whole  contract  is  void. 

Counsel  for  the  defendant  in  addition  to  the  request  made  in 
writing  that  the  charge  of  the  court  should  be  in  writing,  asked 
the  court  when  the  last  of  five  speeches  was  being  made  to  the 
jury,  to  put  in  writing,  also,  any  recapitulation  of  the  testimony 
given  to  the  jury,  to  show  the  application  of  the  law  to  the 
testimony. 

His  honor  charged  the  jury,  in  writing,  as  follows:— 

"The  plaintiff  brings  her  action  to  recover  upon  a  contract 
between  th3  plaintiff  and  the  defendant  company,  which  contract 
is  embodied  in  the  application  and  policy  issued  thereon.  The 
contract  is  mutual. 

The  answers  of  the  plaintifi:  contained  in  the  application  amount 
to  a  covenant  on  the  part  of  the  plaintiff  that  such  answers  (if 
material),  being  inducements  to  the  defendant  to  enter  into  the 
contract,  we^e  true  when  the  application  was  made.  The  defendant 
covenants  to  perform  the  stipulations  contained  in  the  policy, 
subject  to  the  conditions  set  forth  in  the  policy,  but  is  not  answer- 
able to  plaintiff  in  damages,  unless  the  plaintiff  has  shown  afBrma- 
tively  that  all  the  material  representations  contained  in  the  applica- 
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tion,  and  relied  upon  as  inducements  to  contract  bj  defendant,  were 
true  when  made. 

The  burden  is  upon  the  plaintiff  to  satisfy  the  jury  by  a  prepon- 
derance of  testimony:  — 

1.  That  the  defendant  executed  and  issued  to  the  plaintiff  the 
policy  set  forth  in  the  complaint.  If  the  jury  are  so  satisfied  their 
response  to  the  first  issue  will  be  "  Yes,"  otherwise,  "  No." 

2.  That  the  plaintiff's  property  covered  by  the  policy  sued  on  was 
destroyed  by  fire.  If  the  jury  are  so  satisfied  they  will  respond  to 
the  second  issue,  "  Yes,"  otherwise,  "  No." 

3.  What  was  the  actual  or  estimated  cost  of  the  property  insured, 
and  that  it  was  as  great  as  the  amount  set  forth  in  the  application, 
viz.,  $1,700.  If  the  actual  or  estimated  cost  of  the  property  was  less 
than  $1,700,  then  the  plaintiff  cannot  recover.  In  response  to  the 
third  issue,  the  jury  will  write  in  letters  or  figures  what  they  find 
fi'om  the  testimony  was  the  cost  of  the  pr9perty  insured. 

4.  That  on  October  3, 1879,  when  the  application  was  made  *  *  * 
when  storehouse  was  destroyed  by  fire,  the  value  of  each  of  the 
articles  or  items  set  forth  in  the  application  or  policy  was  as  great  as 
the  value  fixed  in  the  application  and  policy,  viz. :  That  on  the  first 
of  said  days  the  storehouse  was  worth  $800;  the  general  merchan- 
dise was  worth  $700;  the  counters,  shelves,  etc.,  in  storehouse  were 
worth  $100;  the  show-case,  scales,  drawers,  and  bedroom  furniture 
in  the  storehouse  were  worth  $100. 

In  response  to  both  of  said  issuer  the  jury  will  write  in  letters  or 
figures  what  they  find  from  the  testimony  was  the  reasonable  market 
value  of  articles  as  classified  and  set  forth  in  the  issues  submitted. 
Upon  the  question  as  to  the  value  of  the  property  insured,  at  the 
time  when  the  application  was  made  and  also  when  the  storehouse 
was  destroyed  by  fire,  the  plaintiff  relies  upon  her  own  testimony 
that  the  merchandise  was  worth  according  to  inventory  at  cash  price 
on  September  29, 1879,  $600,  and  that  $200  worth  of  goods  were 
added;  that  the  other  insured  articles  in  the  store  were  worth  the 

amounts  set  forth  in  the  application,  viz. :   .••••o  and 

;  that  the  storehouse  was  y,or\h  $800,  and  also 

upon  the  testimony  of  P.  C.  Dupree,  who  testified  that  as  carpenter 
he  did  a  portion  of  the  work. 

The  defendants  rely  upon  the  testimony  of  the  witnesses  Ajshley 
and  Ellington,  examined  as  experts,  and  a  number  of  other  witnesses 
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who  estimate  the  value  of  the  building  at  $350  to  $400,  and  the 
shelves,  counters,  and  show-case  at  less  than  the  value  set  forth  in 
the  policy,  and  upon  the  testimony  of  a  number  of  witnesses,  who 
estimate  the  value  of  the  goods  much  lower  than  price  fixed  in  the 
policy. 

In  determining  the  value  of  the  property  insured  on  October  3, 
1879,  the  jury  may  consider  and  give  such  weight  as  they  deem 
proper  to  the  testimony  offered  to  show  that  the  firm  of  Cameron, 
Hay  &  Co.  were,  during  the  years  1878  and  1879,  agents  both  of  the 
defendant  company  and  the  Virginia  Fire  &  Marine  Insurance  Com- 
pany, that  issued  the  policy  offered  in  evidence  in  July,  1878,  and 
that  an  agent  acting  under  the  direction  of  said  firm,  inspected  and 
estimated  the  value  of  the  storehouse  and  other  articles  insured  in 
the  policy  sued  on,  at  the  prices  set  forth  in  the  policy  issued  in 
1879,  and  made  out.  the  application;  that  the  relations  of  said  firm 
with  said  agent  were  such  that  the  said  firm  of  Cameron,  Hay  &  Co. 
c^uld  issue  a  policy  in  the  name  of  either  of  the  corporations  with- 
out regard  to  the  form  of  the  application,  and  that  the  policy  sued  on 
was  issued  upon  an  application  in  form  for  insurance  in  said  Virginia 
Fire  &  Marine  Insurance  Company.  The  witness  may  be  considered 
as  determining  the  value  of  the  other  articles  insured,  but  not  as  to 
the  value  of  the  merchandise. 

The  burden  is  upon  the  plaintiff  also  to  ehow  in  response  to  the 
seventh  issue,  what  was  the  value  of  the  property  actually  destioyed 
by  fire. 

The  plaintiff  insists  that  it  was  the  amount  set  foiih  in  the  poHcy, 
less  the  value  of  the  articles  carried  out  of  the  storehouse  and  saved. 
The  defendant  insists  that  the  aggregate  value  of  the  articles  was 
much  smaller,  and  that  the  value  of  the  articles  saved  should  be  de- 
ducted from  the  aggregate  value  ascertained  by  the  jury. 

The  response  to  the  sixth  and  ninth  issues  will  be  "  yes  "  or  "  no," 
as  the  jury  may  find  from  the  testimony. 

In  response  to  the  tenth  issue,  if  they  shall  find  that  the  house  had 
been  previously  insured,  the  jury  will  give  the  name  of  the  person 
for  whose  benefit  the  storehouse  was  insured.  The  only  testimoiiy 
on  this  subject  was  that  of  the  plaintiff,  that  her  son  built  the  store- 
house on  her  land  and  by  her  permission,  and  afterwards  took  out  a 
policy  of  insurance  for  his  ovm  benefit,  and  that  the  name  of  her  son 
was  W.  E.  Dupree. 

In  passing  upon  the  eighth  issue,  if  the  jury  are  satisfied  by  a  pre- 
ponderance of  testimony,  that  the  plaintiff  furnished  to  the  defend- 
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ant  the  proof  of  loss,  which  has  been  offered  in  evidence,  within 
ninety  days  after  the  property  insured  was  destroyed  by  fire,  then 
the  harden  would  be  upon  the  defendant  to  show  that  the  defendant 
demanded  other  proofs  or  in  different  form,  and  which  were  requisite 
to  full  compliance  with  conditions  of  the  policy.  If  such  demands 
were  made  by  defendant,  and  the  plaintiff  did  everything  in  her 
power  to  comply  with  the  demand,  and  failed  only  to  furnish  some  of 
her  bills  or  her  inventory  destroyed  by  fire,  the  proof  of  loss  offered 
in  evidence  would  be  deemed  in  law  a  compliance  with  the  stipula- 
tions and  conditions  of  the  policy. 

The  court  gave  the  first  three  and  the  twenty-first  instructions 
asked  by  defendant,  and  stated  that  as  the  jury  were  called  upon  to 
find  the  facts  so  fully  as  to  amount  almost  to  a  special  verdict,  much 
of  the  instruction  asked  by  the  defendant  involved  questions  of  law 
which  might  arise  after  the  return  of  the  verdict* 

In  their  deliberations  as  to  the  sixth  issue,  the  jury  may  consider 
the  testimony  of  the  witness  as  to  actual  value  of  the  property  in- 
sured when  the  application  was  made,  and  also  the  testimony  in 
reference  to  the  inspection  of  the  property  by  an  agent  in  1878,  to 
which  attention  was  called  in  connection  with  the  fourth  issue. 

32d  Exception. — The  defendant  excepted  to  his  honor's  charge  as 
given. 

33d  Exception. — The  defendant  also  excepted  to  the  failure  and 
refusal  of  his  honor  to  give  each  of  the  instructions  asked  for. 

At  the  conclusion  of  the  evidence  and  before  the  argument  w.is 
entered  upon,  the  defendant's  counsel  presented  a  series  of  instruc- 
tions, twenty-five  in  number,  which  the  court  was  requested  to  give 
to  the  jury,  and  at  the  same  time  demanded  that  the  instructions  to  be 
given  should  be  in  writing,  adding  thereto  during  the  progress  of 
the  discussion,  a  request  that  the  recapitulation  which  might  be 
made  of  the  testimony,  should  also  be  reduced  to  writing,  to  show 
the  application  of  the  law  to  it. 

'In  this  connection  it  may  be  remarked  that  the  statute,  code,  §414, 
only  requires  to  be  written  and  read  to  the  jury,  when  demanded  in 
apt  time,  so  much  of  the  charge  as  embodies  a  proposition  or  prin- 
ciple of  law,  which,  if  erroneous,  admits  of  correction^  but  not  the 
rehearsal  of  the  testimony.  He  must ''  state  in  a  plain  and  correct 
manner  the  evidence  given  in,"  and  then,  if  required,  "  declare  and 
explain  the  law  arising  thereon  "  in  writing;  section  413. 
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This  constniction  is  put  upon  the  statute  and  declared  in  Currie 
vs.  Clark,  91  N.  C,  355,  359,  360. 

The  three  first  enumerated  instructions,  as  also  the  21st  in  the 
series  offered  by  the  defendant,  were  given,  and  these  are  put  out  of 
controversy. 

The  next  two,  numbered  four  and  five,  present  questions  of  law  and 
not  of  fact,  and  came  within  the  observation  of  the  judge  as  matters 
to  be  decided  after  the  findings  of  the  fact  to  which  the  principle  of 
law  may  be  applicable;  moreover,  all  the  misrepresentations  relied 
on  in  the  answer,  as  a  discharge  of  the  defendant  from  the  obliga- 
tions of  the  contract,  consist  in  an  alleged  overvaluation  of  the 
property,  in  the  denial  that  the  plaintiff  had  before  suffered  a  loss  by 
fire,  of  a  building  upon  the  same  premises,  and  added  to  this,  her 
failure  to  furnish  the  particulars  of  the  .loss  afterwards,  when  re- 
quired. These  defenses  :u:e  presented  in  distinct  and  independent 
issues  to  the  jury,  with  directions  to  determine  the  separate  value  of 
each  kind  of  insured  property,  at  the  time  of  insui*ance,  and  in  like 
manner  the  actual  or  estimated  cost  of  the  property  in  the  aggregate. 
This  was  done,  and  the  verdict  also  fixed  the  separate  value  at  the 
time  of  the  fire.  As  the  findings  are  adverse  to  the  defendant,  and 
sustain  statements  in  the  answer,  no  question  as  to  their  materiality 
can  arise,  and  no  cause  of  complaint  found  in  the  imputed  omission 
to  tell  the  jury  that,  in  order  to  a  recovery,  all  the  answers  to  in- 
qoiries  contained  in  the  application  must  be  true  in  fact,  irrespective 
of  their  materiality  in  inducing  the  issue  of  the  policy. 

The  next  seven  instructions,  from  six  to  twelve  inclusive,  are  pred- 
icated upon  matters  already  considered,  and  require  no  further  com- 
ment, except  that  which  imposes  the  burden  of  showing  the  separate 
values  upon  the  plaintiff,  and  in  this  the  jury  were  so  directed,  and 
they  have  so  responded. 

The  13th  instruction  asked,  differs  from  that  given  and  numbered 
three,  only  in  that  the  form  confines  the  inquiry  to  the  aggregate 
cost  of  the  property,  while  the  other,  following  more  nearly  the 
words  of  the  application,  requires  in  detail  the  finding  of  "  the  actual 
or  estimated  cost" 

There  can  be  no  just  complaint  of  this. 

The  14th  instruction  follows  and  is  dependent  upon  that  immedi- 
ately preceding,  and  the  case  shows  there  was  evidence  to  warrant 
the  response  to  the  direction  to  find,  if  not  the  actual,  the  estimated 
cost  of  the  property,  and  in  this  alternative  form,  the  answer  is  given 
to  the  inquiry  in  the  application. 
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The  15tli  instruction  was  properly  refused,  and  verdict  removes  the 
defense  set  up  in  the  answer,  based  upon  an  alleged  insurance  for 
and  a  loss  sustained  by  fire  by  the  plaintiff. 

The  16th  instruction  was  given  upon  a  broad  and  comprehensive 
issue  involving  a  compliance  with  all  the  requirements  in  respect  to 
the  proof  of  loss,  and  without  a  tedious  rehearsal  of  the  evidence 
upon  this  point,  embracing  a  voluminous  correspondence  between 
the  plain tifiTs  counsel  and  an  adjuster  of  the  defendant  company,  we 
are  cleeurly  of  opinion  that  it  warrants  the  charge  of  the  court  in  re- 
spect to  the  eighth  issue,  and  not  less  so  the  finding  of  the  jury  in 
the  affirmative  in  response  thereto. 

The  instTuctions  17  to  20  inclusive,  are  rightfiilly  refused. 

The  answer  to  the  22d  instruction  is  found  in  the  entire  charge, 
which  makes  the  liability  of  the  defendant  contingent  upon  the  cor- 
rectness of  the  declarations  contained  in  the  application,  and  thus 
assumes  that  the  defendant  might  act  upon  them  without  further  in- 
quiry. 

We  cannc't  see  the  pertinency  of  the  matter  of  the  23d  instruction, 
nor  what  use  in  argument  was  made  of  the  defendant's  failure  to 
read  the  deposition  of  its  adjusting:  agent,  nor  indeed  that  anything 
occurred  afterwards  (for  the  instruction  was  asked  before  argument), 
which  called  for  any  direction  of  this  sort  during  its  progress.  It 
seems  not  to  have  been  noticed  by  the  court,  and  we  must  assume 
the  reasons  for  this,  while  not  appearing,  were  sufficient. 

The  24th  instruction  requires  no  further  comment,  and  the  25th, 
which  involves  only  matter  of  law,  has  become  unimportant  in  conse- 
quence of  the  verdict 

Before  dismissing  the  subject,  it  is  proper  to  say  that  the  strict  ac- 
curacy required  in  the  application  to  make  the  insurance  contract 
binding  on  a  company,  is  in  the  statement  of  facts,  known  or  as- 
sumed to  be  known,  and  declared  as  such,  not  in  the  opinion  formed 
and  expressed  as  to  the  worth  or  value  of  property;  and  hence  an 
honest,  though  erroneous  estimate  put  upon  it,  cannot  be  a  vitiating 
element  in  the  contract.  It  might  be  otherwise  if  intended  to  de- 
ceive and  secure  some  unfair  advantage  from  the  company  through 
its  misplaced  confidence,  and,  therefore,  an  issue  was  framed  num- 
bered 6  to  present  the  imputed  overvaluation  in  this  aspect,  and  the 
finding  relieves  the  plaintiff  of  an  intentional  misrepresentation. 

The  cases  cited  in  the  brief  of  the  defendant's  counsel  are  in  ac- 
cord with  this  view :  Jeffries  vs.  Life  Insurance  Co.,  22  Wall,  47  ; 
^tna  Life  Ins.  Co.   vs.  France,  91  U.  S.,  610;  Bcbbitt  vs.  L.  & 
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L.  &  G.  Jns.  Co.,  76  N.  C,  70,  and  large  number  of  other  refer- 
ences in  the  brief. 

After  the  rendition  of  the  verdict,  the  same  rulings,  the  exceptions 
to  which  have  been  reviewed,  ware  assigned  as  grounds  in  support 
of  a  motion  to  set  aside  the  verdict  and  award  a  venire  de  novo,  and 
especially  that  there  had  been  no  evidence  offered  to  sustain  the 
findings  upon  the  3d,  4th,  5th,  6th,  7th,  8th,  and  10th  issues. 

This  is  but  a  renewal  of  previous  exceptions,  and  we  will  only  re- 
mark that  the  seventh  must  have  been  intended  to  ref^r  to  an  issue 
of  that  number  in  a  previous  enumeration  of  the  issues,  and  not  to 
that  passed  on  by  the  jury  bearing  the  3ame  number.  This  latter  is 
only  an  inquiry  as  to  the  value  of  the  property  burned,  about  which 
there  was  much  evidence. 

The  motion  for  judgment  upon  the  verdict  for  the  defendant  finds 
no  support  therein. 

The  judge  who  presided  at  the  trial,  and  seems  to  have  given  a 
patient  hearing  to  the  argument  in  support  of  the  long  array  of  ex< 
ceptions,  and  to  have  correctly  administered  the  law  in  disposing  of 
them,  in  explanation  of  the  voluminous  record  sent  up  says  it  was  in 
deference  to  the  demands  of  appellants'  coimsel,  and  while  his  notes 
do  not  show  that  the  plaintiff  testified,  seriatim^  that  the  storehouse 
and  articles  therein  covered  by  the  pohcy  were  worth,  separately,  the 
sums  at  which  they  are  valued  in  her  application,  yet  the  charge  was 
writfien  when  his  recollection  was  fresh  and  was  predicated  upon  her 
testimony  as  being  such.  We  must,  therefore,  accept  the  fact  to  bo 
correct 

Upon  a  csflm  review  of  the  case  as  presented  in  the  appeal,  we  find 
no  error  which  entitles  the  defendant  to  a  reversal  of  the  judgment, 
and  it  must  be  affirmed. 

No  error.     Affirmed. 
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Error  to  Shiaujagsee, 


KITCHEN 

vs. 

HARTFORD  FIRE  INS.  CO.*J 

Th3  application  which  was  a  warrantj,  was  silent  as  to  the  crffeet  of  other  in- 
surance,  and  a  question  therein  as  to  what  other  insurance  existed  was  not 
answered.  The  application  was  made  through  a  soliciting  agent  who  wa» 
anthorized  to  deliver  policies  and  receive  premiums^  but  not  to  fill  blank 
X>olicies.  The  policy  provided  that  it  should  be  void  in  ease  of  other  insur- 
ance not  made  known.  The  agent  was  informed  that  other  insurance 
would  be  applied  for  when  the  application  was  made,  and  was  afkerward» 
notified  that  it  had  been  procured  and  requested  to  notify  the  company,  in 
all  of  which  he  acquiesced. 

MM,  That  the  knowledge  and  conduct  of  the  ageut  was  a  waiver  of  forfeiture, 

James  M.  Goobeli.,  for  Plamtiff. 

M.  V.  &  R.  A-  MoNTooMEBT,  foT  Defendant  and  Appellant, 

This  is  an  action  brought  by  the  plaintiff  to  recorer  from  the  de- 
fendant the  amount  claimed  to  be  due  upon  a  policy  of  insoiance. 
The  policy  in  question  was  issued  at  the  company's  agency  in  Chi- 
cago, and  is  there  countersigned  as  of  date  of  Jaxmaxy  12, 1883. 
The  risk  was  to  commesce  an  that  day  at  noon  and  extend  to  Janu- 
aay  12, 1884,  at  noon.  The  policy  was  issued  upon  a  written  appli- 
cation signed  by  the  assured,  which  was  made  a  condition  of  the 

•  Opinion  filed,  Jan«  3,  186ft.  \  \ 
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JDSoran.Mi,  a  part  of  the  contract,  and  a  warranty  on  the  part  of  the 
cmared.  The  property  insored  consiated  of  a  store  bnilding  valued 
at  ♦1,200,  and  insured  for  $800,  and  a  stock  of  goods  contained  in 
the  store  building,  valued  at  #5,000,  and  insured  for  $1,500.  located 
at  Bancrofl,  Shiawassee  Oowity,  Mchigan.  The  application  for  in- 
surance was  made  to  R  M.  Douglas,  who  was  an  agent  of  defendant 
residing  at  Bancroft,  and  duly  authorised  to  solicit  and  forward  ap- 
pKcationfor  insu»nce,  deliver  poUcies  and  renewals  to  applibante 
and  collect  and  forward  premiams  oa  same;  subject  to  a  book  of  in- 
structions furnished  him  and  made  a  part  of  his  authority,  and  also 
to  such  rules  and  instructions  as  he  might  receive  bom  time  to 
time  from  the  Chicago  office.  The  book  of  instruction  and  rules 
and  inslTuotioas  were  not  given  in  evidence.  The  company  emnlovs 
two  kin^  of  agents,^one  called  a  surveyor,  to  which  class  DoLlas 
belonged.  These  agenta  were  not  intrusted  with  blank  nolicie- 
and  had  no  authority  to  fiU  out  poKde,  or  make  indo^menS 
thereon.  The  other  kind  are  styled  recording  agents,  who  are  in- 
tnwted  with  ilie  custody  of  policies,  and  have  authority  to  fill  out 
and  deliver  them,  as  well  as  to  make  indorsements  thereon. 

The  j^plication  signed  by  plaintiff  was  ^ated  January  llth  '  In 
It  nothing  is  said  about  the  effect  upon  the  policy  to  be  issued  tiere- 
uader  in  case  other  insurance  is  effected  upon  the  property  insured 
without  ibn  consent  of  the  company.  The  only  reference  to  other 
insurance  are  the  following  questions:  "What  other  insurance  oft 
property;  in  what  company,  and  rate?"  To  which  there  is  no  an> 
ewer.  "What  rate  has  been  paid?"  Answer.  "2."  "Has  risk 
been  declined  by  any  company?"  A.  "No."  Mr.  Douglas  was 
postmaster  at  Bancroft,  and  taking  this  appUcation  bom  m 
Kitch^  forwarded  it  to  the  company,  delivered  the  policy,  and  col- 
lected the  premium.  This  single  case  is  aU  the  insurance  business 
he  ever  did.  The  policy  contaiiis  the  foUowing  clause  •  "If  an  a^ 
phcation,  survey,  plaa,  or  description  of  the  property  herein  in^ 
«ired  IS  lefened  to  in  this  poHcy.  such  application,  survey,  plan  Z 
desmption  shaU  be  considered  a  part  of  this  poUcy,  and  a  wana^ty 
by  the  assured;  and  if  the  a«ured,  in  written  or  verbal  applied 
tion  makes  any  erroneous  representation,  or  omits  to  make  known 
any  fact  pertaining  to  the  risk;  or  if  there  shall  be  any  other  in^ 
ance.  whether  vdid  or  otherwise,  on  Ihe  property  insured,  or  any 
part  thereof  at  the  time  this  policy  is  issued,  or  at  any  time  during 
Its  continuance,  without  the  consent  of  this  company  written  hereon 
—    *    *    *    this  policy  ahaD  be  void." 
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When  Mr.  Kitchen  made  the  appHcation  to  Mr.  Douglas  for  the 
insurance,  he  informed  him  that  he  should  take  out  other  insurance 
upon  his  stock  with  Mr.  Simonson,  anoiher  insurance  agent  at  Ban- 
croft, who  was  then  absent,  as  soon  as  he  returned  home.  Mr. 
Douglas  says  he  told  Mr.  Kit<*hen  it  would  not  be  necessary  to 
mention  it  in  the  application,  but  when  he  got  his  poHcy  from  Mr. 
Simonson  he  would  have  to  get  permission  from  the  Hartford.  Af- 
ter he  received  the  Hartford  policy,  and  vrithin  two  or  three  days, 
he  took  in  the  poUcy  of  the  Sun  Insurance  Company,  represented  by 
Mr.  Simonson,  and  Mr.  Kitchen  testifies  that  he  at  once  informed 
Mr.  Douglas,  and  requested  him  to  notify  his  company  of  such  ad- 
ditianal  insurance. 

The  store  and  contents  burned  September  3,  1883,  and  were  to- 
tally lost.  October  8,  1883,  proofe  of  loss  were  made,  and  for- 
warded to  the  company's  agency  at  Chicago  on  October  16th,  and 
soon  after  he  received  the  following  reply  : — 

CflicAao,  October  19,  1883. 
"  Elijah  D.  Kitchen,  Esq,,  Bancroft,  Michigan. — ^Dear  Sib  :  We  are 
in  receipt  of  yours  of  the  sixteenth  inst.,  inclosing  proo&  of  loss  un- 
der policy  No.  38,034,  of  the  Hartford  Fire  Insurance  Company,  of 
Hartford,  Connecticut,  issued  at  its  general  agency  at  Chicago,  Il- 
linois, insuring  eight  hundred  dollars  on  building,  and  fifteen  hun- 
dred dollars  on  stock  of  merchandise  therein,  property  belonging  to 
you,  and  located  at  Bancroft,  Michigan.  Upon  examination  of  such 
proofs  of  loss,  we  learn  that  there  was  twenty-five  hundred  dollars 
other  insurance  upon  the  stock  insured  in  said  Hartford  policy, 
which,  by  its  terms,  is  void  by  reason  of  such  other  insurance,  with- 
out notice  to  this  company,  and  its  consent  written  thereon.  We 
refer  you  to  the  conditions  of  your  said  Hartford  policy,  and 
hereby  notify  you  that  this  company  denies  any  and  all  liability  un- 
der said  policy  number  38,034,  by  reason  of  the  other  insurance  as 
aforesaid,  without  notice  and  the  consent  of  this  company  written 
thereon.  Accompanying  said  proofs  are  duplicate  bills  of  purchase 
which  we  hold  subject  to  your  order,  in  case  you  desire  to  use  them 
elsewhere.  Yours  very  truly, 

"  W.  H.  Taylob,  2d  Assistant  G.  A." 

The  plaintiff  contends  that  his  case  comes  within,  and  is  ruled  by 
Westchester  F.  Ins.  Co.  vs.  Earle,  33  Mich.,  143.  On  the  other 
hand,  the  defendant  claims  that  the  case  is  ruled  by  the  principles 
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laid  down  in  New  York  Cent.  Tns.  Co.  vs.  Watson,  23  Midi.,  486. 
Both  of  those  cases  turned  upou  the  effect  to  be  given  to  the  clause 
in  the  policy  which  rendered  it  void  in  case  any  other  insurance 
bad  been  or  should  be  made  upon  the  property,  and  not  consented 
to  in  writing  by  the  company;  and  also,  whether,  under  the  circum- 
stances of  each  case,  there  had  been  a  waiver  of  the  condition  or  an 
estoppel  by  acts  in  pais  by  the  company.  In  the  Watson  case  ad- 
ditional insurance  had  been  taken  out,  and  the  company  had  nev^r 
consented  in  writing.  The  trial  judge  left  it  to  tbe  jury  to  deter- 
mine whether  or  not  there  had  been  any  waiver  of  this  condition  or 
of  the  forfeiture  under  il  This  court  held  that  there  was  nothing 
to  authorize  this  question  to  be  submitted  to  the  jury;  that  under 
the  decisions  of  Western  Ins.  Co.  vs.  Riker,  10  Mich.,  279,  and  Se- 
curity Ins.  Co.  vs.  Fay,  22  Mich.,  467,  the  policy  became  absolutely 
void  at  once  upon  the  obtaining  the  last  insurance  without  consent; 
that  nothing  could  revive  them  short  of  a  new  contract  on  valid 
consideration,  or  such  conduct  as,  by  misleading  the  insured  to  tbeir 
prejudice,  would  operate  as  an  estoppel  And,  speaking  of  the  case 
before  it,  the  chief  justice  who  delivered  the  opinion  said :  "  There 
is  no  item  of  testimony  tending,  in  the  remotest  degree,  to  show 
that  any  such  contract  was  made,  or  that  the  insured  did  anything 
by  the  encouragement  of  the  plaintiff  in  error,  or  their  lawful  agents, 
to  their  own  prejudice,  or  anything  which  they  would  not  have  done 
under  other  circumstances.  There  is  no  evidence  that  the  insurers 
knew  anything  about  it.  But  mere  knowledge  of  it,  without  some 
other  act  knowingly  done  to  the  prejudice  of  the  insured,  would  not 
amount  to  anything  more  than  knowledge  that  the  latter  had  seen 
fit  to  terminate  tbe  policies." 

^  This  case  was  followed  by  Allemania  F.  Ins.  Co.  vs.  Hurd,  37 
Mick,  11,  where  a  similar  clause  was  under  consideration,  and  there 
it  was  not  claimed  that  the  company  ever  consented  to  the  addi- 
tional insurance,  or  had  any  notice  thereof,  except  as  appeared  from 
a  letter,  written  by  the  agents  of  the  company  to  the  insured  in  re- 
ply to  one  received  by  them,  as  follows  : — 

"  Gemtlebien  :  Your  favor  of  the  thirtieth  inst  at  band,  and  noted. 
We  will,  of  course,  allow  other  concurrent  insurance  with  the  Alle- 
mania policy,  and  will  also  place  more  insurance  at  tlie  same  rate 
that  we  charged  you  before,  and  do  it  in  '  Al '  company  or  compa- 
nies. Our  Mr.  Bussey  is  at  present  in  the  western  part  of  the  State 
on  special  work.  Trusting  to  hear  from  you  at  your  earliest  conve- 
nience, we  remain,"  etc 
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It  was  held  that  this  letter  did  not  amount  to  a  consent  to  any 
specific  additional  insurance,  although  it  expressed  a  willingness  to 
permit  additional  insurance,  and  offered  to  place  it  upon  the  same 
property  at  the  rates  before  charged.  Mr.  Justice  Marston  said : 
'^  The  correspondence  between  the  parties  would  not  take  the  place 
qi  the  consent  required  by  the  terms  of  the  policy,  and  the  policy  of 
insurance  issued  by  the  plaintiff  in  error  became  absolutely  Toid  at 
once,  upon  the  obtaining  of  the  additional  insurance  without  con- 
sent" 

The  pohcy  in  the  case  of  Westchester  F.  Ins.  Co.  vs.  Earle^  33 
Mich.,  143,  contained  a  like  clause,  and  one  question  prominently 
discussed  in  that  case  was  whether  there  could  be  a  waiTer  by  parol, 
or  by  acts  and  conduct,  of  the  written  condition;  and  it  was  held 
tiiere  could  be.  The  charge  of  the  court  under  which  a  reooyery 
was  had,  and  which  was  sustained  in  this  court,  was  as  follows : 
'*  That  in  order  to  escax>e  the  condition  the  insured  must  show  that 
the  agent  had  done  some  act,  or  made  some  repi'eaentation  or  r^ 
mained  silent  when  he  ought  to  have  spoken,  and  thereby  misled  the 
insured,  and  induced  them  to  rely  on  the  policy,  to  their  injury,  and, 
by  causing  them  to  believe  the  policy  remained  in  force,  prevented 
them  seeking  other  insurance,  and  that  such  conduct  would  preclude 
the  company  from  setting  up  the  condition,  and  that  notice  to  the 
agent  was  notice  to  the  company.'*  The  testimony  in  the  case 
showed  that  the  first  application  for  further  insurance  was  to  the 
agent,  who  said  he  would  try  to  get  it  placed  in  some  other  com- 
pany, and  after  waiting  a  time  without  his  doing  so  they  placed  the 
risk  elsewhere.  In  a  conversation  the  agent  said  it  would  make  no 
difference  to  the  companj,  but  did  not  say  in  so  many  words  that  it 
need  not  be  consented  to  in  writing,  though  that  inference  was 
drawn  from  all  that  took  place.  Immediately  after  the  new  insur- 
ance was  obtained  they  informed  the  agent  of  the  amount,  by  a  letter 
left  in  his  office,  and  shortly  after  met  the  agent,  who  refeiTcd  to  the 
new  insurance,  and  asked  why  it  had  not  been  placed  with  him.  No 
objection  was  made,  and  no  suggestion  offered,  that  any  breach  of 
condition  had  been  created  or  would  be  relied  on.  Ui>on  this  testi* 
mony  this  court  held  that  the  jury  had  the  right  to  believe,  and  that 
the  insured  had  reason  to  rely  on  the  validity  of  their  insurance,  and 
that  nothing  had  been  done  to  invalidate  it;  and  Mr.  Justice  Gamp- 
bell  said  :  ''  If  Atwater,"  the  agent,  *'  himself  had  been  the  insurer,  it 
would  be  difficult  to  £ni  a  plainer  case  of  estoppel  It  would  have 
been  a  direct  fraud  to  repudiate  the  obligatiion  i^ter  such  conduct  as 
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could  not  have  &iled  to  induce  the  insured  to  rest  satisfied  with 
their  policies." 

It  is  now  proper  to  return  to  the  record  in  this  case.  The  judge 
certifies  that  the  bill  of  exceptions  contain,  substantiaUj,  the  testi* 
mony  given  on  the  trial  With  reference  to  obtaining  additional  in* 
surance  the  plaintiff  testified  tlmt  when  he  applied  to  Mr.  Douglas*, 
the  following  conversation  occurred  :  '*  I  told  him  that  I  wanted  to 
take  fifteen  hundred  dollars  in  his  company  on  the  stock,  and  eight 
hundred  dollars  on  the  building,  and  that  I  was  going  to  take  $2,- 
500  in  the  other  company  with  Mr.  Simonson  as  soon  as  he  returned 
home.  Mr.  Douglas  said  that  was  all  right  When  ho  wrote  the 
application  out,  I  says  to  him,  '  Now,  notify  your  company  that  I 
am  going  to  put  this  additional  insurance  on  when  you  send  in  this, 
application.'  He  says  to  me,  '  It  is  unnecessary;  ours  is  the  first 
policy,  and  we  don't  care  about  that.'  Then  I  told  him  to  send  it  in 
anyway,  and  tell  them  I  was  going  to  put  additional  insurance  on. 
lEe  says,  '  It  is  only  a  supposition  you  are  going  to  put  additional  in- 
surance on,  and  we  cannot  notify  the  company  on  a  supposition.' ' 
He  further  testified  as  follows  :  "  Mr.  Simonson  came  back  and  gave 
me  the  application,  and  when  this  second  policy  came  back  that  I 
got  from  Mr.  Simonson,  I  was  going  to  either  my  dinner  or  my  sup- 
per,— ^I  will  not  be  sure  which, — ^and  had  this  policy  with  me.  Mr. 
Simonson  brought  it  in,  and  I  took  it  I  called  for  my  mail'  when 
Mr.  Douglas  was  there.  I  says  to  him, '  If  you  have  not  informed 
your  company  that  I  have  put  this  additional  insurance  on  when  you 
sent  in  the  application,  do  it  now,  for  here  is  the  policy.'  I  had  the 
policy  in  my  hand  at  the  time,  that  I  got  from  Mr.  Simonson,  the. 
same  day  I  got  it.  I  never  had  any  other  talk  with  Mr.  Douglas  un- 
til after  the  fire.    He  made  no  answer." 

Mr.  Douglas'  attention  was  called  to  this  testimony,  and  gave  his 
version  of  the  matter  as  follows :  *'  That  Mr.  Kitchen  said  he  ex- 
pected to  take  some  additional  insurance  with  Mr.  Simonson,  but 
did  not  tell  him  the  company  or  the  amount;  that  he  replied  : 
*  When  you  get  your  insurance,  you  can  get  permission,' — or,  *  we 
will  have  to  get  permission  from  the  company '  (the  Hartford  com- 
pany) ;  that  Mr  Kitchen  said  nothing  about  that  additional  insur- 
ance that  he  recollected  of;  that  he  had  no  recollection  of  any  talk  of 
the  kind  testified  to  by  Mr.  Kitchen  as  having  occurred  in  the  post- 
office,  and  knew  of  no  such  talk;  that  he  was  postmaster  then,  and 
had  no  recollection  of  handing  Kitchen  a  letter  and  talking  with  him 
about  having  received  another  insurance  policy*    He  stated  on  cross- 
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examination  that  he  had  a  conversation  with  Mr.  Simonson  soon  after 
the  Sun  policy  was  issued,  in  which  he  told  Mr.  Simonson  that  Mr. 
Kitchen  said  he  expected  to  get  out  further  insurance,  or  take  out 
a  policy  with  him;  and  he  admitted  that  in  a  conversation  with  Mr. 
Simonson  and  Mr.  Mosely  he  stated  tQ  Mr.  Kitchen  at  the  time  that 
it  was  not  necessary  to  mention  the  fact  that  he  was  going  to  obtain 
additional  insurance  in  the  application." 

No  consent  was  indorsed  on  the  policy.  The  foregoing  is  all  the 
testimony  that  bears  on  the  question  of  waiver,  or  out  of  which  an 
estoppel  is  raised  to  prevent  defendant  from  insisting  upon  the 
breach  of  this  condition  of  the  policy.  Upon  this  testimony  there 
can  be  no  question  but  that  the  plaintiff  relied  upon  the  statements 
of  Douglas,  as  authorizing  him  to  obtain  additional  insurance,  and 
upon  having  done  all  that  was  required  of  him  when  he  informed 
Douglas  of  the  name  of  the  company,  and  the  fact  that  he  had  per- 
fected such  new  insurance;  and  that  he  reUed  upon  his  insurance  as 
effectual  for  his  protection  to  the  amount  insured.  If  Douglas  had 
been  the  insurer,  his  conduct  after  what  had  transpired  between 
him  and  plaintiff  would  have  estopped  him  from  relying  on  the 
breach  of  the  condition.  Nothing  can  be  plainer  than  this.  The 
controversy,  therefore,  as  in  the  Earle  case,  is  reduced  to  the  in- 
quiry, whether,  with  the  written  condition  of  the  poUcy  in  view,  Mr. 
Douglas  had  authority,  or  was  Kitchen  justified  in  assuming  he  had 
authority,  to  bind  the  company  by  such  conduct  as  would  have 
bound  himself. 

In  the  case  referred  to  it  was  said  that  the  powers  of  the  agent 
did  not  appear  to  be  restricted  in  any  way.  In  this  case  the  au- 
thority of  the  agent  was  restricted  in  the  manner  hereinbefore 
stated;  and  the  question  is  whether  the  company  is  bound  by  the 
acts  or  conduct  of  an  agent  who  has  power  to  solicit  insurance, 
make  examination  and  survey  of  premises,  take  applications  there- 
for and  forward  them  to  the  home  company  or  to  its  branch  agency, 
or  other  agency  where  policies  are  issued,  to  deliver  policies,  and 
collect  premiums  There  is  no  evidence  that  any  restriction  upon 
his  authority  as  agent  was  brought  to  the  knowledge  of  the  plaintiff, 
or  others  dealing  with  him.  He  did  not  not  profess  to  be  merely  a 
solicitor  for  insurance.  He  professed  to  act  as  agent  for  defendant, 
signed  his  name  to  the  approval  of  the  application  as  agent,  as- 
sumed to  direct  whether  mention  should  be  made  of  the  proposed 
additional  insurance,  and  gave  no  information  to  the  applicant  of  his 
restricted  powera    Under  these  circumstances,  if  he  had  no  au- 
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thoritv  to  waive  the  conditionB  of  the  policy,  which  he  did  by  telling 
plaintiff  to  first  take  his  additional  insurance,  and  then  get  penris- 
sion  (for,  as  was  held  in  New  York  Cent  Ins.  vs.  Watson,  the  pol- 
icy became  void  the  moment  the  new  insurance  waa  effected),  who  is 
to  suffer  the  loss  occasioned  by  such  want  of  authority,  the  insured 
who  relied  upon  the  representations  and  conduct  of  the  agent,  or  the 
company  whose  agent  he  was  ? 

The  point  was  discussed  in  Security  Ins.  Co.  v&  Fay,  22  Mich., 
467,  by  Mr.  Justice  Campbell  In  that  case  the  insured  relied  much 
upon  the  action  of  the  local  agent  after  the  new  insurance  was 
placed,  who,  as  representing  the  company  at  that  place,  and  being 
the  person  through  whom  the  insured  dealt  with  them,  might  be  au- 
thorized to  bind  them,  except  in  matters  where,  by  the  policy  itself 
or  b}'  other  notice,  his  authority  was  made  known  to  have  been  lim- 
ited. Mr.  Justice  Campbell  says :  **  Assuming  then,  as  we  must, 
that,  upon  the  case  as  it  appeared  on  the  trial,  there  was  no  valid 
consent  until  Betts  may  have  so  acted  as  to  confer  it,  the  question 
next  arises  whether  there  can  be  a  waiver  of  the  condition  requiring 
written  consent,  and  if  so,  whether  there  was  any  evidence  which 
would  authorize  the  case  to  go  to  the  jury  on  that  point  We  have 
held  heretofore  that  a  party  dealing  with  an  agent,  through  whom 
he  applies  for  and  obtains  a  policy,  has  a  right  to  presume  that  such 
material  facts  as  are  made  known  to  him  are  known  to  his  princi- 
pals. We  have  also  field  that  when,  with  a  knowledge  of  such 
facts,  the  insurers  accept  premiums  and  keep  them  and  issue  poli- 
cies, they  cannot  insist  upon  conditions  which  it  would  be  dishonest 
to  enforce  after  such  action."  Such  is  this  case.  Kitchen  had  a 
right  to  presume,  when  he  applied  for  a  policy  from  Douglas,  that 
the  fact  made  known  to  him,  with  reference  to  his  obtaining  addi- 
tional insurance,  was  known  to  his  principals,  and  the  instructions 
the  agent  then  gave  with  reference  thereto  were  the  instructions  of 
his  principals,  and  that  he  was  authorized,  by  the  assent  then  given, 
to  obtain  such  new  insurance  without  avoiding  his  poHcy.  The  con- 
duct of  the  agent  at  that  time,  and  also  when  afterwards  he  was  in 
formed  of  the  obtaining  of  the  policy  in  the  Sun  Company,  and  the 
action  had  in  reliance  upon  it,  would  render  it  a  fraud  for  the  de- 
fendant to  recede  from  what  the  plaintiff  was  induced  to  expect. 
The  defendant  must  therefore  be  held  bound  by  the  representations 
and  acts  of  its  agent  Douglas,  and  must  be  deemed  estopped  from 
now  insisting  upon  the  enforcement  of  this  clause  of  its  policy. 

The  other  questions  set  up  in  the  notice  of  defense  to  the  action, 
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relatiye  to  the  overvaluation,  were  questiona  of  fact  which  have  been 
found  by  the  jury  in  plaintiff's  favor.  There  was  no  error  in  the 
rulings  of  tbe  court  in  the  admission  or  rejection  of  testimony. 
Several  errors  are  assigned  upon  the  language  of  the  charge  as 
given,  but  as  it  was  in  subsi^mtial  accord  with  the  views  herein  ez« 
pressed,  we  perceive  no  error;  and  the  judgn^^nt  is  affirmed* 

The  other  jnsticee  couounred. 


Digitized  by  VjOOQIC 


1885.]       Barrj  vs.  United  StoUa  Mut.  Accident  Ais'n.       603 


UNITED  STATES  CIRCUIT   COURT  OP  WISCONSIN. 


BARRY 

w. 
tTNTTED  STATES  MUT.  ACCIDENT  ASS'N.* 

In  an  action  on  an  accident  insurance  policy  the  qiiestiou  whether  deeeaceci 
was  injured  by  jnnipinf;  from  a  platform  as  alleged,  is  a  question  of  fact  for 
the  jnry  to  determine  from  all  the  circumstauccs  of  the  case  as  shown  by 
the  evidence. 

The  term  ''accidental,'*  as  used  in  an  accidental  policy,  is  used  in  its  ordinary 
sense,  and  means  '' happening  by  chance,  unexpectedly,  or  not  as  ez- 
I>ected." 

An  injury  that  is  internal  may  afford  external  indications  or  evidences,  which 
are  visible  signs  of  the  injury  within  the  meaning  of  such  term  as  used  iu 
an  accident  policy. 

In  an  action  on  an  accident  policy  where  it  is  shown  that  the  deceased  sus- 
tained an  accidental  injury  to  an  internal  organ,  and  that  necessarily  pro- 
duced inflammation,  and  that  produced  a  disordered  condition  of  the 
injured  part,  whereby  organs  of  the  body  could  not  perform  their  natural 
and  usual  functions^  and  m  consequence  the  injured  person  died,  the  origi- 
nal injury  will  be  considered  as  the  proximate  and  sole  cause  of  death ;  but 
if  an  independent  disease  or  disorder,  not  necessarily  produced  by  the  in- 
jury, supervened  upon  the  injury,  or  if  the  allejrcd  injury  riierely  brought 
into  activity  a  then  existing  but  dormant  disorder  or  disease,  and  death 
resulted  wholly  or  in  part  from  such  disease,  the  injury  cannot  be  consid- 
ered the  sole  and  proximate  cause  of  death. 

C.  M.  Bice,  for  PJainHf. 

Finches,.  LYin>E  k  Milleb,  for  Defendant. 

Chaige  of  Dybb,  J. 

On  the  tiventy4hird  day  of  June,  1882,  the  defendant  asaocia^ 

tion  issued  to  John  S.  Barrj,  then  residing  at  Vulcan,  MichigaUp 

but  since  deceased,  what  may  be  termed  a  contract  of  insurance,  by 

which  it  agreed  to  pay  his  wife,  Theresa  A.  Barry,  a  sum  nat 

*  DecUlou  rendered,  lUrcli.  1886.    From  Federal  Bepwrter. 
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exceeding  $5,000,  within  sixty  days  after  sufficient  proof  that,  at  any 
timo  Within  the  continuance  of  membership  of  Dr.  Barry  in  the 
association,  he  had  sustained  bodily  injuries,  effected  through 
external,  violent,  and  accidental  means,  and  that  such  bodily  inju- 
ries alone  had  occauoned  death  within  ninety  days  from  the  hap- 
pening thereof.  This  is  a  suit  brought  by  the  beneficiary  named  in 
the  poHcy  to  recover  the  amount  of  the  insurance. 

It  is  alleged  that  the  deceased  sustained  an  injury,  within  the 
meaning  of  the  pohcy,  on  th^  twentieth  day  of  June,  1^83,  and  it  is 
proven  that  he  died  on  the  twenty  ninth  day  of  that  month.  There 
is  no  question,  therefore,  that  if  he  was  injured  as  claimed,  he  died 
within  the  time  after  the  alleged  injury  named  in  the  poHcy;  nor  is 
there  any  question  that  the  poHcy  was  in  force  at  the  time  of  his 
death.  By  the  terms  of  the  policy  it  was  provided,  as  already  stated, 
that  to  entitle  the  beneficiary  to  the  sum  of  $5,000,  the  death  should 
be  occasioned  by  the  bodily  injuries  alone,  effected  throngh  exter- 
nal, violent,  and  accidental  mean&  Also  that  the  benefits  of  the 
insurance  should  not  extend  to  an  injury  of  which  there  was  no 
external  and  visible  sign;  nor  to  any  injury  happening,  directly  or 
indirectly,  in  consequence  of  disease;  nor  to  any  death  or  disabiHty 
caused  whoUy  or  in  part  by  bodily  infirmities,  or  disease  existing 
prior  or  subsequent  to  the  date  of  the  policy;  nor  to  any  case  except 
where  the  injury  was  the  proximate  or  sole  cause  of  the  disability  or 
death.    The  issue  between  the  parties  may  be  briefly  stated: — 

It  is  claimed  by  the  plaintiff  that,  on  the  occasion  mentioned  by 
Dr.  Hirschman,  when  the  deceased  was  at  Iron  Mountain,  he  sus- 
tained an  injury  by  jumping  from  a  platform  to  the  ground;  that 
this  injury  was  effected  by  such  means  as  are  mentioned  in  the 
pohcy;  that*the  deceased  at  the  time  of  the  alleged  accident  was  in 
sound  physical  condition  and  in  robust  health;  and  that  the  alleged 
injury  was  the  proximate  and  sole  cause  of  death.  The  defendant 
denies  that  the  deceased  sustained  any  injury  that  was  effected 
through  accidental  means,  and  also  contends  that  if  any  injury  was 
sustained,  it  was  one  of  which  there  was  no  external  or  visible  sign, 
within  the  meaning  of  the  policy;  and  that  the  supposed  injury  was 
not  the  cause  of  the  death  of  the  deceased,  but  that  he  died  from 
natural  caiises.  The  case  therefore  resolves  itself  into  three  points 
of  inquiry:  First.  Did  Dr.  Barry  sustain  internal  injury  by  his 
jump  from  the  platform  on  the  occasion  testified  to  by  Dr.  Hirsch  ~ 
man  ?  Second.  If  he  did  sustain  injury  as  alleged,  was  it  effected 
through  external,  violent,  and  accidental  means,  within  the  sense 
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and  meaning  of  the  policy,  and  was  it  an  injuxj  of  which  there  was 
an  external  and  visible  sign  ?  Third.  If  he  was  injured  as  claimed, 
was  that  injury  the  proximate  cause  of  his  death  ?  To  entitle  the 
plaintiff  to  a  verdict,  each  and  all  of  these  questions  must  be 
answered  by  you  in  the  affirmative;  and  if,  under  the  testimony, 
either  one  of  them  must  be  negatively  answered,  then  your  verdict 
must  be  for  the  defendant. 

The  first  question, — viz.,  was  the  deceased.  Dr.  Barry,  injured  by 
jumping  from  the  platform, — ^is  so  entirely  a  question  of  fact  to  be 
determined  upon  the  testimony,  that  the  court  must  submit  it  with- 
out discussion  to  your  determination.  In  passing  upon  the  ques- 
tion, you  will  consider  all  the  circumstances  of  the  occurrence  as 
laid  before  you  in  the  testimony,  the  apparent  previous  physical 
condition  of  Dr.  Barry,  the  subsequent  occurrences  and  circum- 
stances tending  to  show  the  change  m  his  condition,  the  relation 
in  time  which  the  first  developments  of  any  trouble  bore  to  the 
time  when  he  jumped  from  the  platfoim,  the  nature  of  his  last 
sickness,  and  the  symptoms  disclosed  in  its  progress  and  termina- 
tion. Further,  you  will  inquire  what  evidence,  if  any,  did  the  post- 
mortem examination,  and  any  and  all  subsequent  examinations  of 
the  parts  alleged  to  have  been  the  seat  of  the  supposed  injury, 
furnish  of  an  actual  physical  injury;  what  connection,  if  any,  does 
there  or  does  there  not  appear  to  be  between  the  act  of  jump- 
ing from  the  platform  and  the  subsequent  events  and  circumstances 
which  culminated  in  death,  including  the  result,  as  ycu  shall  find 
it  to  be,  of  p3st-mortem  invesfcigitions.  The  quastion  is  before 
you,  in  the  light  of  all  proven  facts,  for  determination.  The  court 
cannot  indicate  any  opmion  upon  it  without  invading  your  exclu- 
sive province,  and  by  your  ascertainment  of  the  facts  the  parties 
must  be  bound.  There  is  presented  in  the  case  a  train  of  circum- 
stances. Do  they,  or  not,  so  to  speak,  form  a  chain  connecting  the 
ultimate  result  with  such  a  previous  cause  as  ia  alleged  ?  Was  the 
act  of  jumping  from  the  platform  adequate  or  inadequate  to  pro- 
duce an  internal  injury?  Thus  may  you  properly  pursue  the 
inquiry,  guided  by  and  keeping  within  the  limits  of  the  testimony. 

If  you  find  that  injury  was  sustained,  then  the  next  question  is, 
was  it  effected  through  external,  violent,  and  accidental  means? 
This  is  a  pivotal  point  in  the  case,  and  therefore  vitally  important 
The  means  must  have  been  external,  violent,  and  accidental  Did 
an  accident  occur  in  the  means  through  which  the  alleged  bodily 
injury  was  effected  ?    It  does  not  help  you  to  a  proper  conclusion 
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to  say  merely  that  the  injury  itself,  if  there  was  one,  was  an  acdd^nt 
or  accidenta]*  That  was  the  result,  and  not  the  means,  tibrough 
which  it  was  effected  The  jumping  off  the  platform  was  the  meaas 
by  which  the  injury,  if  any  was  sustained,  was  caused.  Was  there 
anything  accidental,  unforeseen,  involuntary,  uaexpected,  iM.  the  act 
of  jumping,  from  the  time  the  deceased  left  the  platform  until  he 
alighted  on  the  ground?  The  term  accidental  is  here  used  in  its 
ordinary,  popular  sense,  and  in  that  sense  it  means  "happening  by 
chance,  unexpectedly;  taking  place  not  according  to  the  usnsl  course 
of  things,'*  or  not  as  expected.  Ia  other  words,  if  a  result  is  such  as 
follows  l^om  ordinary  means,  voluntarily  employed,  in  a  lEtot  unusual 
or  unexpected  way,  then,  I  suppose,  it  cannot  be  called  a  resnlt 
effected  by  accidental  means.  But  if  in  the  act  which  precedes  the 
tgury,  something  uaforeseen,  unexpected,  unusual  occurs  which  pro- 
duces the  iigury,  then  the  injury  has  recnillted  from  the  accident^  or 
through  accidental  means.  We  understand  from  the  testimony, 
without  question,  that  the  deceased  jumped  from  the  platform  with 
his  eyes  open,  for  his  own  convenience,  in  the  free  exercise  of  his 
choice,  and  not  from  any  perilous  necessity^  He  encountered  no 
obstacle  in  jumping,  and  he  alighted  on  the  ground  in  an  erect 
posture.  So  far  we  proceed  without  difficulty.  But  you  must  go 
further  and  inquire, — and  here  is  the  precise  point  on  which  the 
question  turns,— was  there  or  not  any  unexpected  or  unforeseen  or 
inyoluntary  movement  of  the  body  from  the  time  Dr.  Barry  left  the 
platform  until  he  reached  the  ground,  or  in  the  act  of  alighting? 
Did  he  or  not  alight  on  the  ground  just  as  he  intended  to  do  ?  Did 
he  accomplish  just  what  he  intended  to,  in  the  way  he  intended  to  ? 
Did  he  or  not  unexpectedly  lose  or  relax  his  self-control  in  hi«  down* 
ward  movement?  Did  his  feet  strike  the  ground  as  he  intended  or 
expected,  or  did  they  not?  Did  he  or  not  miscalculate  the  distance, 
and  was  there  or  not  any  involuntary  wrenching  or  turning  of  the 
body  in  the  downward  movement,  or  in  the  act  of  alighting  on  the 
ground?  These  are  points  direc%  pertinent  to  the  inquiry  in 
hand;  and  I  instruct  you  that  if  Dr.  Barry  jumped  from  the  plat^ 
form  and  alighted  on  the  ground  in  the  way  he  intended  to  do,  and 
nothing  unforeseen,  unexpected,  or  involuntary  occurred,  changing 
or  affecting  the  downward  movement  of  his  body,  as  he  expected  or 
would  naturally  expect  such  a  movement  to  be  made,  or  causing 
him  to  strike  the  ground  in  any  different  way  or  position  from  that 
which  he  anticipated,  or  would  naturally  anticipate,  then  any  result* 
ing  injury  was  not  effected  through  any  accidental  means.    But  it, 
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in  jtimpiiig  or  alighting  on  the  ground,  there  occurred,  from  any 
cause,  any  unforeseen  or  involuntary  morement,  tum^  strain,  or 
wrenching  of  the  body,  which  brought  about  the  alleged  injury;  or 
if  there  occurred  any  unforeseen  cb*cum  stance  which  interfered  with 
or  changed  such  a  downward  movement  as  he  expected  to  make,  or 
r  s  it  would  be  natural  to  expect  under  such  circumstances,  and  ae 
caused  him  to  alight  on  the  ground  ia  a  different  position  or  way 
from  that  which  he  intended  or  expected,  and  injury  thereby  re- 
sulted,— then  the  injury  would  be  attributable  to  accidental  means* 
Of  course,  it  is  to  be  presumed  that  he  expected  to  reach  the  ground 
safely  and  without  injury.  Now,  to  simplify  the  question  and  apply 
to  its  consideration  a  common-sense  rule,  did  aoytfaing,  by  chance, 
or  not  as  expected,  happen  in  the  act  of  jumping  or  striking  the 
ground,  which  caused  aU  accident?  This,  I  think,  is  tb^  test  by 
which  you  should  be  governed  in  determining  whether  the  alleged 
injury,  if  any  was  sustained,  was  or  was  not  effected  through  acci- 
dental means.  You  have  the  testimony  in  relation  to  the  occur- 
rence which  it  is  daimed  by  the  plaintiff  produced  iU  Dr.  Barry  a 
mortal  injury,  and  taking  it  all  into  consideration,  and  applying  to 
the  facts  the  instructions  of  the  court,  you  will  determine  whether, 
if  any  injury  was  sustained,  it  was  effected  through  external,  violent, 
and  accidental  means. 

The  defendant  claims  that  if  Dr.  Barry  did  sustain  injury,  it  wa9 
one  of  which  there  was  no  external  and  visible  sign  and  therefore 
that  the  plaintiff  is  not  entitled  to  recover.  In  the  discussion  of  this 
question,  counsel  were  understood  to  contend  that  no  recovery 
could  be  had  under  a  policy  in  the  form  and  terms  of  this  one,  if 
the  injury  was  wholly  internal.  In  that  view,  the  court  cannot 
concur.  It  is  true,  there  must  be  an  external  and  visible  sign  of  the 
injury,  but  it  does  not  necessarily  follow  from  that,  that  the  injury 
must  be  external.  That  is  not  the  meaning  or  construction  of  this 
policy.  Such  an  interpretation  of  the  contract  as  is  contended  for  in 
that  particular,  would,  in  the  opinion  of  the  court,  sacrifice  substance 
to  shadow  and  convert  the  contract  itself  into  a  snare,  an  instrument 
for  the  destruction  of  valuable  rights.  Visible  signs  of  injury,  within 
the  meaning  of  this  policy,  are  not  to  be  confined  to  broken  limbs  or 
bruises  on  the  surface  cd  the  body.  There  may  be  other  external 
indications  or  evidences  which  are  visible  signs  of  internal  injury. 
Complaint  of  pain  is  not  a  visible  sign,  because  pain  you  cannot  see; 
complaint  of  internal  soreness  is  not  such  a  sign,  for  that  yon  cannot 
see;  but  if  the  internal  injury  produces,  for  example,  a  pale  and 
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sickly  look  in  the  face,  if  it  causes  Yomitiug  and  retching,  or  bloodj  ^ 
or  unnatural  discharges  from  the  bowels;  if,  in  short,  it  sends  forth, 
to  the  observation  of  the  eye,  in  the  struggle  of  nature,  any  signs  of 
the  injury, — then  those  are  external  and  visible  signs,  provided  they 
are  the  direct  results  of  the  injury.  And  with  this  understanding  of 
the  meaning  of  the  policy,  and  upon  the  evidence,  you  will  say 
whether,  if  Dr.  Barry  was  injured  as  claimed,  there  were  or  were  not 
external  and  visible  signs  of  the  injury ;  and  the  determination  of 
this  point  vnll  involve  the  consideration  of  the  question,  whether 
what  are  claimed  here  to  have  been  external  and  visible  signs  were, 
in  fact,  produced  by — were  the  result  of — the  injury,  if  any  was 
sustained. 

The  next  question  is,  if  Dr.  Barry  was  injured  as  claimed,  was  the 
injury  the  sole  or  proximate  cause  of  his  death  ?  Interpreting  and 
enforcing  the  poHcy  according  to  its  letter  and  spirit,  it  must  be  held 
that  if  any  other  cause  than  the  alleged  injury  produced  death  there 
can  be  no  recovery.  In  short,  to  entitle  the  plaintiff  to  recover,  you 
must  be  satisfied  that  the  alleged  injury  was  the  proximate  cause  of 
death.  Whether  a  cause  is  proximate  or  remote  does  not  depend 
alone  upon  the  closeness  in  the  order  of  time  in  which  certain  things 
occur.  An  efiGlcient,  adequate  cause  being  found,  must  be  deemed 
the  true  cause,  unless  some  other  cause,  not  incidental  to  it,  but  inde- 
pendent of  it,  is  shown  to  have  intervened  between  it  and  the  result. 
If,  for  example,  the  deceased  sustained  injury  to  an  internal  organ, 
and  that  necessarily  produced  inflammation,  and  that  produced  a 
disordered  condition  of  the  injured  part,  whereby  other  oi'gans  of 
the  body  could  not  perform  their  natural  and  usual  functions,  and 
in  consequence  the  injured  person  died,  the  death  could  be  properly  < 
attributed  to  the  original  injury.  In  other  words,  if  these  results 
followed  the  injury  as  its  necessary  consequence,  and  would  not 
have  taken  place  had  it  not  been  for  the  injury,  then  I  think  the 
injury  could  be  said  to  be  the  proximate  or  sole  cause  of  death;  but 
if  an  independent  disease  or  disorder  supervened  upon  the  injury,  if 
there  was  an  injury, — I  mean  a  disease  or  derangement  of  parts  not 
necessarily  produced  by  the  injury, — or  if  the  alleged  injury  merely 
brought  into  activity  a  then  existing  but  dormant  disorder  or  dis- 
ease, and  the  death  of  the  deceased  resulted  wholly  or  in  part  from 
such  disease,  then  it  could  not  be  said  that  the  injury  was  the  sole  or 
promimate  cause  of  death. 

It  is  claimed  by  the  plaintiff  that  the  supposed  jar  or  shock  said  to 
have  been  produced  by  jumping  from  the  platform,  caused  some  dis- 
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placement  in  the  duodenum;  that  it  became  occluded;  that  there 
was  constriction  and  occlusion  of  that  intestine,  "which  was  accom- 
panied with  consequent  inflammation.  In  short,  that  the  deceasad 
had  duodenitis  as  the  direct  result  of  the  alleged  original  injury,  and 
in  consequence,  died.  This  contention  is  urged  upon  all  the  circum- 
stances of  the  case,  and  upon  the  testimony  offered  by  the  plaint  iff 
tending  to  show  the  symptoms  which  accompanied  the  last  sickness, 
the  diagnosis  of  the  case  made  by  attending  physicians,  and  the 
alleged  developments  of  the  autopsy.  It  is  contended  in  behalf  of 
the  defendant  that  there  was  no  constriction,  occlusion,  or  inflam- 
mation of  the  duodenum,  that  the  deceased  did  not  have  duodenitis, 
and  that  no  physical  injury  is  shown  to  haye  resulted  from  jumping 
from  the  platform.  This  claim  is  based  upon  the  contention  that  the 
various  symptoms  manifested  in  the  last  sickness  of  the  deceased 
were  consistent  with  natural  causes, — ^with  some  undiscovered 
organic  trouble,  not  occasioned  by  violence  or  sudden  injury;  that 
the  conclusions  of  the  physicians  who  made  the  post-mortem  exami- 
nation were  erroneous;  and  that  the  microscopic  examination  of  the 
parts  in  New  York  demonstrated  such  alleged  error.  Concemirg 
the  microscopic  test  made  in  New  York  by  Dr.  Carpenter,  tiie 
plaintiff  contends  that  it  is  not  reliable  and  should  not  be  accepted 
for  reasons  urged  in  argument,  and  which  I  need  not  repeat. 

Now,  between  these  conflicting  claims,  weighing  and  giving  due 
consideration  to  all  the  testimony,  you  must  judge.  If  the  deceased 
died  of  s<»me  disease  or  disorder  not  necessarily  resulting  from  the 
original  injury,  if  there  was  an  injury,  then  the  defendant  is  not 
liable  under  this  policy;  but  if  the  deceased  received  an  internal 
injury  which,  in  direct  course  produced  duodenitis,  and  thereby 
caused  his  death,  then  the  injury  was  the  proximate  cause  of  death. 

Since  the  plaintiff  has  alleged  in  his  complaint  and  claims  that  the 
deceased  received  an  injury  in  the  duodenum,  I  am  asked  by  the 
defendant's  counsel  to  instruct  you  that  if  the  deceased  did  not  die 
of  duodenitis,  or  if  you  should  find  that  the  alleged  jump  did  not 
produce  or  result  m  a  stricture  of  the  duodenum,  then  your  verdict 
should  be  for  the  defendant  This  instruction  I  must  decline  to 
give,  for  my  opinion  is  that  if  the  deceased  sustained  internal  injury 
in  any  part  of  his  body,  of  which  there  was  an  external  and  visible 
sign,  and  if  that  injury  was  effected  through  the  means  named  in  the 
policy,  and  if  such  injury  was  the  sole  or  proximate  cause  of  death, 
then  the  plaintiff  is  entitled  to  recover. 

As  I  once  had  occasion  to  observe  in  a  case  somewhat  similar  in 
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general  character  to  this,  jon  ought  not  to  adopt  theories  without 
proof,  nor  to  substitute  bare  possibilities  for  positire  eTidence  of 
facts  testified  to  by  credible  witnesses.  Mere  possibilities^  collect- 
ures,  or  theories  should  not  be  allowed  to  take  the  place  of  eyidence. 
Where  the  weight  of  credible  testimony  proTes  the  existence  of  a 
fact,  it  should  be  accepted  as  a  fact  in  the  case.  Where,  if  at  all, 
proof  is  wanting,  and  the  deficiency  remains  throughout  the  case, 
the  allegation  of  fact  should  be  deemed  not  established. 

Now,  to  briefly  sum  up  the  case:  If  you  find  from  the  eridence 
that  the  deceased,  on  the  twentieth  day  of  June,  1883,  sustained  a 
bodily  injury',  and  that  such  injury  was  effected  through  external, 
violent,  and  accidental  means,  and  was  one  of  which  there  was  an 
external  and  visible  sign,  and  that  the  injuiy  was  the  proximate  or 
sole  cause  of  death,  then  the  plaintiff  should  have  a  rerdict  in  her 
faTor.  If,  on  the  contraiy,  you  find  either  that  the  injury  was  not 
sustained,  or  that^  if  it  was  sustained,  it  was  not  effected  through 
external,  violent.,  and  accidental  means,  or  was  an  injury  of  which 
thiere  was  no  external  or  visible  sign,  or  that  it  was  not  the  proxi- 
mate or  sole  cause  of  death,  then  your  verdict  should  be  for  the 
defendant. 

NotxL — The  cases  cited  by  counsel,  and  considered  by  the  court  on  the  trial 
of  this  case,  were  Whitehonse  vs.  Travelen  Ins.  Co.,  7  Ins.  Law  J  ,  23 ; 
Southard  vs.  Railway  Pass.  Assnr.  Co.,  34  Conn.,  574 ;  N.  A.  Life  A.  Ace.  Ins. 
Co.  vs.  Burroughs,  69  Pa.  St,  43 ;  and  McCarthy  vs.  Travelers  Ins.  Co.,  8  Ina 
Law  J.,20a 
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SUPREME  COURT  OF  IOWA. 


Appeal  from  Black  Hawk  Circuit  CourL 


STATE  EX  BEL.  Graham 
vs. 

MILLER  AND  ANOTHER.^ 

The  Ancient  Order  of  United  Workmen  is  to  be  regarded  as  a  life  iusuranoe 
organisation,  and  as  the  supreme  longe  organized  in  Kentucky  has  not  the 
guaranteed  capital  required  by  code  Iowa,  §  1160,  it  could  not  do  busi- 
ness in  Iowa,  and  the  grand  lodse  of 'that  State  was  not  bound  to  obey  its 
mandates  in  relation  to  the  relief  law ;  and  tiie  provisional  grand  lodge, 
formed  after  the  suspension  of  the  grand  lodge  for  a  refusal  so  to  do,  is  not 
to  be  considered  as  tne  grand  lodge  of  Iowa,  and  as  such  entitled  to  all  the 
rights,  privileges,  and  mnchises  of  the  order. 

The  petitioii  states  that ''  the  grand  lodge  of  the  Ancient  Order  of 
United  Workmen  of  Iowa  "  is  a  corporation  duly  organized  tinder 
chapter  2,  tii  9,  of  the  Code  of  Iowa,  relating  to  corporations  other 
than  those  for  pecuniary  profit;  that  its  articles  of  incorporation 
were  dtdy  filed  and  recorded  in  the  recorder's  office  of  Scott  County, 
in  said  State,  in  June,  1874.  The  object  of  this  action  is  to  deter- 
mine who  are  the  officers  of  the  grand  lodge,  and  who  is  entitled  to 
its  rights,  privileges,  and  franchises,— the  relators  and  those  they 
represent,  or  the  defendants  and  the  persons  they  represent  The 
petition,  at  great  length,  states  the  &cts  on  which  the  relators  rely. 
Certain  allegations  of  the  petition  were  admitted  and  others  denied 
by  the  defendants.    The  material  &cts  are  sufficiently  referred  to  in 

•  Beolflion  flted,  AprU  22,  1885.    FtQm  N»  W.  BeporUr. 
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fche  opinion.  There  was  a  trial  by  jury,  and  the  plaintiffs  introduced 
their  evidence,  at  the  conclusion  of  which  "  the  plaintiffs  moved  the 
e  )urt  on  the  undisputed  facts  to  instruct  the  jury  to  return  a  verdict 
for  the  defendanta*'  This  motion  was  overruled,  and  the  defend- 
ants introduced  their  evidence.  The  court,  on  motion,  directed  the 
jury  to  return  a  verdict  for  the  plaintiffs,  which  being  done,  judg- . 
ment  was  rendered  that  the  relators  and  their  associates  "  be,  and 
they  are  hereby,  adjudged  and  declared  to  be  and  to  constitute  the 
said  corporation,  and  to  be  entitled  to  exercise  its  corporate  rights, 
powers,  franchises,  and  officer '^    The  defendants  appeaL 

NicHous  &  BuBNHAM,  BL  B.  FouKE,  H.  Bois,  and  J.  J.  Foi«LEBix)N, 
for  AppellantF, 

Putnam  &  Booebs  Davison  &,  Lane,  and  H.  C.  Heuenwat,  for 
AppeMeea. 

Seevebs,  J. 

This  cause  has  been  elaborately  argued  in  print  and  orally  at  bar. 
Every  conceivable  phase  of  the  case  has  been  fully  discussed  by  the 
able  counsel  representing  the  respective  parties  The  arguments  of 
counsel  and  the  voluminous  record  have  been  examined  and  fully 
CDUsidered,  and  therefrom  we  reach  the  conclusion  that  the  material 
question  to  be  determined  is  whether  the  "Ancient  Order  of  United 
Workmen  "  is  or  should  be  classed  as  a  fraternal  organization,  as  the 
plaintiffs  contend  it  is,  or  whether  it  is  a  mutual  life  insurance  com- 
pany, as  the  defendants  contend.  Tliis^  as  we  understand,  briefly 
stated,  is  the  material  contention  of  the  partiea  We  do  not  under- 
stand there  is  serious  dispute  as  to  the  law  which  must  govern  the 
decision  to  be  made  when  the  character  of  the  organization  is  deter- 
mined. It  is  therefore  essential  that  a  full  statement  should  be 
made  of  the  organizajticn  and  objects  of  the  order.  We  find  from 
the  record  that  during  1873,  or  prior  thereto,  there  were  in  the 
States  of  Pennsylvania,  Ohio,  and  Kentucky  organized  grand  and 
subordinate  lodges  of  the  order.  Bepresentatives  chosen  for  that 
purpose  from  the  said  grand  lodges,  organized  in  that  year  a 
supreme  lodge  by  adopting  what  was  designated  as  the  constitution 
of  the  supreme  lodge  of  the  Ancient  Order  of  United  Workmen. 
The  objects  of  such  organization  are  declared  in  a  preamble  or 
preface  to  the  constitution  to  be  as  follows:  ''Pretermitting  all 
reference  to  nationahty,  political  opinions,  or  denominational  dis- 
tinctions or  preferences,  but  believing  in  the  existence  of  a  God,  the 
creator  and  preserver  of  the  universe,  and  recognizing  as  a  fonda- 
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mental  principle  that  usefalness  to  ourselves  and  others  is  a  duty 
which  should  be  the  constant  aim  and  care  of  all,  the  following 
are  submitted  as  the  aims  and  purposes  of  the  Ancient  Order  of 
United  Workmen:  (I)  To  embrace  and  give  equal  protection  to  all 
classes  and  kinds  of  labor,  mental  and  physical;  to  strive  earnestly 
.  to  improve  the  moral,  intellectual,  and  social  condition  of  its  mem- 
bers; to  endeavor  by  wholesome  precepts,  fraternal  admoniticns, 
and  substantial  aid,  to  inspire  a  due  appreciation  of  the  stem  reali- 
ties and  responsibilities  of  lif^^.  (2)  To  create  a  fund  for  the  benefit 
of  its  members  during  sickness  or  other  disability,  and  in  case  of 
death  to  pay  a  stipulated  sum  to  such  person  or  persons  as  may  be 
designated  by  each  member,  thus  enabhng  him  to  guaranty  his 
family  against  want.  (3)  The  adoption  of  such  secret  work  and 
means  of  recognition  as  will  insure  the  protection  of  its  members 
wherever  the  order  may  exist  (4)  To  hold  lectures,  read  essays, 
discuss  new  inventions  and  improvements,  encourage  research  in  art, 
science,  and  literature,  and,  when  practicable,  maintain  a  library  for 
the  improvement  of  the  member& 

The  constitution  is  lengthy,  and  contains  specific  provisions  for  the 
government  of  the  order  of  which  the  supreme  lodge,  as  its  name 
indicates,  is  the  supreme  authority  and  head  of  the  order,  to  whom 
appeals  might  be  taken,  and  whose  decision  in  relation  ti>  any  matter 
legitimately  before  it  is  final  and  conclusive.  The  material  provi* 
sions  of  this  constitution  will  be  sufficiently  referred  to  hereafter.  In 
general  it  may  be  now  said  that  under  its  provisions  subordinate 
lodges  might  be  formed  in  any  State  where  no  grand  lodge  was  in 
existence,  and  that  such  subordinate  lodges  were  under  the  exclusive 
jurisdiction  of  the  supreme  lodge,  and  that  when  the  membership  of 
such  subordinate  lodges  reached  a  specified  number  then  a  grand 
lodge  might  be  formed  which  had  jurisdiction  over  the  subordinate 
lodges  in  such  State,  but  the  supreme  lodge  had  jurisdiction  of  and 
the  power  to  control  the  grand  lodge  in  accordance  with  the  consti- 
tution of  the  supreme  lodge  and  rules  of  the  order.  The  first 
meeting  of  the  chosen  representatives  for  the  organization  of  the 
supreme  lodge  was  held  in  February,  1873,  and  when  organized,  it 
or  its  officers  became  a  corporation  under  a  statute  of  E^ntucky, 
which  authorized  the  incorporation  of  the  "  grand  lodge  of  the  A.  O. 
U.  W.  of  Kentucky,  and  the  supreme  lodge.''  Said  statute,  among 
other  things,  provided  that  "  a  supreme  lodge  may  be  established  by 
this  grand  ludge  in  conjunction  with  other  grand  lodges,  and  when 
so  established  the  officers  thereof  and  their  saccessors  in  perpetuity 


Digitized  by  VjOOQ IC 


614  Report  (f  Decisions.  [-^wgr., 

shall  become  a  body  politic  and  corporate  under  the  name  and  fltjle 
of  the  '  Supreme  Lodge  of  the  Ancient  Order  of  United  Workmen 
of  the  United  States;'  and  on  accepting  this  charter  shall  be  entitled 
to  all  the  rights,  privileges,  and  immunities  therein  contained,  with 
the  power  to  establish  other  grand  lodges  within  the  United  States, 
with  like  powers,  priTileges,  and  immunities,  but  subordinate  to 
said  supreme  lodge.''  After  the  organization  of  the  supreme  lodge, 
subordinate  lodges  under  its  jurisdiction  were  organized  in  the  State 
of  Iowa,  and  thereafter  the  grand  lodge  was  formed,  the  amended 
constitution  of  which  provides  that  it  ''shall  have  foU  power  and 
privilege  of  a  grand  lodge  acting  in  accordance  with  the  privileges 
granted  it  by  the  supreme  lodge  "  of  this  jurisdiction. 

The  articles  of  incorporation  of  said  grand  lodge  provide  that  its 
powers  are  subject  to  "  such  laws,  rules,  and  regulations  as  are  now 
and  shall  hereafter  be  prescribed  by  the  supreme  lodge  of  the  A.  O. 
U.  W.  of  the  United  States." 

In  so  far  as  they  have  any  bearing  in  this  case,  the  provisions  of 
the  constitution  of  the  supreme  lodge  and  the  grand  lodge  are  the 
same,  and  the  preamble  to  the  former  declares  that  one  of  the 
objects  of  the  organization  is  *'  to  create  a  fund  for  the  benefit  of  its 
members  during  sickness  or  other  disability,  and  in  case  of  death  to 
pay  a  stipulated  sum  to  such  person  or  persons  as  may  be  desig- 
nated by  each  member."  This  fund,  payable  on  the  death  of  a 
member,  is  known  as  the  beneficiary  fond,  and  is  created  by  the  pay- 
ment by  the  members  of  specified  sums  of  money  as  dues,  and  on 
the  death  of  a  member  assessments  are  made  on  the  members  for 
certain  sums  of  money  to  pay  the  death-loss  of  $2,000.  When  there 
is  a  grand  lodge  in  any  State  it  is  obligated  to  pay,  and  is  cbarged 
with  the  duty  of  collecting  and  disbursing,  such  money.  The  grand 
lodge  of  Iowa  had  so  obligated  itself  and  was  charged  with  sach 
duty  at  the  time  the  differences  between  it  and  the  supreme  lodge 
occurred,  as  will  be  presently  stated.  At  a  meeting  of  the  supreme 
lodge,  held  in  Boston  in  1880,-  an  amendment  to  the  provisions  of 
the  constitution  in  relation  to  the  beneficiary  fund  was  adopted,  and 
afterwards,  at  a  meeting  of  said  lodge,  held  in  Detroit  in  1882,  the 
provisions  so  adopted  were  amended.  By  the  amendments  to  the 
constitution  so  adopted  what  is  designated  as  a  relief  fond  was 
created  for  the  relief  of  overburdened  jurisdictions,  and  thereby  the 
members  of  the  order  were  required  to  contribute  money  for  the 
payment  of  death-losses  in  other  States,  and  the  grand  lodge  of 
Iowa  was  charged  with  the  duty  of  collecting  the  money  of  its  mem- 
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bezB  and  remitting  the  Bame  to  the  supreme  lodge.  A  relief  board 
was  created  by  the  supreme  lodge,  who,  under  the  authority  Tested 
.  in  them,  issued  "  Belief  CaD  No.  1,"  and  thereby  the  grand  lodge  of 
Iowa  was  required  to  collect  of  each  member  under  its  jurisdiction  a 
named  sum  for  the  payment  of  death-losses  in  the  State  of  Indiana. 
This  the  grand  lodge  declined  to  do,  and  thereupon,  as^the  plazutiffs 
daim,  the  '^  charter  of  said  grand  lodge  of  Iowa "  was  suspended, 
and  afterward  a  provisional  grand  lodge  was  formed  under  the 
authority  of  the  supreme  lodge.  Afterwards,  certain  subordinate 
lodges  and  members  of  the  order,  who  recognized  the  authority  of 
the  supreme  lodge,  through  their  representatiTes  duly  chosen,  and 
claiming  to  be  the  grand  lodge  of  Iowa,  met  and  elected  the  relators 
officers  of  such  grand  lodge,  and  they  daim  they  are  entitled  to  all 
the  rights  and  privileges  thereol  It  should .  also  be  stated  that  the 
subordinate  lodges  adhering  to  what  the  defendants  daim  is  the 
grand  lodge  of  Iowa,  through  their  representatives,  at  a  meeting  of 
the  grand  lodge  recognized  by  them,  denied  the  authority  of  and 
seceded  from  the  supreme  lodge,  and  by  an  amendment  to  its  con- 
stitution absolved  itself  so  far  as  it  could,  from  all  allegiance  to  the 
supreme  lodge. 

No  person  can  be  admitted  as  a  member  of  the  order  unless  he  is 
a  free  white  male  of  the  full  age  of  twenty-one  years,  and  under 
fifty  years  old.  He  must  be  of  good  moral  character,  competent  to 
earn  a  livelihood  for  himself  and  family,  and  a  believer  in  the  exist- 
ence of  a  Supreme  Being.  In  addition  to  which  he  must  pass  a 
satisfactory  medical  examination.  A  certificate  of  membership  is 
issued,  whereby  the  order  obligates  itself  to  pay  the  sum  of  $2,000 
on  the  death  of  a  member,  to  whomever  he  may  designate,  provided 
all  the  rules  and  regulations  of  the  order  have  been  complied  with. 

The  petition  states  "  that  one  of  the  prindpal  objects  and  func- 
tions of  said  association  is  to  secure  to  each  member  thereof  the 
payment,  on  bis  death,  of  the  sum  of  two  thousand  dollars,  subject 
to  the  fulfillment  of  the  conditions  imposed  by  the  constitution  and 
laws  of  the  assodation."  Counsel  for  the  plaintiffs  concede  that 
such  pecuniary  provision  is  the  same  as  that  secured  by  ordinary 
life  insurance;  but,  while  this  is  so,  it  is  contended  that  the  associa- 
tion has  no  resemblance  to  any  known  life  insurance  company,  for 
the  reasons  that  the  relations  between  such  insurance  companies 
and  their  members  are  purely  business  relations  based  upon  con- 
tracts  and  therefore  cannot  be  changed  except  by  mutual  consent. 
In  such  associations  aU  that  tbe  assured  has  to  do  is  to  pay  his  dues 
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and  assessments;. but  in  this  the  right  to  peouniarj  benefits,  whether 
in  case  of  oiekness  or  death,  is  merely  incident  to  and  absolutely 
dependent  upon  continued  membership  in  a  fraternal  society, 
subject  to  its  laws,  present  or  future,  and  defeasible  by  loss  or  sus- 
pension of  such  membership  in  any  mode  or  for  any  cause  provided 
by  such  laws;  such  as  for  immoral  and  vnbecoming  conduct,  includ- 
ing a  malicious  or  false  charge  against  a  '' brother."  On  the  other 
hand,  the  contention  of  the  appellants  is  that,  in  order  to  determine 
the  primary  purpose  of  the  association,  reference  must  be  had  to  the 
conditions  of  membership  and  the  business  conducted;  and  it  is  said 
that  there  is  no  dispute  but  what  the  applicant  for  meml)Grship 
must  be  insurable;  that  his  application  must  be  accompanied  by  a 
physician's  certificate  to  that  effect;  and  that  the  qualification  for 
membership  is  made  ultimately  to  depend  upon  the  question  as  to 
whether  the  applicant  is  insurable,  and  when  he  is  admitted  into  full 
membership  a  policy  of  insurance  is  issued  to  him,  and  every  mem- 
ber is  thus  insured;  nor  can  he  be  a  member  without  keeping  his 
policy  in  force.  If  he  fails  to  pay  dues  and  assessments,  his  mem- 
bership in  the  association  is  forfeited. 

We  have  thus  stated  at  some  length  the  claims  of  counsel,  and  as 
their  respective  statement  of  facts  is,  in  the  main,  correct,  and  when 
the  object  of  the  organization,  as  stated  in  the  preamble  to  the 
oonstUution,  is  considered  in  connection  therewith,  the  conduaion  is 
inevitable  that  the  association  has  assumed  the  characteristics  of  a 
fraternal  organization,  and  also  of  a  Ufe  insurance  company.  The 
former,  however,  possibly  predominate;  for  it  is  true,  we  think,  that 
many,  if  not  all,  fraternal  associations  dispense  in  some  form 
pecuniary  benefits,  and  that  purely  life  insurance  companies  do  not 
have  what  is  called  secret  work,  a  pass>word,  or  anything  of  a  moral 
or  scientific  character,  which  in  any  manner  affects  the  organization. 
Nor  do  purely  fraternal  organizations  require  that  the  members 
should  be  insurable.  It  is  evident  that  the  declared  objects  of  the 
association  should  not  alone  be  the  controlling  consideration,  for 
they  may  be  a  mere  pretense.  To  ascertain  the  primary  purpose  of 
this  association,  reference  must  be  had  to  the  business  conducted, 
the  manner  of  conducting^  it,  and  what  provisions  have  been  adopted 
for  carrying  into  effect  the  several  avowed  objects  of  the  organiza- 
tion. Doing  this,  we  find  that  the  certificate  of  membership  proridea 
that  upon  the  death  of  each  member  there  shall  be  paid  to  such 
person  as  he  may  designate  the  sum  of  $2,O0Q,  and  that  thereunder 
he  or  his  beneficiary  is  entitled  to  nothing  more. 
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Elaborate  and  stringent  provisions  are  made  in  relation  to  the 
beneficiary  fund,  payable  on  the  death  of  a  member,  and  for  col- 
lecting and  enforcing  the  payment  thereof  of  such  amounts  as  are 
assessed  on  each  member;  but  we  have  been  unable  to  discover  any 
provision  for  enforcing  any  of  the  other  declared  objects  of  the 
association  stated  in  the  preamble  to  the  constitution  of  the 
supreme  lodge,  including  "  sick  benefita"  If  the  provisions  of  a 
fraternal  character  be  eliminated  from  the  association,  its  primary 
and  only  purpose  is  that  of  a  ]ife  insurance  organization :  State  vs. 
Bankers*  Ass'n.,  23  Kan.,  499;  Folmer's  Appeal,  87  Pa.  St,  183; 
Mason's  B.  Soc.  vs.  Winthrop,  85  111.,  537;  Same  vs.  Baldwin,  86  HL, 
479;  State  vs.  Citizens'  Ass'n.,  6  Mo.  App.,  163;  Bolton  vs.  Bolton, 
73  Me.,  299. 

We  are  satisfied,  from  an  examination  of  the  record,  that  the  pri- 
mary object  and  purpose  of  the  association  of  the  Ancient  Order  of 
United  Workmen  is  to  provide  a  beneficiary  fund  to  be  paid  upon 
the  death  of  each  member,  and  that  the  avowed  fraternal  character 
of  the  association  is  merely  incidental  thereto.  In  fact,  we  go 
further  than  this,  and  from  the  record  find  that  one  of  two  things  is 
true;  that  is  to  say,  the  fraternal  objects  of  the  association  as  avowed 
have  been  abandoned,  or  never  were  intended  to  be  enforced.  We 
find  no  evidence  of  their  enforcement,  or  that  they  were  ever 
regarded  as  material  by  the  members  of  the  association;  while,  on 
the  other  hand,  the  provisions  in  relation  to  the  beneficiary  fund 
have  been  enforced,  and  the  accumulation  and  payment  of  such 
fund  has  been  regarded  as  the  object  and  purpose  of  the  association. 
Therefore  it  must  be  regarded  as  a  life  insurance  organization  and 
within  the  provisions  of  the  statute,  which  provides  that  ''no  foreign 
life  insurance  company,  aid  society,  or  association  for  the  insurance 
of  the  hves  of  its  members,  and  doing  business  on  the  assessment 
plan,  shall  be  allowed  to  do  business)  in  this  State  unless  it  has  a 
guaranteed  capital  of  not  less  than  one  hundred  thousand  dollars  in 
the  State  in  which  it  is  organized."    Code,  §  1,160. 

The  supreme  lodge  is  a  Kentucky  organization,  and  its  business 
and  primary  purpose  is  life  insurance;  and,  under  the  foregoing 
statute,  it  is  immaterial  whether  it  is  incorporated  or  not,  for  in 
either  case  it  cannot  do  business  in  this  State,  for  the  reason  that  it 
has  not  the  requisite  guaranteed  capital.  If  it  is  incorpoi*aied  in 
Kentucky,  as  we  think  it  is,  and  it  has  been  so  held,  then,  for  other 
raasons,  it  cannot  enforce  the  so-called  relief  law  in  this  State  for 
the  purpose  of  reUeving  overburdened  jurisdictions    Instead  of  stat- 


Digitized  by  VjOOQIC 


fil8  Heport  of  Jieoisions.  [^wy-> 

ing  the  reasons  at  length,  we  refer  to  the  following  adjadioated 
cases:  Lamphere  vs.  Grand  Lodge  A,  O.  XT.  W.,  47  Mioh.,  429.,  s.  c, 
11 N.  W.  Rep.,  268;  Grand  lA>dge  A.  O.  U.  W.  vs.  Stepp,  14  Pittob., 
Leg.  J.,  164  Our  eon  lusion  is  that  the  grand  lodge  of  Iowa  was 
not  bound  to  obey  the  mandates  of  the  supreme  lodge  in  relation  to 
the  relief  law.  It  therefore  follows  that  the  circuit  court  erred  in 
not  directing  the  jury  to  find  for  the  defendants^  and  in  directing  a 
verdict  for  the  plaiatifia. 

Beyersed. 
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SUPREME  COURT  OP  IGWA. 


Appeal  from  Pottawattamie  Circuit  Court. 


KOEHLER  AND  ANOTHSB 

CENTENNIAL  LIFE  ASS'N.* 

The  policy  provided  that  the  sum  collected  on  aflsessment  abonld  be  paid  to 
his  wife  M.  and  children,  or  their  legal  representatives. 

Held,  That  the  children  of  a  former  marriage  were  entitled  to  share  in  the  dis- 
tribution as  beneficiaries.  The  name  of  the  wife  is  descriptive  of  the  per- 
son and  not  a  designation  of  whose  children  are  intended. 

Beldj  That  the  provisions  of  a  subsequent  will  of  insured  cannot  aid  in  inter- 
preting tho  policy  where  the  will  simply  directed  a  division  of  this  property 
between  his  wife,  his  children  by  the  first  marriage,  and  a  step-son. 

This  action  involves  the  question  of  the  proper  distribution  of  the 
avails  of  a  life  insurance  policy.  The  circuit  court  held  that  the 
plaintiffiB  were  entitled  to  the  whole  of  the  proceeds  of  the  policy, 
and  defendants  appeal 

Smith,  Cabson  &  HABL,/or  AppeUant. 

Fbank  Shium, /or  Appetites. 

Newman  &  BLAKB,/or  the  Insurance  Company. 

ROTHBOCK,  J. 

The  policy  of  insurance  was  upon  the  life  of  George  H.  Eoehler, 
who  died  on  the  twenty-sixth  day  of  October,  1883.  In  his  early 
life  he  was  married  to  Margaret  Enauf,  now  deceased.  There  were 
five  children  the  issue  of  that  marriage.  After  the  death  of  his  first 
wife  he  married  Maglien  Eoehler,  plaintiff  herein.  Said  Maglien 
Eoehler,  prior  to  her  marriage  with  George  H.  Eoehler,  had  been 
married  to  one  Eale,  by  whom  she  had  one  child,  who  is  now  living 
and  who  intervened  in  this  action.  There  were  two  children,  the 
issue  of  the  marriage  of  Geo.  H.  Eoehler  and  Maglien  Eoehler,  to 
wit,  Robert  Eoehler,  plaintiff  herein,  and  another  who  died  Novem- 

•  Ovlnlon  filed.  Jane  6, 1886. 
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ber  15,  1879.  On  the  tenth  day  of  April,  1877,  George  H.  Koehler 
procured  to  be  issued  to  him  a  policy  upon  his  life,  of  which  the  fol- 
lowing is  a  copy  :  "  The  Centennial  Life  Association,  in  considera- 
ti  )n  of  the  representations  and  agreements  in  the  application  there- 
for, and  the  sum  of  $14  in  hand  paid,  and  the  further  sum  of  $3.50  to 
be  paid  on  the  first  day  of  November  of  each  year  hereafter,  does 
hereby  issue  this  poHcy  to  George  Henry  Eoehler,  of  Macedonia, 
Pottawattamie  County,  Iowa,  with  the  following  agreement :  On  the 
death  of  said  George  Henry  Eoehler,  he  having  conformed  to  all 
conditions  hereof,  and  on  satisfactory  proof  of  said  death  having 
been  filed  with  the  secretary  of  the  association,  an  assessment  shall 
be  made  on  all  policy-holders  of  the  association,  according  to  the 
policy  held  by  each,  for  as  many  dollars  as  there  are  policy-holders. 
*  *  *  And  the  sum  collected  on  such  assessments  (less  the  added 
cost  of  collection)  shall  be  paid  to  his  wife,  Maglien  Eoehler,  and 
children,  or  their  legal  representatives,  at  the  office  of  said  associa- 
tion in  Burlington,  within  ninety  days  from  the  filing  of  said  proof 
of  death."  A  few  days  before  his  death  Eoehler  made  his  last  will 
and  testament,  by  which  he  directed  that  all  of  his  just  debts  should 
be  paid  out  of  the  proceeds  of  the  life  insurance  poUcy. 

The  plaintiffs  claim  that  they  were  entitled  to  all  of  the  money. 
The  five  children  by  the  first  marriage  claimed  that  they  were  en- 
titled to  share  in  the  distribution.  Frank  Hale,  the  child  of  Mag- 
lien  Eoehler  by  her  first  husband,  claimed  that  he  was  entitled  to  a 
share)  and  the  executor  of  the  last  will  and  testament  claimed  that 
he  was  entitled  to  the  money  by  virtue  of  the  wilL  The  court  held 
that  the  whole  of  the  proceeds  should  be  paid  to  Maglien  Eoehler, 
the  widow,  and  to  Eobert  Eoehler,  the  child  of  the  second  mar- 
riage. Frank  Eale  and  the  executor  did  not  appeal,  and  the  ques- 
tion to  be  determined  is  whether  the  poHcy  should  be  construed  to 
be  for  the  benefit  of  the  widow  and  all  of  the  children  of  the  de- 
ceased, or  for  the  exclusive  benefit  of  the  widow  and  her  child,  the 
issue  of  her  marriage  with  the  deceased. 

It  appears  from  the  record  that  all  but  one  of  the  children  by  the 
first  marriage  were  adults  at  the  time  the  policy  was  procured. 
Some  of. them  were  married.  But  it  does  not  appear,  by  the  will  or 
otherwise,  that  deceased  at  any  time  made  any  advancements  to  his 
elder  children.  It  is  not  shown  what  property  he  owned  at  his 
death,  nor  at  any  other  time.  By  his  will  he  gave  to  his  wife  eight 
acres  of  land  and  one-third  of  all  his  other  property,  and  divided 
the  residue  among  the  five  children  by  his  first  wife,  and  Frank 
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Kale,  the  child  of  his  wife  by  her  first  marriage.  If  there  is  any- 
thing to  bo  gathered  from  the  will  as  to  the  intention  of  the  de- 
ceased, it  is  that  the  proceeds  of  the  policy  should  be  used  for  the 
benefit  of  his  wife  and  his  children  by  his  first  marriage,  and  Frank 
Kale,  his  step-son.  It  would  have  this  effect,  because,  by  discharg- 
ing the  indebtedness  with  the  avails  of  the  policy,  the  amount  to 
be  distributed  to  the  devisees  would  be  increased. 

It  is  conceded  that  the  provision  of  the  will  directing  the  avails 
of  the  policy  to  be  used  in  discharging  the  indebtedness  is  inopera- 
tive, and  as  the  policy  was  written  more  than  six  years  before  the 
will  was  made,  the  provisions  of  the  will  can  be  regarded  as  of  very 
little  consequence  in  determining  who  should  be  designated  as  bene- 
ficiaries under  the  policy.  Indeed,  there  is  nothing  in  the  record 
to  aid  in  the  construction  of  the  policy,  and  it  must  be  construed  by 
the  language  employed  in  the  instrument.  It  provides  that  the  pro- 
ceeds "  shall  be  paid  to  his  wife,  Maglien  Koehler,  and  children-" 
If  we  were  to  construe  these  words  as  meaning  Maglien  Koehler 
and  her  children,  it  would  include,  not  only  her  child  by  her  second 
marriage,  but  it  would  also  include  Frank  Kale,  her  child  by  her 
first  marriage.  Such  a  construction  cannot,  we  think,  be  the  true 
one.  It  is  not  to  be  supposed  that  the  deceased  intended  at  that 
time  to  make  Frank  Kale  the  object  of  his  bounty  to  the  exclusion 
of  his  own  children.  The  word  "their"  cannot  be  held  to  be  the 
proper  one  to  designate  the  children,  because  It  is  an  improper 
form  of  expression.  In  order  t.o  sustain  the  interpretation  of  the 
circuit  court,  it  is  necessary  to  make  the  instrument  read  as  follows: 
"  to  his  wife,  Maglien  Koehler,  and  her  children  by  him."  We  do 
not  think  this  is  the  plain  and  natural  construction  of  the  language. 
We  think  it  should  be  to  his  wife  and  his  children.  This,  it  appears 
to  us,  is  »ot  only  the  plain  and  obvious  construction,  but  it  accords 
with  the  grammatical  sense  of  the  words.  If  the  words  were,  "  his 
wife  and  children,"  there  would  be  no  doubt  that  the  meaning 
would  be  his  wife  and  his  children.  The  name  of  the  wife,  Maglien 
Koehler,  is  thrown  in  as  descriptive  of  the  person,  and  not  as  desig- 
nating whose  children  are  intended. 

Of  course  we  can  have  no  aid  from  adjudged  cases  in  determining 
the  question.  We  think  that  all  of  the  children  of  the  deceased 
should  be  included  in  the  distribution. 

Reversed. 
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Bniir  to  the  Court  of  Common  Pleas  of  Clinton  County. 


LONG 

BEEBEB,  EacKiYto  LYCOMING  PIKE  ] 
ms.  CO.* 

Where  a  tenant,  withoat  the  knowledge  or  oonsent  of  his  landlord,  performs 
an  act  wJiich  increases  the  insurance  risk  on  the  premises  held  by  him, 
contrary  to  the  stipulation  of  the  policy ;  HHd,  That  the  fact  that  the  act 
was  that  of  the  tenant,  and  even  unknown  to  the  landlord,  was  no  excuse 
for  the  infringement  of  the  covenants  in  the  policy,  and  that  the  latter 
could  not  recover  against  the  company. 

The  question  whether  the  temporary  use  of  a  steam  thresher  did  increase  the 
risk  was  properly  left  to  the  jury. 

This  was  an  action  to  recover  on  a  policy  of  insurance.  The 
plaintiff  proved  on  the  trial  that  the  buildings  insured,  the  bam, 
wagon  shed,  com  cribs,  and  pig  pen  were  wholly  destroyed,  and  the 
dwelling-house  damaged,  on  the  21st  of  September,  1880,  by  a  fire, 
the  cause  of  which  was  not  known ;  that  the  dwelling-house  was 
damaged  to  the  extent  of  $10,  and  that  the  bam  was  of  the  value  of 
$2,000,  and  the  other  buildings,  wholly  destroyed,  of  the  value  of 
$800,  at  the  time  of  their  destruction.  He  further  proved  that  he 
had  duly  notified  the  company  and  made  the  requisite  proofs  of  the 
loss,  and  therefore  he  claimed  to  recover  $1,510,  with  proper  inter- 
est, and  rested.  To  avoid  a  verdict  for  any  part  of  the  plaintiffs 
demand,  the  defendant  offered  in  writing  to  prove  that  the  said  &re 

•  Opiuion  filed,  lfay.36,  1885,    From  PUttbwgk  Le^  /•MmcU. 
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on  the  2l8tof  Septemberi  1880,  TrhichcauBdd  the  damagegthe  plaint' 
iff  seeks  to  recover,  originated  from  a  portable  steam  engine  em- 
ployed on  that  day  in  driving  a  threshing  machine,  located  ill  the 
bam,  and  that  it  increased  the  risk  of  fire  thereto  ;  that  the  engine 
was  used  by  the  authority  and  consent  of  the  plaintiff  or  of  the 
tenant  in  possession  of  the  insured  premises  ;  that  prior  to  that  time 
no  steam  power  had  been  used  about  said  buildings  or  in  the 
neighborhood  of  the  same,  for  threshing  or  other  farm  purposes, 
and  the  defendant  stated  that  the  purpose  of  the  evidence  offered 
was  to  show  that  a  part  of  the  first  section  of  the  conditions  annexed 
to  the  policy  had  been  violated,  and  that  therefore  there  could  be 
no  recovery  ;  and  in  stating  what  that  part  is,  words  are  joined  to- 
gether that  have  not  such  collocation  in  the  section.  The  part  of 
said  section  claimed  by  the  defendant  in  the  offer  of  evidence  to  have 
been  violated  by  the  plaintiff,  quoting  from  the  defendant's  written 
offer,  is  as  follows  :  ''  Or  if  the  above-mentioned  premises  shall  be 
occupied  or  used  so  as  to  increase  the  risk,  ^  ^  *  or  if  the  risk  be 
increased  by  a&y  means  whatever  without  the  assent  of  this  com- 
pany indorsed  hereon,  *  ^  *^  this  policy  shall  be  void." 

J.  R  YouNGMAN  and  Cline  G.  Fu»8rr,/or  Plaintiff  in  Error. 
Jesse  Merbill  and  H.  W.  Watson,  Contra. 

GosnoN,  J. 
It  is  a  very  plain  proposition,  and  one  that  ordinarily  will  not  be 
disputed,  that  where  a  man  makes  an  agreement  with  another,  he 
should  himself  comply  with  its  terms  and  conditions,  if  ho  would 
insist  upon  a  compliance  on  part  of  him  with  whom  he  has  contracted. 
Following  a  rule  of  this  kind,  it  was  held  in  the  case  of  McClure  vs. 
Watertown  Fire  Insurance  Co.,  9  Norris,  277,  that  when  a  condition 
in  a  policy  is  unambiguous,  the  insured  cannot  avoid  a  compliance 
with  its  terms  by  showing  an  honest  though  unsuccessful  effort  to 
comply  therewith.  In  the  case  in  hand  there  can  be  no  doubt  that 
the  condition,  upon  the  breach  of  which  the  defense  was  rested,  was 
both  reasonable  and  unambiguous.  The  company,  for  a  fixed  price, 
insured  the  building  as  it  was  at  the  date  of  the  policy.  It  took 
upon  itself  that  hazard  and  none  other ;  and  to  avoid  all  dispute  as 
to  what  it  did  insure,  the  condition  was  introduced  that  if  the  risk 
was  increased  by  the  erection  or  occupation  of  neighboring  build- 
ings, or  by  any  means  whatever,  without  the  assent  of  the  company, 
the  policy  should  be  void,  and,  subject  to  this  condition,  the  plaint- 
iff accepted  this  policy.    There  is  no  doubt  about  the  just  and  bind- 
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ing  character  of  this  contract,  and  if  the  insured  did  in  fact,  with- 
out the  assent  of  the  insurer,  either  by  himself  or  tenant,  do  any- 
thing to  increase  the  risk,  the  contract  was  violated,  and  he  must 
bear  the  consequences.  Whether  the  risk  of  the  fire  was  increased 
by  the  temporary  use  of  the  steam  thresher^at  the  bam,  was  a  ques- 
tion  properly  submitted  to  the  jury,  and  of  that  submission  there 
can  be  justly  no  complaint.  The  argument,  however,  is,  that  with 
the  use  and  employment  of  this  steam  engine  the  plaintiff  had  noth- 
ing to  do,  but  that  it  was  hired  and  used,  without  his  knowledge 
and  assent,  by  Soloman  Tyce,  his  tenant.  Put  we  do  not  under- 
stand that  the  indiscretion  of  Long's  tenant  was  one  of  the  risks 
which  the  defendant  took  upon  itself,  and,  if  not,  we  cannot  see  how 
it  can  be  made  liable  therefor.  In  this  particular  the  case  is  very- 
like  that  of  Diehl  vs,  Adams  County  Mutual  Insurance  Co.,  8  P.  F. 
Smith,  443.  In  that  case  the  tenant,  without  the  acquiescence  or 
assent  of  his  landlord,  had  increased  the  risk  of  the  insured  premi- 
ses by  the  erection  of  steam  works  on  a  public  alley  adjacent 
thereto  ;  held,  that  the  fact  that  the  erection  was  by  the  tenant  was 
no  excuse  for  an  infringement  of  the  covenants  in  the  policy  ;  that 
the  possession  of  the  tenant  was  the  possession  of  the  lessor  ;  that 
he  continued  to  be  the  insured  party,  and  that  the  covenants 
he  entered  into  when  his  property  was  insured  continued,  whether 
he  occupied  it  personally  or  t)y  his  tenant  This  case  is  so  nearly 
like  the  one  in  hand  that  the  one  may  be  regarded  as  ruling  the 
other.  The  principal  difference  is,  that  in  the  one  the  erection  was 
permanent,  but  was  not  the  cause  of  the  fire  which  destroyed  the 
insured  building;  in  the  other  the  erection  was  temporary,  but 
caused  the  loss.  Now,  let  it  be  that  this  temporary  use  only  sus- 
pended the  policy  during  the  time  the  thresher  was  in  operation, 
yet,  as  the  loss  occurred  diuing  that  time,  the  effect  is  the  same  aa 
though  the  objectionable  structure  had  been  permanent.  Nor  docs 
the  landlord's  knowledge  of  the  act  of  the  tenant  form  a  material 
element  of  the  case.  As  we  have  seen  from  the  case  above  cited, 
the  violation  by  the  tenant  is  legaUy  a  violation  by  the  lessor.  Fur- 
thermore, the  condition  is  not  limited  to  an  act  personal  or  permis- 
sive on  the  part  of  the  insured,  but  the  provision  is  that  the  premi- 
ses shall  not  be  occupied  or  used  so  as  to  increase  the  risk,  and  it 
therefore  became  Long's  duty  to  see  that  they  were  not  so  used. 

The  judgment  is  affirmed. 
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SUPREME  COUBT  OF  CALIFORNIA. 

TROJAN  MININO  COMPANY. 

FIREMEN'S  INS.  CO.,  of  Baltimobe,* 

A  proYiaion  in  a  policy  of  fire  insarance  requiring  the  assured  t6  employ  a 
watobman  to  be  in  and  upon  the  premises^  day  and  niffht,*  during  sneh 
time  as  the  insured  works  were  idle,  is  not  ocnuplied  with  if  such  watchman* 
during  the  night,  slept  in  a  building  located  across  the  road  from  the  in- 
sured premises,  and  about  one  hundred  feet  distant  therefrom.  Such  result 
follows  although  the  watchman  kept  a  watch-dog  in  the  insured  building, 
which  nad  the  whole  range  of  the  building  on  the  inside,  and  was  accus- 
tomed to  bark  loudly  when  any  stranger  approached. 

In  a  coroplaiut  on  such  policy  an  allegation  that  a  watchman  was  employed 
by  the  plaintiff  in  and  upon  the  premises  day  and  nieht,  and  was  upon  the 
premises  at  the  time  of  tne  fire,  is  suificientlT  denied  by  an  answer,  which 
denies  that  a  watchman  was  in  and  upon  the  premises  day  and  night,  and 
avers  that  at  the  time  of  the  fire,  and  for  more  than  two  hours  prior 
thereto,  no  watchman  was  in  and  upon  the  premises. 


Appeal  from  a  judgment  of  the  snperior  Qport  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant  The 
opinion  states  the  facts. 

Oeoboe  W.  Ttleb,  for  AppeRanL 

Fox  k  EBLLOoa  and  T.  C.  Van  Nbbs,  for  BespondenU 

The  GourL 
Action  on  a  fire  insurance  policy.    The  policy  contained  the  fol- 
lowing clause  : — 

•  Opinion  filed,  May  14, 1680w    Vrom  Wett  C^att  BqfvrUr, 
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"  It  is  agreed  and  trndemtood  that  during  each  timefi  as  the  aboTe 
works  are  idle,  a  watchman  shall  be  employed  by  the  assured,  to  be 
in  and  upon  the  premises  day  and  night." 

The  allegation  in  the  complaint  on  that  subject  is  as  follows : — 
^'  That  at  the  time  of  such  fire,  and  for  some  time  prior  thereto,  the 
works  of  said  corporation,  so  assured,  as  aforesaid,  were  idle,  bat 
during  all  said  tune  a  watchman  was  employed  by  plaintiff  in  and 
upon  the  premises  day  and  night,  and  said  watchman  was  upon  said 
premises  at  the  time  of  said  loss  and  damage,  as  aforesaid." 

The  denial  is  as  follows :  ''And  defendant  denies,  and  says  it  is 
not  true,  as  alleged  in  said  complaint,  or  at  all,  that  during  all  the 
time  the  works  of  said  corporati^i  were  idle,  as  alleged  in  said 
complaint,  a  watchman  was  in  and  upon  the  premises  day  and 
night" 

In  the  answer  there  is  also  an  allegation  as  follows :  **  That  at  the 
time  said  fire  occurred,  and  for  more  than  two  hours  prior  thereto, 
no  watchman  was  in  and  upon  the  premises  upon  which  said  works, 
insured  as  aforesaid,  were  situated." 

It  is  contended  by  plaintiff,  that  the  allegation  of  the  complaint 
as  to  the  watchman  is  not  denied.  The  complaint  states  that  a 
watchman  was  employed  by  plaintiff  in  and  upon  the  premises 
day  and  night,  and  was  upon  the  premises  at  the  time  of  the  fire. 
'  The  answer  denies  that  a  watchman  was  in  and  upon  the  premises 
day  and  night,  and  avers  that  at  the  time  of  the  fire,  and  for  more 
than  two  hours  prior  thereto,  no  watchman  was  in  and  upon  the 
premises.  The  denial  seems  to  us  to  be  plain  and  unequivocal. 
The  appellant  urges  that  by  the  terms  of  the  policy  it  was  to  em- 
ploy a  watchman  to  be  in  and  .upon  the  premises,  and  if  the  watch- 
man staid  away,  the  insurer  is  not  exonerated,  under  section  2,629, 
civil  code.  If  there  is  any  difference  in  the  meaning  of  the  words 
used  in  the  policy  and  those  used  by  the  pleader,  the  latter  seems  to 
have  attached  to  them  the  meaning  that  the  watchman,  employed 
by  the  plaintiff,  was  in  and  upon  the  premises  day  and  night,  not 
that  he  was  employed  to  be  there  and  neglected  his  Mnployment; 
and  moreover,  the  plaintiff  alleged  that  he  was  there  at  the  time  of 
the  fire;  and  thus  the  issue  was  presented  as  to  the  fact  whether  or 
not  the  watchman  was  there.  On  this  subject  the  court  found  as 
follows  : — 

'*  That  during  the  time  that  said  premises  were  so  idle  and  unoccu- 
pied, plaintiff  failed  to  and  did  not  keep  a  watchman  in  and  upon, 
or  in  or  upon,  said  insured  premises  day  and  night.    That  no  watch- 
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mall  wafr  in  and  upon,  or  in  or  upon,  said  insured  premises  nightly 
from  and  after  t2ie  hour  of  10  o'clock,  or  thereabouts,  until  an  early 
hour  of  each  morning  thereafter.  That  no  watchmas  was  in  and 
upon,  or  in  or  upon,  said  insured  premises  beetween  tke  hours  of  10 
o'clock  p.  M.,  or  thereabouts,  on  the  evening  preceding  the  fire  al- 
leged in  the  complaint  of  plaintiff,  and  the  hour  when  said  fire  oc- 
curred That  a  watchman  employed  by  plaintiff  to  watch  the 
insured  premises  slept  nightly  in  a  small  building  located  across  the 
road  from  said  insured  premises,  and  from  one  hundred  to  one  hun- 
dred and  twenty  feet,  or  thereabouts,  distant  therefrom.  That  said 
building  was  owned  by  plaintiff,  but  was  situate  upon  ground  not 
owned  by  plaintiff  That  the  watchman  so  employed  as  aforesaid, 
kept  a  watoh-dog  in  the  insured  building,  which  had  the  whole 
range  of  the  building  on  the  inside,  and  was  accustomed  to  bark 
loudly  when  any  stranger  approached  said  building." 

The  evidence  i^  not  before  us.  l^e  findings  respond  to  the  issues, 
and  clearly  show  that  plaintiff  was  not  entitled  to  recover. 

It  is  unnecessary  to  notice  the  other  points  presented,  as  the  above 
disposes  of  the  case. 

The  judgment  is  affirmed 
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8XJPKEME  OOUBT  OP  IOWA. 


Appeal/rom  Hardin  Oircutl  Gaurf, 


tJNDBRWOOD 

IOWA  LEGION  OP  HONOR*/ 

MHiere  the  assessment  in  a  beneyolent  order  was  not  made  in  the  manner  re- 
quired by  the  constitution  and  rules,  on  a  subordinate  lodge,  a  notice  from 
the  secretary  of  the  latter,  calling  for  the  payment  of  a  death-claim  for 
which  the  assessment  should  have  been  made,  is  not  binding  upon  the  mem- 
bers, and  a  failure  to  respond  to  such  notice  will  not  forfeit  the  rights  of  the 
member. 

A  member  is  not  bound  by  usages  and  customs  of  the  order  in  regard  to  assess- 
ments, of  which  he  is  not  shown  to  have  had  knowledge. 

The  defendant  is  a  corporation  existing  and  doing  bnsineaei  under 
the  laws  of  Iowa.  The  plaintifif,  in  her  petition,  claimed  that  de- 
fendant obligated  itself  to  pay  her  $2,000,  as  part  of  a  beneficiary 
fund, npon  the  death  of  David  Underwood.  Trial  to  the  eourt, 
judgment  for  the  plaintiff,  and  defendant  appeals. 

J.  B.  Young, /or  Appellanf. 

SnvEBs  &  LouTHAM, /or  Appellee, 

Sexvbbs,  J. 

The  business  of  the  defendant  is  life  insurance.  In  pursuance  of 
certain  rules  and  regulations  it  bound  itself  to  collect  and  pay  a 
specified  sum  upon  the  death  of  each  member  of  the  order.  The  de- 
fendant is  designated  as  the  "  Grand  Lodge,"  and  there  are  sub- 

•  Deciilon  ftlad,   AprU  24,  ISW. 


Digitized  by  VjOOQ IC 


1886.]  Underwood  Vi.  lotaa  Ligion  of  Honor,  639 

ordinate  lodgea  David  Underwood  was  a  member  of  one  of  such 
subordinate  lodges,  designated  and  knc^wn  as  '^Doran  Lodge  No. 
105."  The  defendant  issued  to  him  a  certificate  of  membership 
which  entitled  the  plaintiff  to  the  sum  of  $2,000  upon  his  death,  pro- 
Tided  tibiat  at  such  time  he  was  a  member  of  the  order,  and  had  com- 
plied with  **  all  the  laws,  rules,  and  regulations  thereol"  To  pay 
deatb-loases  the  members  of  the  order  were  from  time  to  time 
assessed  and  required  to  pay  a  stated  sum.  Upon  their  failure  to 
do  so  they  ceased  to  be  members,  and  were  not  entitled  to  any  of  the 
benefits  of  the  order,  unless  reinstated  as  provided  by  the  lules  and 
regulations  of  the  order. 

It  is  conceded  that  the  constitution,  rules,  and  regulations  consti- 
tate  a  part  of  the  contract  of  insurance,  and  the  right  of  the  plaintiff 
to  reoorer  depends  upon  the  question  as  to  the  proper  construction 
thereol  Two  members  of  the  order  died,  and,  as  the  defendant 
claims,  an  assessment  therefor  was  made  on  David  Underwood  on 
the  first  day  of  September,  1881,  which  lie  did  not  pay,  although 
duly  notified,  and  thereby  he  ceased  to  be  a  member,  and  was  not 
entitled  to  the  benefits  of  the  order.  The  assessment  in  question  was 
made  by  the  defendant  in  the  subordinate  lodge  of  which  Imyid  Un- 
derwood was  a  member,  and  the  subordinate  lodge  was  directed  to 
remit  to  the  proper  officer  a  specified  sum  for  each  member,  and 
^  immediately  make  an  assessment  on  all  your  members  of  that  date.'" 
The  subordinate  lodge  did  not  make  such  assessment,  but  the  secre- 
tary thereof  notified  David  Underwood  that  a  member  of  the  order, 
named  Hess,  had  died*  and  he  was  directed  to  remit  the  amount  re- 
quired to  pay  such  loss,  and  that  if  he  failed  to  do  so  he  would  stand 
suspended.  There  is  some  question  when  this  notice  was  sent  to 
Underwood.  The  defendant  claims  it  was  in  September,  1881,  while 
the  plaintiff  claims  it  was  in  1882,  long  after  the  death  of  Underwood. 
Conceding  it  was  at  the  time  claimed  by  the  defendant,  we  are  un^ 
able  to  find  any  evidence  in  the  abstract  that  the  defendant  ever 
made  any  assessment  for  the  death  of  Hess.  The  assessment  made  by 
the  defendant  was  for  other  and  different  persons. 

The  abstract  is  confused  in  this  respect,  and  we  are  unable  to  de- 
termine what  the  truth  is.  It  is  evident,  we  think,  that  unless  the 
defendant  made  an  assessment  on  the  subordinate  lodge  for  the 
death  of  Hess,  then  the  act  of  the  secretary  in  notifying  Underwood 
of  such  death,  and  requiring  him  to  pay,  had  no  effect  on  the  rights 
of  the  partiea  But,  be  this  as  it  may/  the  constitution  provides 
**  that  a  named  officer  of  the  defendant  shall  notify  each  subordinate 
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lodge  of  the  death  of  each  member,  and  require  it  to  forward  the 
grand  treasurer  the  requisite  amount  of  money  to  pay  the  loss,  and  the 
subordinate  lodges  are  required  to  make  an  assessment  upon  each 
member  of  one  dollar  each  for  each  valid  certificate  at  the  date  of 
death  of  the  member  upon  which  such  assessment  is  made.^  This 
provision  constitutes  a  part  of  the  contract  of  insurance,  and  Under- 
wood was  not  required  to  pay  a  death-loss  until  the  subordinate 
lodge,  of  which  he  was  a  member,  made  an  assessment  on  him  there- 
for. TTntQ  such  assessment  was  made  Underwood  was  entitled  to 
all  the  rights  and  privileges  of  the  order. 

Counsel  for  the  defendant  insists  that,  under  the  usages  and  cus- 
toms of  4^he  order,  the  assessments  made  on  the  subordinate  lodges, 
and  the  notice  thereof,  should  be  regarded  as  a  compliance  with  the 
constitution;  and  he  offered  to  introduce  evidence  to  establish  such 
fact,  which  the  court  refused  to  receive.  It  was  not  proposed  to 
prove  that  Underwood  had  knowledge  of  such  custom,  and  we  think 
that  he  was  not  bound  thereby,  but  had  the  right  to  rely  on  the  pro- 
visions of  the  contract  of  insurance.  The  court,  therefore,  did  not 
err  in  the  rejection  of  the  proposed  evidence.  It  is  deemed  proper 
to  state  tnat  on  the  day  prior  to  the  death  of  Underwood,  a  friend, 
for  him,  paid  all  that  was  due  the  order  from  him,  which  the  defend- 
ant received  and  yet  retains,  but  claims  that  such  amount  was  re- 
ceived by  mistake,  and  it  has  credited  Doran  Lodge  with  such 
amount  as  being  by  it  overpaid.  But  neither  the  defendant  nor 
Doran  Lodge  has  offered  to  refund  said  money.  To  say  the  least, 
it  is  doubtful  if  the  order  can  retain  this  money  and  yet  refuse  to  pay 
the  insurance  to  tlie  plaintiff. 

Affirmed. 
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SUPBEME  COURT  OF  PENNSYLVANIA. 


Error  to  the  Court  of  Common  Pleas  of  Northampton  County. 
APPEAL  OF  THE  SUSQUEHANNA 


MUTUAL  FIRE  INS.  CO.* 

A  premium-note  is  not  an  absolute  obligation  until  assessment  has  been  made 
and  notice  given.  Attachment  therefore  cannot  be  maintained  for  an  un- 
paid assessment  of  which  no  notice  had  been  given. 

Gbeen,  J. 
We  think  the  absence  of  notices  of  assessments  bo  the  insured  was 
fatal  to  the  cause  of  action  in  this  case,  and  therefore  the  judgment 
must  be  afi&rmed.  The  proceeding  is  adverse.  The  claim  is 
founded  upon  a  contract,  and  a  recovery  by  judicial  decree  must 
be  in  accordance  with  the  terms  of  the  obligation  sought  to  be 
enforced.  The  premium-note  is  not  an  absolute  obligation,  but 
only  an  engagement  to  pay  in  such  portions  and  at  such  times  as 
the  directors  may,  agreeably,  to  the  acts  of  Assembly  and  the  by- 
laws require.  The  fifth  paragraph  of  section  81  of  the  by-laws 
provides  that,  whenever  an  assessment  is  levied,  the  secretary  shall 
give  notice  to  the  policy-holder  of  the  amount  due  and  the  time 
of  payment  It  is  plain,  therefore,  that  there  is  no  liability  to  pay 
anything  on  the  part  of  the  insured  until  an  assessment  has  been 
made  and  notice  has  been  given  him  of  the  amount  due,  and  the 
time  when  it  is  to  be  paid.  Nothing  of  that  kind  was  done  in  this 
case,  either  prior  to  the  attachment  or  to  this  suit    As  the  defend- 

*  neolalou  rendered,  Oct.  e,  18m!  ~^^ 
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ant  conld  not  know  what  amount  he  was  to  pay,  or  at  what  time, 
without  a  notice;  the  terms  of  his  contract  imposed  no  obligation 
upon  him,  and  no  adverse  legal  proceeding  could  be  founded 
upon  such  an  imperfect  engagement  He  not  only  violated  no 
duty,  but  the  duty  did  not  exist  until  the  8ti)>ula«ions  upon  which 
it  was  to  arise  had  been  complied  with.  We  cannot  regard  the 
attachment  as  a  substitute  for  the  notice,  it  is  only  another  form  of 
judicial  proceeding,  which  is  as  much  in  want  of  a  compliance 
with  the  ordinary  terms  of  the  obligation  as  is  the  present  suit. 
As  this  difficulty  is  fatal  to  the  cause  of  action  it  is  not  necessary  to 
consider  the  other  matters  arising  in  this  record. 
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SUPEEMB  COUBT  OF  PENNSYLVANIA. 


Snor  to  Ae  Court  of  Common  Pleas  of  Adams  County. 


JA0OB8 

w. 

SUSQXJEHANNA  MDT  FIRE  INS.  CO.*j 

In  a  suit  by  a  mutual  assurance  company  against  one  of  its  members,  for  an 
assessment,  defendant  alleged  that  the  assessment  should  be  upon  the  basis 
of  |30  cash,  as  that  was  the  way  the  agent  had  agreed  on. 

HM,  That  this  verbal  agreement  with  the  agent  was  not  effective,  as  the 
application  contained  a  positive  stipalation  that  the  company  was  i  ot 
bound  by  any  statement  unless  inserted  in  the  application  in  writing. 

J.  C.  Neklt,  ybr  Plaintiff  in  Error, 
David  Wills, /or  Defendant  in  Error. 

Obebk,  J. 

The  rejected  offers  of  testimony  in  this  case,  were  practically  to 
proYe  by  the  verbal  declarations  of  the  company's  agent  a  contract 
different  from  the  actual  written  contract  of  the  parties.  It  is  sought 
to  sustain  the  offers  by  the  theory  that  the  declarations  constituted 
a  fraud,  by  means  of  which  the  defendant  was  induced  to  enter  into 
the  contract.  But  they  do  not  come  within  that  category.  It  is 
admitted  that  the  assessments  in  question  were  made  in  strict  accord- 
ance with  the  plain  terms  of  the  application  and  policy  and  the  by- 
laws of  the  company.  These  constitute  the  entire  contract.  It  was 
offered  to  prove  that  the  agent  told  the  defendant  that  the  assessments 
would  be  made  upon  the  basis  of  the  cash  premium  paid  when  the 

•  Deolcion  nnderod,  October  6,  1884.    From  Legal  InUUigeneer, 
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insuraBce  was  obtained,  $30,  and  also  that  the  assessments  preyiousl j 
made  had  never  been  more  than  80  to  100  per  oent^  and  would  not 
be  that  much  in  the  fatnre.  As  to  what  the  assessments  might  be 
in  the  future,  the  agent's  statement  could  only  be  an  opinion,  and  it 
was  not  alleged  or  o£Eered  to  be  proved  that  what  they  had  been  in 
the  past,  was  falsely  stated.  The  important  element  in  the  offer  waa 
that  it  was  agreed  that  assessments  to  be  made  upon  this  policy 
should  be  upon  the  basis  of  the  $30  cash  premium.  But  this  was 
simply  an  offer  to  prove  a  verbal  agreement  by  the  agent  which  was 
different  from  the  express  terms  of  the  written  contract  which  was 
executed  and  accepted  by  the  insured.  Such  a  Terbal  agreement  is 
nofc  a  false  representation.  It  is  simply  an  agreement  of  a  different 
tenor  from  the  one  actually  made.  Of  course,  this  was  not  an  act 
within  the  authority  of  a  mere  agent,  even  if  there  had  been  no  ex- 
press restriction  upon  his  power&  But  here  the  application  con- 
tained a  positive  stipulation  that  the  company  should  not  be  bound 
by  any  act  or  statement,  made  to  or  by  the  agents  restricting  its 
rights  or  varying  its  written  or  printed  contracts,  unless  inserted  in 
the  application  in  vmting.  This  is  a  proper  provision,  and  is  the 
law  of  the  parties,  which  we  have  no  power  to  alter. 

The  portion  of  the  offer  which  relates  to  the  attempted  surrender 
and  cancellation  of  the  policy,  contains  no  offer  to  prove  any  au- 
thority in  the  agent  to  receiye  and  cancel  the  policy,  and  was  tiiere- 
fore  iuadmissible.  A  power  to  receive  applications,  premium-notes 
and  cash  premiums,  does  not  include  a  power  to  cancel  policies. 
Nor  is  the  offer  helped  by  showing  that  the  policy  was  sent  by  the 
agent  to  the  company  as  a  surrendered  policy,  unless  the  company 
accepted  it  as  such,  and  such  proof  is  not  embraced  in  the  offer. 

Judgment  affirmed. 
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LOWER  COURT  DECISIOxXS. 


BENEVOLENT  ASSOCIATION.— MODE  OF  CHANGING  BENE- 
FICIARY. 


SL  Louis  Court  of  Appeals. — Appeals  from  CircuU  Court,  St.  Louis. 

^  JOHN  R.   COLEMAN  and  PATRICK  RYAN,  Bf^Hmdwts. 

vs. 
SUPREME  LODGE  KNIGHTS  OF  HONOR,  JppellanL* 

Where  the  charter  of  a  beDeficial  association  authorizes  the  paymept  of  a  sum 
of  money  from  its  benelit  fund  upon  the  death  of  a  member,  provided  he 
''has  complie^l  with  its  lawful  requirements/'  the  association  may  make 
any  reasonable  requirement  as  a  condition  precedent  to  paying  sucn  bene- 
fit to  any  one. 

A  requirement  by  such  an  association,  as  to  the  form  in  which  the  member 
shall  designate  *or  change  his  beneficiary,  is  a  lawful  and  reasonable 
requirement,  and  is  within  the  provision  of  such  a  charter. 

The  establishment  by  the  association  of  a  specific  form  or  mode  of  changing 
.his  beneficiary  by  the  member  is  exclusive  of  other  modes. 

The  rules  and  regulations  of  a  mutual  beneficial  association  become  a  part  of 
the  contract  made  with  every  person  who  joins  the  association  as  a  mem- 
ber, and  the  members  are  all  bound  by  such  regulations. 

An  attempt  made,  by  a  member  of  such  an  association,  to  change  his  bene- 
ficiary in  a  mode  not  provided  for  by  its  laws,  confers  no  rights  on  the 
persons  thereby  designated,  and  may  properly  be  disregarded  by  the 
association. 

Suit  brought  to  reooYer  the  Bum  of  $2,000, — clamied  as  a  benefit, 
upon  the  death  of  James  O'GaUagher,  formerly  a  member  of  the 
Order  of  Knights  of  Honor. 

Jat  S.  Torrey  and  Jambs  O.  Pierce,  for  Appdimit. 
M.  EiKEALT,  fiyr  Bespondent. 

EOMBAUEB,  J. 

The  defendant  corporation  is  a  benevolent  association,  and  the 
plaintifb,  claiming  to  be  the  assignees  of  the  benefit  of  $2,000  to 

•  Opinion  filed*  Jnn«  %  1885. 
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which  a  deceased  member  was  entitled  under  the  charter,  con- 
stitution, and  by-laws  of  the  association,  sued  the  corporation  for 
that  amount,  and  recovered  judgment  in  the  court  below. 

The  provisions  of  the  defendant's  charter,  constitution,  and  by- 
laws, so  far  as  they  affBct  the  merits  of  this  controversy,  are  as 
follows: — 

The  charter  provides  that  the  corporation  may  establish  a  wid- 
ows and  orphans'  benefit  fund,  from  which,  on  the  satisfactory 
evidence  of  the  death  of  a  member  of  the  corporation,  who  has 
complied  with  its  lawful  requirements,  a  sum  not  exceeding 
$5,000  shall  be  paid  to  his  family,  or  as  he  may  direct 

The  constitution  adopted  under  the  charter  provides  that,  out  of 
the  widows  and  orphans'  benefit  fund*  on  the  satisfactory  evidence 
of  the  death  of  a  member  of  this  corporation,  who  has  complied 
with  all  its  lawful  requirements,  a  sum  not  exceeding  $2,000,  shall 
be  paid  to  his  family,  or  as  he  may  direct. 

The  by-laws  provide :  ''Each  applicant  shall  direct  in  his 
application  to  whom  he  desires  his  death  benefit  paid,  which  shall 
be  subject  to  such  future  disposal  of  the  benefit  as  the  member 
may  thereafter  direct,  in  accordance  with  the  laws  of  this  carder, 
and  such  direction  shall  be  entered  in  the  benefit  certificate. 

"A  member  may,  at  any  time  while  in  good  standing,  surrender 
his  benefit  certificate,  which,  together  with  a  fee  of  fifty  cents,  shall 
be  forwarded  by  the  reporter  of  his  lodge,  under  seal,  to  the 
supreme  reporter,  who  shall  thereupon  cancel  the  old  certificate 
and  issue  a  new  one  in  lieu  thereof  to  such  member,  payable  as 
he  shall  have  directed. 

"The  supreme  reporter  shall  return  to  the  reporter  of  the 
subordinate  lodge,  a  benefit  certificate  fdgned  by  the  supreme 
dictator  and  himself,  and  made  payable  as  the  member  shall  have 
directed  in  his  application ;  and  the  subordinate  lodge  shall  enter 
on  record  the  number  thereof;  provided,  no  benefit  certficate  shall 
be  re-issued,  except  as  herein  provided,  unless  satisfactory  proof  of 
loss  of  the  former  benefit  certificate  is  furnished  the  supreme 
reporter.  When  a  second  certificate  is  issued,  the  first  one  shall  be 
void" 

In  this  case  the  deceased  member  took  out  a  benefit  certificate, 
and  delivered  it  to  his  wife.  Shortly  prior  to  his  death,  desiring  to 
change  the  disposition  made  of  the  benefit,  he  gave  written  notice  to 
the  officers  of  the  subordmate  lodge  of  which  he  was  a  member. 
In  that  notice  he  stated  that  he  surrendered  the  former  certificate. 
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and  requested  that  a  new  one  be  made  out  and  disliyered  to  him, 
payable  to  plaintiffs.  The  old  benefit  certificate  remained  in  pos- 
session of  his  wife,  he  never  demanded  it  of  her,  his  offer  to  sorxen- 
der  was  not  accompanied  with  the  certificate  itself,  and  there  is  no 
{^etense  that  it  was  lost  The  defendant  paid  to  the  widow,  who 
beld  such  certificate,  prior  to  the  institution  of  this  suit,  the  $2,000; 
whereupon  the  widow  surrendered  the  certificate  to  the  corporation. 

Upon  these  facts  appearing,  the  trial  court  declared  that  plaintiff 
cannot  recover  unless  the  deceased,  in  accordance  with  the  laws  of 
the  corporation,  rescinded  his  direction  to  defendant  to  pay  the  fand 
accruing  on  his  death  to  his  wife,  and  directed  payment  thereof  to 
plaintiff. 

As  the  court  found  for  plaintiffs  notwithstanding  this  declaration, 
its  finding  can  be  justified  only  on  the  following  grounds:— 

1.  That  the  by-laws  of  tha  corporation,  providing  in  what 
manner  a  member  shall  direct  to  whom  his  benefit  is  to  be  paid,  are 
invalid. 

2.  That  it  was  not  the  intention  of  the  corporation  to  prevent  by 
its  laws  other  methods  of  disposition  than  those  therein  provided 
for. 

The  charter  of  the  corporation  provides  that  the  benefit  should 
be  paid,  upon  the  member's  decease,  provided  he  has  complied  with 
the  lawful  requirements  of  the  corporation,  to  his  family  or  as  he 
may  direct 

It  does  not  purport  to  describe  what  are  lawful  requirements^  nor 
does  it  purport  to  describe  in  what  manner  the  direction  shall  be 
given.  The  corporation  was  left  at  liberty,  as  long  as  it  did  not 
violate  the  objects  of  its  charter  in  so  doing,  to  make  ^y  reasonable 
requirement  as  a  condition  precedent  to  paying  the  benefit  iund  to 
any  one,  and  was  further  authorized  to  declare  in  what  manner  the 
member  should  direct  the  payment  to  be  made,  provided  such  man* 
ner  was  not  unreasonable  and  not  designed  to  defeat  the  manifest 
objects  of  the  corporation. 

In  the  whole  range  of  the  adjudged  law  nothing  can  be  found  to 
contravene  this  position,  while  the  cases  asserting  it  are  numeroua 

In  Osceola  Tribe  vs.  Schmidt,  47  Md.,  98;  the  appeal  was  upheld 
which  made  the  decision  of  the  lodge  conclusive  as  to  members' 
rights  to  receive  any  benefits. 

In  National  Mut  Aid  Society  v&  Lupoid,  101  Penn.  St,  111,  the 
charter  provided  that  if  a  member  died  within  the  period  named  in 
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his  certificate,  the  amount  sbaU  be  payable  to  his  legal  heira,  or  anj 
person  designated  in  the  certificate,  or  by  his  wiH  The  certificate 
issaed,  proTided  among  other  things  that  it  should  be  transferred 
md  assigned  only  by  and  inth  the  consent  of  the  association  in* 
dorsed  thereon.  The  member  indorsed  upon  his  certificate  a  direo* 
tlon  to  change  the  beneficiary  from  himself  to  Lupoid.  No  consent 
of  the  association  was  shown  to  the  assignment,  and  it  was  held  in- 
valid as  against  the  company. 

In  Highland  vs.  Highland,  13  Bradwell,  610,  a  certificate  issued  by 
this  corporation  was  the  subject-matter  of  controversy.  On  the 
f4oe  of  the  certificate  there  was  a  direction  that  the  benefit  be  paid 
to  Jane  Highland,  the  member's  sister.  The  member  subsequently 
married  and  shortly  before  his  death  wrote  to  his  wife, ''  I  waot  you 
to  have  all  my  effects,  everything.  Tell  my  sister,  if  you  ever  hear 
from  her."  The  certificate  was  never  delivered  to  the  sister,  but  was 
found  among  the  effects  of  the  deceased  member.  The  widow 
claimed  the  benefit,  and  upon  interplea  between  the  sister  and 
widow,  the  court  decided  that  the  sister  was  entitled  to  ii 

This  case  was  decided  in  1883,  presumably  under  the  same  char- 
ter; both  parties  contended  that  the  corporation  had  power  by  its 
constitution  and  by-laws  to  prescribe  in-  what  manner  a  member 
should  direct  to  who^  his  benefit  was  to  be  paid.  The  court  in  de- 
ciding this  case  said  :  ''Having  elected  to  direct  on  the  face  of  the 
certificate,  to  whom  the  money  should  be  paid,  it  must  be  paid  as 
directed,  unless  such  direction  has  been  changed  in  the  mode  pre- 
scribed by  the  laws  and  constitution  of  the  older." 

The  defendant's  charter  authorizes  it  to  institute  grand  and  sub- 
ordinate lodges  under  such  rules  and  regulations  as  the  corporation 
may  indicate,  and  confers  upon  it  powers  to  create,  hold,  and  dis- 
burse ttie  funds  named  in  the  objects  of  the  corporation,  for  promot- 
ing benevolence  and  retieving  the  sick  and  distressed,  under  such 
regulations  as  it  may  deem  necessary  to  adopt  In  this  regard,  de- 
fendant's charter  is  not  materially  different  from  the  charters  of 
other  corporations  whose  regulations  of  a  similar  character  have 
been  upheld  as  valid.  The  provision  that  the  benefit  fond  should 
be  paid  as  the  members  direct  is  not  at  all  inconsistent  with  the  ex- 
ercise of  a  power  by  the  corporation,  prescribing  how  the  members 
should  direct,  provided  the  rule  established  by  the  corporation  f6r 
that  purpose  be  reasonable. 

Nor  can  we  see  how  the  member,  or  those  claiming  under  him,  can 
be  heard  to  assert  that  the  rules  established  by  the  corporation  in 
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that  regard  were  tmreasonable.  The  member  is  a  Yoluntaiy  party 
to  the  compact,  and  as  such  bound  bj  it,  onlesa  it  is  in  derogation 
of  some  charter  rights  or  is  otherwise  invalid  as  contrayening  some 
paramomit  provision  of  the  law.  The  rule  may  be  void  as  to  the 
strangers  or  members  who  do  not  assent  to  it,  and  jet  good  as  a 
contract  between  members  of  the  corporation  who  do  assent  to  it 
The  member  in  this  instance,  by  taking  the  benefit  certificate  as  un- 
der the  constitution  and  by-laws  of  the  corporation  and  containing 
upon  its  face  a  direction  to  whom  such  benefit  shall  be  paid,  must  be 
held  to  have  assented  to  all  these  regulations,  and  they  became  as 
much  part  of  his  contract  as  if  fully  set  out  in  the  certificate  itself. 

We  are  referred  to  the  case  of  Expressmen's  Aid  Society  vs.  Lewis, 
9  Mo.  Appeal,  412,  by  appellant  as  corroborating  the  view  herein  in- 
dicated, and  by  respondent  as  sustaining  the  view  held  by  the  court 
below.  That  case,  however,  was  essentially  different  from  the  case  . 
now  under  consideration,  and  the  decision  there  has  no  bearing  on 
the  present  controversy. 

In  that  case  the  vrife  of  the  member  was  the  appointee.  She  died 
before  him.  The  contest  was  between  the  representatives  of  the 
husband  and  those  of  the  wife,  who  interpleaded  for  the  fund  Tolun- 
tarily  paid  into  court  by  the  corporation.  The  constitution  and  by- 
laws of  the  society  provided  that  the  fond  should  be  paid  to  the 
legal  representatives  of  a  deceased  member  upon  the  death  of  a 
beneficiary  named  prior  to  the  death  of  the  member.  The  court  de- 
cided that  the  representatives  of  the  husband  were  entitled  to  the 
fund,  and  ordered  a  distribution  in  strict  conformity  with  the  by- 
laws of  the  corporation. 

We  see  no  ground  upon  which  the  rules  invoked  by  defendant  in 
this  case  can  be  declared  illegal  Nor  do  we  perceive  how  the 
judgment  of  the  trial  court  can  be  sustained  on  the  ground,  that 
although  the  provisions  of  the  constitution  and  by-laws  prescribe  in 
what  manner  a  member  should  direct  his  benefit  to  be  paid  before 
the  corporation  can  be  required  to  pay  it,  yet,  that  the  manner  thus 
prescribed  was  not  exclusive  of  any  other  maimer  which  the  mem- 
ber should  see  fit  to  adopt  himself.  That  construction  finds  no  just 
explanation  in  anything  contained  in  the  instrument  before  u&  It 
must  be  assumed  that  when  the  corporation  framed  a  set  of  rules, 
providing  in  the  most  direct  manner  for  the  distribution  of  this 
fund  and  for  the  rights  of  beneficiaries,  the  manner  thus  prescribed 
VTas  exclusive  of  all  others.  The  expression  of  one  thing  is  necessa- 
rily the  exclusion  of  another  and  diflferent  thing.    Another  conclu- 
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non  on  the  subject  would  lead  to  the  most  interminable  confodon 
in  the  matter  applicable  to  the  distribution  of  such  funds  and  fritter 
away  funds  created  for  the  benefit  of  widows  and  orphans,  in  the 
expenses  of  endless  litigation. 

As  there  is  no  controversy  concerning  the  facts  in  this  case,  and 
as  imder  the  views  herein  expressed,  the  trial  court  upon  the  un- 
contested facts  should  have  entered  judgment  for  defendant^  its  judg- 
ment is  reversed  and  judgment  will  be  entered  for  defendant  in  this 
court    All  the  judges  concur. 

KoTB. — In  the  following-named  cases,  in  addition  to  those  cited  in  the  fore- 
going opinion,  it  has  been  held  that  both  in  designating  and  changing  bene- 
ficiaries in  a  mutual  benefit  society,  the  iiiles  prescribed  must  be  observed  • 
Hellenberg  vs.  L  O.  B.  B.,  94  N.  T.,  580;  Yollman's  Appeal,  92  Penn.  St,  50 ; 
Greeno  vs.  Qreeno,  SSi  Hun,  478 ;  Eastman  vs.  Relief  Asso.,  20  Cent.  L.  Jour., 
266. 

2.  A  change  made  in  accordance  with  the  prescribed  rules  divests  to  the 
former  beneficiary  of  all  interest  in  the  fund :  Gentry  vs.  Supreme  Lodge,  20 
C.  L.  Jour.,  393;  Durian  vs.  Central  Verein,  7  Daly,  166;  Tennessee  Lodge 
vs.  Ladd,  5  Lea,  716 ;  Supreme  Lodge  vs.  Martin,  12  Ins.  L.  Jonr.,  026. 

3.  The  rules  and  regulations  of  such  a  society  bind  the  members  as  part  of 
their  contract:  Knights  Golden  Rule  vs.  Ainsworth,  71  Ala.,  436;  Sapreme 
Lodge  vs.  Grace,  60  Texas,  569 ;  McMurray  vs.  Sapreme  Lodge,  13  Ida.  Law 
Jour.,  569 ;  Karoher  vs.  Supreme  Lodge,  13  Ins.  Law  Jour.,  786. 
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DIGEST  OF  DECISIONS 

tN  tNStftANdE  CASfeS,  llEitt)fefeED  iJj  tllE  tMxfil)  BtAtES  SUl>EE^ifi 
AND  CmcbiT  COUKTSi  AND  LV  THE  STATB 
SUPREME  COURTfl* 

AOtlONv 

§  189.  titFA-^ln  m^e  xf  Foreign  Voi'poJrBlion.^Jbomicile,'^ 
A  corporation  has  its  domicile>  as  to  debts  contracted  by  it,  in 
the  State  by  which  its  chatter  was  granted ;  but  it  may  subject 
itself  to  suit  in  another  State^  by  the  appointment  of  an  agent 
there^  upon  whom>  as  a  condition  of  doing  business  there>  proc^ 
ess  may  legally  be  served.  A  person  domiciled  in  Alabama  hav- 
ing here  obtained  a  policy  of  insurantJe  on  his  own  life  from  a 
corporation  chartered  in  New  York,  through  an  agent  having  an 
office  and  doing  business  here,  and  having  his  domicile  here  at 
the  time  of  his  deaths  an  executor  appointed  here  may  maintain 
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an  action  on  the  policy  in  the  courts  of  Alabama,  notwithstand- 
ing the  grant  of  administration  in  New  Y6rk«  . 

EquiUihle  Life  Ass'e  Society  vs.   VogeL 

Decision  rendered    December  Term,  1884.  Ala.  8.  0. 

AGENT. 

§  140.  Fire. — Evidence  of  Embezzlement  by, — Practice. — The 
statute,  No.  1,  s.  17,  acts  of  1874  (R.  L.,  s.  3,616),  providing, 
that,  if  an  insurance  agent  appropriates  to  his  own  use  any 
money  received  by  him  as  such  agent,  and  does  not  pay  over  the 
same,  etc.,  he  shall  be  guilty  of  larceny,  is  constitutional.  The 
respondent  and  one  B.  were  insurance  agents  and  partners.  The 
indictment  made  no  mention  of  the  firm,  but  was  found  against 
the  respondent  alone  in  relation  to  business  done  in  the  name  of 
the  firm.  Eeldy  That  a  copy  of  the  commission,  the  original  hav- 
ing been  lost,  appofeitlDg  the  respondent  and  his  partner  agents, 
was  admissible  to  prove  the  agency  charged.  In  order  to  render 
an  entry  made  by  a  deceased  person  admissible,  it  must  be 
proved,  that  it  was  in  his  handwriting,  that  it  was  a  part  of  his 
duty  to  make  it  and  in  the  regular  course  of  business,  and  that 
he  was  dead.  One  P.  was  a  sub-agent  of  the  insurance  firm  or 
company  to  which  the  respondent  belonged.  A  copy  of  P.'s  ac- 
count, showing  the  transactions  between  him  and  the  firm,  with 
out  proving  the  loss  of  the  original  book,  was  not  admissible  for 
any  purpose  ;  and  the  error  can  be  taken  advantage  of  by  merely 
objecting  to  its  admission,  without  stating  a  reason.  An  assist- 
ant cashier  cannot  testify  to  entries  made  in  the  bank  books 
prior  to  his  employment,  where  it  did  not  appear  at  what  time 
they  were  made,  or  who  made  them,  or  in  whose  handwriting,  or 
that  he  had  any  personal  knowledge  of  them.  'I  he  respondent 
as  an  insurance  agent  nras  charged  with  the  larceny  of  money 
from  a  foreign  insurance  company  ;  Held,  That  it  was  not  neces- 
sary for  the  prosecution  to  prove  that  the  company  was  legally 
doing  business  in  this  State.  The  neglect  or  refusal  to  pay  over 
the  money  within  thirty  days  after  notice  constitutes  a  crime. 
The  sheriff  having  the  respondent  in  custody,  duly  authorized 
by  an  agent  of  the  company,  could  give  the  requisite  notice  ;  no 
particular  sum  need  be  named,  nor  the  authority  to  give  the 
notice  be  stated.    There  was  but  one  offense,  although  several 


Digitized  by  VjOOQ IC 


1886.]  AgffnJt.  643 

preminms  were  collected.  It  was  not  important  to  inquire 
whether  the  respondent's  partner  had  appropriated  any  of  the 
insurance  money  to  his  own  use.  The  court  charged  correctly 
as  to  the  respondent's  commingling  the  money  with  his  own. 
The  respondent  may  be  guilty  under  this  statute,  although  he 
may  not  have  had  a  fraudulent  and  felonious  intent  to  steal  or 
embezzle.  It  is  the  duty  of  the  court  to  charge  fully  upon  all 
the  points  of  law.  All  rights  can  be  saved  without  any  requests. 
Bequests  may  be  of  great  aid  to  the  court,  if  precise  and  cer- 
tain ;  but  when  improperly  drawn,  they  should  not  be  consid- 
ered. It  was  in  the  discretion  of  tiie  court  to  allow  the 
prosecution  to  examine  a  witness  after  the  respondent  had  been 
directed  to  put  in  his  defense ;  and  especially  so,  as  the  respond- 
ent had  no  testimony  to  offer,  and  notice  was  given  when  the 
State  rested  that  it  was  expected  to  use  the  witness.  The  better 
rule  is  to  prohibit  it  entirely  ;  but  it  is  a  matter  wholly  in  the 
discretion  of  the  trial  court. 

Slate  vx,  Hopkins. 
Rep'd  Joar'L  p.  667  Yt.  I^.  C. 

AOENT. 

§141.  Lite. — Seith  ment  <f  Commis  ions. —  Verdict. — Where 
there  is  a  dispute  as  to  the  amount  of  an  agent's  claims  for 
commissions,  a  settlement  by  way  of  compromise  is  final.  But 
if  there  is  no  dispute,  a  settlement  is  not  final.  A  verdict  will 
not  be  disturbed  where  the  evidence  is  conflicting. 

CresMu  vs.    Western  Mut,  Aid  Society. 
Bep'd  Jiinr'l,  p.  660.  Iowa  8,  C. 

ARBITRATION. 

§  142.  Fire. — Construction  of  Pdicy  as  io  Request  for — A 
policy  of  insurance  provided — 1st,  That  arbitrators  are  to  be 
chosen  at  the  request  of  either  party  in  writing,  and,  2d,  That 
no  suit  shall  be  commenced  until  an  award  shall  bo  obtained 
fixing  the  amount  of  the  claim  "  in  the  manner  hereinbefore  pro- 
vided." Heldy  That  the  one  clause  must  be  read  with  the  other, 
and  if  there  was  no  written  request  for  arbitration  given,  it  will 
be  presumed  that  it  Was  waived,  and  a  suit  at  law  may  be 
brought  without  first  referring  it  to  arbitration. 


Digitized  by  VjOOQ IC  


644  Digest  of  Decisi/us.  [iSfep^., 

Mentz  vs.  Armenia  Ins.  Co.,  29  P.  F.  S.,  478 ;  Ins.  Co.  vs.  Morae,  20 
Wall.  445  ;  Flaherty  vs.  Ins.  Co.,  1  W.  N.  C,  852  ;  Ins.  Co.  vs.  Steiger, 
13  Ins.  L.  J.,  546. 

Wright  vs,  Susquehanna  Mitt,   F,  Ins,   Co, 
Bep'd  Jour'l,  p.  718.  Pa.  8.  O. 

CANCELLATION. 

§  143.  Fire. — Effect  of  Aaaignmefd  on  Liohiliiy  fcr  Vnearmd 
Premiums. — Defendant  insurance  company  issued  two  policies 
for  the  period  of  five  years  to  M.,  each  providing  for  cancella- 
tion at  his  pleasure,  and  stipulating  against  other  insurance.  At 
the  end  of  fifteen  months,  M.,  desiring  to  insure  the  property 
in  another  company,  delivered  his  policies  in  defendant  com- 
pany to  C,  with  an  indorsement  upon  each  in  these  words : 
"  For  value  received,  I  hereby  assign  to  C.  the  unearned  pre- 
mium under  this  policy,  also  this  policy  for  cancellation,  and  au- 
thorize him  to  collect  such  unearned  premium."  Eight  days 
later,  C.  tendered  the  policies  to  defendant  for  cancellation,  but 
as  a  dispute  arose  as  to  the  amount  of  the  unearned  premium 
they  were  jeturned  to  him  without  cancellation,  and  he  brought 
suit  to  enforce  payment  of  the  amount  claimed.  Heldy  (1)  That 
the  election  of  MJ  to  cancel  the  policies,  no  notice  being  given 
to  defendant,  and  no  request  being  made  by  him  for  cancellation, 
did  not  create  a  liability  to  pay  the  unearned  premiums ;  and 
(2)  that  the  policies  had  been  avoided  by  M,  by  a  violation  of 
their  condition  in  obtaining  the  insurance  in  the  other  company. 

Waller  vs.  Northern  Ins.  Co.,  19  N.  W.  Rep.,  865. 
Chlbi/  vs.   Cedar  Rapids  Ins,  Co. 
Rep*d  Jour  1,  p.  COS.  IoWa  8.  C. 

CAPITAL  STOCK. 

§  144.  FmE.-— 8 ubscripti  ms  in  case  of  Increase  of. — Section 
27  of  the  supplemental  Corporation  Act  of  May  1,  1«76,  does 
not  authorize  the  issuing  stock  to  be  paid  for  at  par  and  requir- 
ing an  additional  bonus  of  the  same  amount  to  be  paid  in  cash 
into  the  treasury  of  the  company.  The  act  requires  that  the 
increased  shares  shall  be  allowed  pro  rata  to  the  stockholders  of 
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the  company  according  to  their  interest.  The  insurance  com- 
pany allowed  its  stockholders  to  subscribe  for  new  shares  on 
payment  of  $10 — the  par  value  of  the  old  stock — and  $10  addi- 
tional to  go  to  the  surplus  fund  of  the  company.  Held,  That 
this  was  unauthorized  by  the  Act  of  1876.  The  Act  of  June  29, 
1881,  P.  L.,  121,  does  not  apply  to  this  case,  as  it  was  passed 
subsequently  to  the  action  of  the  company  making  the  increase. 
Cunningham  vs.  Lis.  Co,  of  N.  A, 
Bep'd  Joarl,  p.  693.  Pa.  8.  C. 

DIVIDEND. 

§  145.  Life. — Liability  of  Company  to  an  Accounting — ^Where 
a  demurrer  to  the  whole  bill  has  been  overruled  and  leave  given 
to  answer,  the  defendant  cannot  a  second  time  avail  himself  of 
the  demurrer.  The  bill  alleged  the  issue  of  a  policy  on  the 
"reserve  dividend  plan"  and  also  certain  instructions  to  the 
agenb  explaining  the  plan  upon  the  faith  of  which  representa- 
tions the  policy  was  accepted.  The  issue  of  such  instructions 
was  denied  by  the  company.  Hild,  That  the  company  was  not 
bound  to  answer  interrogation  regarding  the  meuning  of  the 
term  **  reserve  dividend."  Jurisdiction  as  to  how  far  a  company 
must  account  for  the  management  of  a  reserve  dividend  fund  is 
exercised  largely  as  a  matter  of  discretion. 

Northeastern  By.  Co.  vs.  Martin,  2  Phil,  758 ;  Southeastern  Ry.  Co.  vs. 
Brogden,  3  Macn.  &  G.,  23  ;  Foley  vp.  Hill,  2  H.  L.  Cas.,  28 ;  Anderson  vs. 
Noble,  1  Drew.,  143 ;  Bliss  vs.  Smith,  34  Beav.,  508;  Pike  vs.  Dickinson, 
L.  R.  7  Ch.  App.  Cas.,  61 ;  Mackenzie  vs.  Johnson,  4  Madd.,  373 ;  Phillips 
vs.  Phillips,  9  Hare,  471 ;  Shepard  vs  Brown,  9  Jur.  (N.  S.),  195 ;  Hem- 
ings  vs.  Pngh,  id.,  1,124  ;  Makepiece  vs.  Rogers,  11  Jnr.  (N.  S.),  314;  Din- 
widdie  vs.  Bailey,  6  Yes.,  136  ;  Moses  vs.  Lewis,  12  Price,  502 ;  Story,  £q., 
2  458 ;  Miller  vs.  Kent,  16  Fed.  Rep.,  13. 

A  complainant  cannot  interrogate  as  to  matters  which  he  has 
not  put  in  issue,  although  he  may  expand  his  interrogatories  so 
as  to  cover  every  incident  of  the  facts  as  alleged.  If  interroga- 
tories are  propounded  as  to  facts  bejond  the  scope  of  the  inquiry 
to  which  the  bill  is  legitimately  addressed,  the  defendant  may 
omit  to  answer  and  have  their  propriety  tested  upon  exceptions 
to  his  answer,  as  he  might  by  a  demurrer  to  such  interrogatories. 
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Parties  to  a  ccntract  of  life  insurance  do  not  contemplate  that 
the  policj-holder  is  to  be  permitted  to  participate  in  the  manage- 
ment of  the  company,  or  dictate  the  amount  of  the  dividend  it 
shall  declare,  or  question  the  result  after  the  discretion  of  its 
managers  has  been  exercised  in  his  behalf.  The  contract  is 
that  the  policy-holder  shall  have  the  benefit  of  such  dividends  as 
are  appropriated,  not  such  as  the  policy-holder  or  the  court  may 
think  might  have  been  discieetly  appropriated  by  the  company. 

Fuller  vs,  Knapp, 

Bep'd  Jour'l,  p.  677.  N.  Y.  U.  8.  C.  0. 

INSOLVENCY. 

§  146.  Life.-  Effect  on  Compavy's  Deposits, — Where  a  deposit 
of  $100,000  in  securities  is  made  by  the  company  with  the  super- 
intended of  insurance,  as  required  by  §§  8-10,  of  O.  L.,  vol.  69, 
p.  152  (R  8. ,  ^§  3,593,  3,595),  such  securities  are  held  by  him  as 
security  for  policy-holders  only,  and  not  for  the  security  of  the 
general  creditors  of  the  company.  Such  a  deposit  does  not 
change  the  character  of  such  securities ;  and,  subject  to  the 
rights  of  such  policy-holders,  such  securities  are  also  subject  to 
the  rights  of  the  makers  of  the  same.  When  such  a  company 
has  become  insolvent,  and  is  dissolved,  and  a  receiver  is  winding 
up  the  affairs  of  the  company,  if  a  part  or  all  of  such  deposited 
securities  be  needed  to  pay  such  policy-holders,  there  should  be 
collected  the  amount  needed,  if  the  securities  are  sufficient,  to 
pay  such  claims ;  if  the  securities  are  not  sufficient,  the  proceeds 
should  be  duly  applied  upon  the  claims  of  such  policy-holders. 
After  the  claims  of  policy-holders  are  satisfied,  the  remaining 
securities  are  liable  only  to  the  rights  of  the  comf)any  in  such 
securities ;  and,  as  against  the  makers,  the  company  had  no 
rights  in  accommodation  notes  and  mortg'ges  given  to  such 
company  for  the  purpose  only  of  such  deposit. 

Wright  vs.  McCormick,  17  Ohio  St.,  86 ;  Bell,  Eeceiver,  vs.  Shibley,  38 
Barb.  (N.  Y.),  610;  Coope  vs.  Bowles,  42  Barb.,  87;  High  Reo.,  J  201  ; 
Lincoln  vs.  Fitch,  42  Me.,  456 ;  Beceivers  vs.  Patterson  Gas  Light  Co.,  3 
Zab.,  283  ;  High  Rec,  i  205. 

PiiUcenbach  vs.  Patterson, 
Bep'd  Jour'l,  p.  639.  .  O.  S  C. 
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INSOLVENCY. 

§  147.  Life. — Mccuses  Payment  of  Premium, — A  policy  of  in- 
surance provided  that  it  should  be  void  for  failure  of  insured  to 
pay  the  stipulated  premiums  annually.  Held,  the  company 
having  become  insolvent,  insured  was  «excused  from  paying  sub- 
sequent premiums. 

People  vs.  Empire  Mutual  Life  Ids.  Co.,  92  N.  T.,  105. 
Jones  vs.  Life  Association  of  AmeHoa, 
Bep'd  Jour'l,  p.  658.  Kt.  0.  A. 

INSURABLE   INTEREST. 

§  148.  Life. — Of  Son-in-law. — A  son-in-law,  if  not  a  credi- 
tor, nor  legally  liable  for  her  support,  has  no  insurable  interest 
in  the  life  of  his  mother-in-law. 

Sloner  vs.    Line, 
Rep'd  Joar'l,  p.  666.  Pa.  8.  O. 

INTEMPERANCE. 

§  149.  Life. — Knowledge  of  Ag  nt  when  not  a  Waiver, — The 
fact  that  an  assured,  at  the  time  of  his  insurance,  was  intem- 
perate to  such  a  degree  as  to  impair  his  health,  avoids  the  pol- 
icy if  the  same  contain  a  condition  that  if  the  party  insured 
should  become  so  far  intemperate  as  to  impair  his  health,  the 
policy  should  be  void ;  and  the  knowledge  of  such  fact  by  the 
agent  of  the  company,  will  not  operate  to  estop  it  from  relying 
upon  the  violation  of  such  condition,  as  a  defense  to  an  action 
on  the  policy,  or  be  regarded  as  a  waiver  thereof,  if,  at  the  time 
of  the  execution  of  the  policy,  the  party  in  whose  favor  the  same 
was  issued  also  knew  of  such  fact 

Pomeroy  vs.  Rocky  Mountain  Ins.  Co. 

Bep'd  Joiir'l.  p.  708.  Col.  S  C. 

LIEN. 

§  160.  Marine. — For  Unpaid  Premittms. — Lex  Loci. — ^A  mai-i- 
iime  lien  not  recognized  by  the  law  of  the  place  of  contract  ou 
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which  it  is  based  will  not  be  enforced  elsewhere.    An  insurance- 
company  has  no  maritime  lien    upon  the  vessel  for  unpaid 
premiums. 

Citing  and  discussing  De  Lovie  vs.  Boit,  2  G*ll.,  398  ;  Ramsey  vs. 
Allegre,  12  Wheat,  638  ;  The^  Kiersage,  2  Cui-t.,  C.  C.  Rep.,  424  ;  Vande- 
water  vs.  Hill,  19  Howd.,  8  > ;  Gloucester  lusnrance  Company  vs.  Younger. 
2  Curtis,  322  ;  Hale  vs.  Washington  Insurance  Company,  2  Stoi-y,  176 ; 
Dunlap's  Admiralty  Pr.,  431 ;  Rentes  Commentaries,  270  (notes)  ;  Bene- 
dict's Admiraliy,  sec.  294,  Conklin*s  Pr.,  13.  Dolphin,  1  Flippin,  680 ; 
Norwich  and  New  York  Transportation  Crmpany,  17  Blatoh.,  321 ;  Thom- 
enson  vs.  Whitwell,  21  Blatch.,  45. 

Ins,  Go.  of  Stale  qf  Pennsylvania  vs.  Barge  Wabaushene. 
Bep*d  Joafl,  p.  716.  N.  7.  U.  &  C.  0 

MUTUAL  COMPANY. 

§  151.  FiBE. —  When  Equity  wiU  Rdieve  from  Liability  on 
Premium-notes. — The  statute  provided  that  the  members  of 
mutual  companies  should  be  liable  for  such  assessments  by  a 
receiver  as  were  necessary  to  pay  all  losses  and  expenses,  but  all 
the  parties  insured  in  a  mutual  company  had  agreed  that  their 
liability  should  be  limited  to  the  amount  of  their  premium-notes. 
Held,  That  where  the  agreement  had  been  entered  into  through 
a  mistake  of  law  equity  would  relieve  against  farther  liability. 

Russell  V8.  Berry,  51  Mich.,  287 ;  Lycoming  Fire  Ins.  Co.  vs.  Wood- 
worth,  83  Pa.  St.,  223  ;  Mitchell  vs.  Ins.  Co.,  51  Pa.  St.,  402  ;  Mundorff 
vs.  Wickersham,  63  Pa.  St.,  87. 

Modern  vs.  Bacon, 
Bep'd  Jonr'l,  p.  68i.  Mich.  8. 0. 

TITLE. 

§  152.  FiKE. — Insurable  Interest  in  Case  qf  Foreclosure, — 
Kiioioledge  of  Agent — Reformaivon  of  Contract. —  Vacant  in  Case 
o^' Elevator. — The  policy  insured  the  K.  elevator  company,  loss 
payable  to  W.,  administrator.  The  elevator  had  been  sold 
under  a  decree  of  court  and  had  been  bought  in  by  W,  subject 
to  redemption  within  a  year.  Prior  to  the  fire  the  title  had 
passed  to  W.  through  the  failure  of  the  elevator  company  to 
redeem.     Held,  That  the  interest  of  the  company  insured  hav- 
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ing  absolately  ceased,  the  policy  became  void.  It  appears, 
however,  that  the  facts  regarding  the  title  had  been  fully  ex- 
plained to  the  agent  who  filled  the  policy,  and  he  had  agreed  to 
insure  the  interest  of  W.  Hddy  That  a  court  of  equity  would 
reform  the  contract  to  agree  with  the  understanding  of  the  par- 
ties. Eddy  That  where  the  agent  knew  the  ground  was  leased, 
a  policy  provision  rendering  it  void  on  that  account  was  waived. 
Heldy  That  where  an  elevator  was  being  used  at  intervals  and 
men  were  at  all  times  around  it,  it  was  not  vacant. 

WilHams  vs.  North  Qerman  Ins,  Co. 
Bep'd  Jonr*!,  p.  708.  Iova  U.  &  C.  0. 
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REPORT  OF  DECISIONS 

RENDERED  IN  INSURANCE  CASES,  IN  THE  UNITED  Sl'ATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


From  ctrlifiei  transcripts  in  our  possession. 

SUPREME  OOUKT   OF  IOWA. 


Appeal  from  Folk  Circuit  Court. 


CRESSET 

WESTERN  MUT.  AID  SOCIETY.* 

Where  there  is  a  dispate  as  to  the  amoant  of  an  agent's  claim  for  commissionSy 
a  settlement  by  way  of  compromise  is  final.  But  if  there  is  no  dispute,  a 
settlement  is  not  final. 

A  verdict  will  not  be  disturbed  where  the  evidence  is  conflicting. 

Action  on  a  written  contract,  whereby  the  defendant  agreed  to 
pay  the  plaintiff,  its  general  manager,  two  dollars  for  "  every  certifi- 
cate of  membership  issued,  or  that  may  be  issued,  by  said  society." 
Trial  by  jury,  verdict  for  the  plaintiff,  judgment,  and  he  appeals. 

W.  E.  Miller,  W.  S.  Dungan,  and  Wm.  Kennedy,  for  Appellant. 
Barcroft  &  BowEN,  for  Appellee. 

Servers,  J. 
The  plaintiff  introduced  evidence  tending  to  show  that  the  amount 
due  him  under  the  contract  was  settled  in  August,  1881,  and  that 

*  Opiuion  filed.  April  21, 1885. 
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the  defendant  then  agreed  to  pay  the  plaintiff  $2,862.08.  The 
plaintiff  concedes  that  he  receiyed  $2,100  of  said  sum.  The  defend- 
ant pleaded  that  the  amount  agreed  upon  was  not  due  the  plaintiff, 
but  that  the  same  was  so  agreed  upon  by  mistake,  and  that  after- 
wards a  dispute  arose  as  to  said  settlement,  and  that  the  plaintiff, 
by  way  of  compromise,  agreed  to  accept  $2,100  in  full  of  the  amount 
due  him,  and  the  same  was  paid  by  the  defendant.  The  court 
instructed  the  jury,  in  substance,  that  if  there  was  a  dispute  or  con- 
troversy as  to  the  sum  due,  and  the  plaintiff  accepted  $2,100  in  full 
payment  of  bis  entire  claim,  then  he  was  bound  by  such  settlement 
and  could  not  recover  ;  but,  if  there  was  no  dispute  or  controversy, 
then  the  plaintiff  was  entitled  to  recover.  No  complaint  is  made'  of 
this  instruction.  The  law  of  the  case  must  therefore  be  regarded  as 
settled,  and  the  only  question  to  be  determined  is  whether  the  evi- 
dence supports  the  verdict. 

Counsel  for  the  appellant  insist  that  the  uncontradicted  evidence 
shows  there  was  a  dispute  and  controversy,  and  counsel  for  the 
appellee  insist  that  there  was  no  material  controversy,  and  as  to 
whether  there  was  or  not,  the  evidence  was  conflicting.  Under  the 
contract,  the  plaintiff  was  entitled  to  recover  two  dollars  for  every 
certificate  of  membership  When  the  number  of  certificates  issued 
was  ascertained,  the  amount  due  the  plaintiff  could  be  readily  known 
by  a  mathematical  calculation.  We  have  read  the  evidence  intro- 
duced by  the  defendant  with  care,  and  find  there  is  no  evidence 
which  tends  to  show  that  there  was  any  mistake  or  controversy  as  to 
the  number  of  certificates  issued. 

There  is  evidence  tending  to  show  that  the  amount  agTeed  upon 
as  being  due  in  August,  1881,  was  based  upon  apphcations  for  mem- 
bership upon  which  no  policies  had  been  issued.  But  this  evidence 
is  expressly  contradicted  by  the  evidence  introduced  by  the  plaintiff. 
There  is  evidence  tending  to  show  that  there  was  a  dispute  and  con- 
troversy as  to  the  amount  the  defendant  ought  to  pay.  The  plaintiff, 
however,  testifies  that  there  was  no  dispute  or  controversy  as  to  the 
number  of  certificates  of  membership  which  were  issued  and  that 
the  policy  register  of  the  defendant  shows  how  many  certificates, 
were  issued.  And  this  is  the  only  question  about  which  any  mate- 
rial controversy  cotild  have  arisen;  for  there  is  no  evidence  tending 
to  show  that  the  defendant  was  indebted  to  the  plaintiff,  or  that  he 
was  not,  for  any  reason,  entitled  to  receive  two  dollars  for  every 
certificate  issued  as  shown  by  the  policy  register.  We  are  therefore 
of  the  opinion  there  was  a  conflict  in  the  evidence  as  to  there  being 
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a  contBDversy,  and  that  we  cannot  disturb  the  verdict  "We  are 
strongly  impressed  that  the  controversy  was  more  in  the  nature  of 
an  objection  ;  that  the  contract  was  one  which  operated  harshly  on 
the  defendant;  and  that  the  plaintiff  ought  not  to  ini*ist  on  the  pay- 
ment of  the  whole  amount  due  under  it,  which  we  do  not  think, 
under  the  evidence,  was  ever  seriously  disputed  by  any  one,  unless  it 
was  so  disputed  under  the  belief  the  plaintiff  was  claiming  the  con- 
tract  price  for  some  applications. 

Affirmed. 
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COUKT  OF  APPEALS  OP  KENTUCKY. 

Appeal  from  Hickman  Circuit  GoUrt, 

JONES,  MPa,  > 

t)«*  > 

K 

LIFE  ASSOCIATION  OF  AMEBICA*  / 

A  policy  of  insnranci)  provided  that  it  should  be  Void  fot  failai^e  of  inBUl'ed 

to  pay  the  stlpnlftted  ptemitlme  annnally. 
ffeld,  the  company  having  become  ihsolVenti  Insured  was  excused  from  paying 

subsequent  premlumst 

Edward  W.  Hines,  WfitPE  k  Taylo»,  for  AppeUants, 
J.  M.  BBAiiM£L,  for  Appellee^ 

P»TO»,   J. 

This  was  an  action  institated  hy  the  WidoW  and  cluldren  of  Wood 
M.  Jones  on  an  insurance  policy  issued  by  the  Life  Association  of 
America  on  the  life  of  Jones  for  $5,000<  The  consideration  was  the 
annual  payment  by  the  insured  of  $145  and  interest,  the  premium d 
to  be  paid  on  the  4th  of  March  in  every  year  duribg  the  life  of  the 
insured.  The  payments  to  bo  made  at  its  office  in  the  city  of  SL 
Louis,  the  policy  providing  that  if  failure  shall  be  made  in  the  pay- 
ment of  any  sum  as  stipulated  in  the  policy,  then  and  in  such  case 
the  policy  to  be  null  and  void,  etc. 

A  demurrer  was  filed  to  the  petition  and  sustainad  on  the  ground 
that  the  policy  had  been  forfeited  by  reason  of  the  non-payment  of 
the  seventh  premium  falling  due  on  the  4th  of  March,  1877.    It  is 

•  Opinion  filed.  May  13, 18S5.    From  KetUvcky  Law  B^ortwr, 
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alleged  in  the  petition  that  six  annual  premiums  had  been  paid,  and 
when  tha  seventh  premium  became  due  the  insured  was  able,  ready, 
and  willing  to  pay  his  money,  but  ascertained  (alleging  the  fact  to 
be  true)  that  the  insurance  company  had  failed  and  ceased  to  do 
business,  and  announced  their  purpose  of  making  an  assignment  of 
its  effects.  That  before  the  eighth  premium  became  payable,  and 
shortly  after  the  death  of  the  insured,  in  an  action  pending  against 
the  company  in  the  State  of  Missouri  by  the  superintendent  of  the 
State  insurance  department,  an  order  was  made  by  which  the  latter 
took  charge  of  all  the  assets  of  the  company.  Did  the  fact  that  the 
insurance  company  became  insolvent  and  ceased  to  do  business  ex- 
cuse the  insured  from  paying  the  seventh  premium?  is  the  only 
question  to  be  determined  in  this  case. 

The  demurrer  is  an  admission  of  the  truth  of  the  facts  alleged, 
and  therefore  we  see  no  reason  why  the  appellees  should  not  have 
been  required  to  answer. 

In  the  first  place  it  is  alleged  that  the  company  had  ceased  to  do 
business,  and  if  so  there  was  no  place  at  which  the  premium  could 
have  been  paid,  and  with  the  further  allegation  of  insolvency  it  would 
have  been  unreasonable  to  have  compelled  the  insured  to  pay  his 
money  year  after  year  to  an  insolvent  company  that  is  admitted  by 
the  pleadings  to  have  been  unable  to  comply  with  its  contract  If 
the  money  had  been  paid  it  might  have  enlarged  the  assets  so  as  to 
increase  the  dividend  in  a  final  distribution  between  those  entitled, 
without  resulting  in  any  benefit  whatever  to  the  insured.  If  insolv-^ 
ent  the  amount  of  the  seventh  premium  might  and  probably  would 
have  exceeded  the  amount  of  the  dividend  to  which  the  insured 
would  have  been  entitled  under  a  distribution  made  by  the  assignee, 
and  for  this  reason  if  no  other  it  would  be  unjust  to  require  the  in- 
sured to  part  with  his  money  in  consideration  of  an  undertaking  that 
could  never  be  complied  with  on  the  part  of  the  party  receiving  it 

The  obligation  to  comply  with  the  contract  of  insurance  was  mu- 
tual, the  one  as  much  liable  as  the  other,  and  the  insolvency  of  the 
company  was  a  sufficient  excuse  for  withholding  the  payment  by  the 
insured.  In  the  case  of  the  People  vs.  Empire  Mutual^  Life  Insur- 
ance Company,  92  New  York,  105,  it  is  said :  '*  The  implied  contract 
of  an  insurance  company  with  its  policy-holders  is  that  it  will  con- 
tinue to  do  its  business,  keep  on  hand  the  funds  required  by  law 
for  the  security  of  its  patrons,  and  remain  in  a  condition  so  long  as 
its  contracts  continue  to  perform  its  obligations,  and  when  it  fails  to 
do  this  it  has  broken  its  engagements.^' 
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Here  the  company  or  the  party  representing  it  is  claiming  a  for- 
feiture by  reason  of  the  non-payment  of  the  premium,  and  at  the 
same  time  admitting  that  if  the  money  had  been  paid  it  could  not 
have  complied  with  its  contract 

Such  a  defense  will  not  be  permitted  in  a  court  of  equity,  and  the 
court  below  should  have  overruled  the  demurrer  requiring  the  de- 
fense to  make  an  issue,  and  upon  a  failure  to  do  so  a  judgment 
should  have  been  rendered  for  the  plaintiff.  The  extent  of  the  re- 
covery is  a  question  not  presented  by  the  record. 

Judgment  reversed  and  remanded  for  proceedings  consistent  with 
this  opinion. 
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SUPREME  COURT  OP  PENNSXLVANIJL 


A.  8on!ii'-lAw>  if  nttfc  ft  clrectlmi^  nc*  legally  liable  for  kef  »a^^ttrt>  t&S  iitt  iMtilP- 
abte  interest  in  the  life  t)f  hia  motker-in-lftwi 

PElk  C^BilAH: 

^he  cOilri  cdn^e^tly  h^ld  that  tk^  doft-iii4a\^,  iii  i^hcsd  favoJf  th^ 
'policy  was  taken,  had  no  insiirablo  interest  in  the  life  of  his  mother- 
in-law.  He  ^as  not  a  creditoi*  of  hers,  noi*  in  any  manhei:'  legally 
liable  for  her  support  or  maintenance.  !^either  (^Ould  inherit  irom 
the  otherv  There  was  n^  iDonsangninitj^  between  them.  The  merd 
fact  that  he  married  hei*  daughtei^  gave  him  no  such  pecuniary  &ter^ 
est  in  the  preservation  of  her  life,  as  to  permit  him  to  efifet^t  a  valid 
insurance  thereon  for  his  benefitt  As  to  him  it  was  purely  a  gftm* 
bling  oontract. 

Judgment  affirmed. 

*  Deciflton  rendered)  Mar*  1^^ 
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SUPBEME  COUET     VERMONT. 
OoroBEB  Term,  1888. 


STATE 
vs. 
ENOS  D.  HOPKINS. 


) 

4 


The  statute,  No.  1,  s.  17,  acts  of  1874  (R.  L.  s.  3,616),  providing,  that,  if  an  in- 
surance agent  appropriates  to  his  own  use  any  money  received  hy  him  as 
such  agent,  and  does  not  pay  over  the  same,  etc.,  he  shall  be  guilty  of 
larceny,  is  constitutional. 

The  respondent  and  one  B.  were  insurance  agents  and  .partners.  The  indict- 
ment made  no  meutjon  of  the  firm,  but  was  found  asainst  the  respondent 
alone  in  relation  to  business  done  in  the  name  of  the  firm.  Held,  That  a 
copy  of  the  commission,  the  original  having  been  lost,  appointing  the  re- 
spondent and  his  partner  agents,  was  admissible  to  prove  the  agency 
charged. 

In  order  to  render  an  entry  made  by  a  deceased  person  admissible,  it  must  be 
proved,  that  it  was  in  his  handwriting,  that  it  was  a  part  of  his  duty  to 
make  it  and  in  the  regular  course  of  business,  and  that  he  was  dead. 

One  P.  was  a  sub-agent  of  the  insuiance  firm  or  company  to  which  the  re- 
spondent belonged.  A  cop^  of  P.'s  account,  showing  the  transactions  be- 
tween him  and  the  firm,  without  proving  the  loss  of  the  original  book,  was 
not  admissible  for  any  purpose ;  and  the  error  cau  be  taken  advautage  of 
by  merely  objecting  to  its  admission,  without  stating  a  reason. 

An  assistant  cashier  cannot  testify  to  entries  made  in  the  bank  books  prior  to 
his  employment,  where  it  did  not  appear  at  what  time  they  were  made,  or 
who  made  them,  or  in  whose  handwriting,  or  that  he  had  any  personal 
knowledge  of  them. 

The  resx>ondent  as  an  insurance  agent  was  charged  with  the  larceny  of  money 
from  a  foreign  insurance  company ;  Held,  That  it  was  not  necessary  for  the 
prosecution  to  prove  that  the  company  was  legally  doing  business  in  this 
State. 

The  neglect  or  refusal  to  pay  over  the  money  within  thirty  days  after  notice 
constitutes  a  crime.    The  Kheriff,  having  the  respondent  in  custody,  duly 
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authorized  by  an  agent  of  the  company,  could  give  the  requisite  notice  ;  no 
particular  sum  need  be  named ;  nor  the  authority  to  give  the  notice  be 
Btated. 

There  was  but  one  offense,  although  several  premiums  were  collected. 

It  was  not  important  to  inquire  whether  the  respondent's  partner  had  appro- 
priated any  of  the  insurance  money  to  his  own  use.  • 

The  court  charged  correctly  as  to  the  respondent's  commingling  the  money 
with  his  own. 

The  respondent  may  be  guilty  under  this  statute  although  he  may  not  have 
had  a  fraudulent  and  felonious  intent  to  steal  or  embezzle. 

It  is  the  duty  of  the  court  to  charge  fully  upon  all  the  points  of  law.  All 
rights  can  be  saved  without  any  requests.  Request^s  may  be  of  great  aid 
to  the  court,  if  precise  antl  certain ;  but  when  improperly  drawn,  they 
should  not  be  considered. 

It  was  in  the  discretion  of  the  court  to  allow  the  prosecution  to  examine  a 
witness  after  the  respondent  had  been  diiected  to  put  in  his  defense  ;  and 
especially  so,  as  the  respondent  had  no  testimony  to  offer,  and  notice  was 
given  when  the  State  rested  that  it  was  expected  to  use  the  witness. 

The  better  rule  is  to  proliibit  it  entirely ;  but  it  is  a  matter  wholly  in  the  dis- 
cretion of  the  trial  court. 

Indictment  based  upon  No.  1,  s.  17  of  the  acts  of  1874,  charging 
the  respondent  as  an  insurance  agent  with  larceny  of  money  from  the 
Fire  Association  of  Philadelphia,  a  fire  insurance  company,  having 
its  home  office  in  Philadelphia,  Penn.  Trial  by  jury,  December 
Term.  1881,  Caledonia  County,  Boss,  J.  presiding.     Verdict  guilty. 

As  to  the  2d  question  discussed  by  the  court :  The  State  to  prove 
the  appointment  of  the  respondent  as  agent  of  the  Fire  Association  as 
alleged  in  the  indictment,  offered  N.  P.  Bowman,  the  respondent's 
former  partner,  as  a  witness,  who  testified  that  Bowman  &  Hopkins 
were  commissioned  by  the  Fire  Association,  but  that  the  commission 
was  lost  and  could  not  be  found;  and  thereupon  the  State  produced 
a  commission  from  the  Fire  Association  to  P.  D.  Blodgett  &  Co.,  and 
the  witness  testified,  that  that  was  like  the  one  given  Bowman  & 
Hopkins,  except  that  the  name  Bowman  &  Hopkins  was  inserted 
in  the  place  of  P.  D.  Blodgett  &  Co.,  and  that  the  date  was  about 
October  1st,  1875. 

Whereupon  the  State  offered  said  commission  of  P.  D.  Blodgett  & 
Co.,  as  explained  by  said  Bowman,  as  a  copy  of  the  commission 
issued  to  Bowman  &  Hopkins  by  the  Fire  Assaciation,  to  the  admis- 
sion  of  which  copy  the  respondent  objected,  for  the  reason  that  said 
copy  showed  a  commission  to  Bowman  &  Hopkins,  and  not  to  the 
respondent  Enos  D.  Hopkins,  and  therefore  did  not  support  the  in- 
dictment, but  was  a  variance  from  the  agency  of  the  respondent  as 
therein  alleged. 

As  to  the  5th  question.:  It  became  necessary  to  prove  the  sum  due 
to  Bowman  &  Hopkins  on  their  deposit  in  the  bank  on  and  after 
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September  1,  1876;  and  A.  B.  Noyes,  asslBtant  cashier,  was  called 
for  that  purpose,  and  allowed  to  testify,  out  of  the  regular  order  o 
procedure.  When  he  first  came  into  the  court  room,  he  had  not 
examined  the  bank  books,  and  was  sent  back  to  examine  them.  The 
counsel  for  the  prosecution  at  this  point  gave  notice  that  the  State 
rested  with  the  exception  of  using  said  Noyes  as  a  witness.  There- 
upon the  court  directed  the  respondent  to  proceed  with  his  defense, 
assuring  his  counsel  that  ample  time  should  be  given  to  meet  the  re- 
served evidence.  Noyes  returned  with  the  bank  books,  and  was  per- 
mitted to  testify  against  the  respondent's  objection. 

As  to  the  notice,  or  8th  question:  It  appeared  that  the  only  notice 
to  the  respondent  to  pay  over  the  money  was  given  by  W.  H.  Pres- 
ton, the  sheriff,  who  held  the  respondent  in  custody  at  the  time;  that 
after  September  1, 1876,  one  Pope,  of  Boston,  was  the  general  agent 
for  the  insurance  company  in  New  England;  that  he  appointed  all 
the  local  agents,  and  their  business  \^as  transacted  solely  with  him, 
but  prior  to  September  1,  1876,  with  the  home  office;  that  the  pre- 
miums accruing  from  such  business  were  the  property  of  said  Pope, 
and  he  was  responsible  for  the  same  to  the  insurance  company.  Said 
Preston  testified  that  he  demanded  $288.81,  the  sum  appearing  on 
the  paper  handed  him  by  Pope,  or  by  Mr.  Ide,  the  State's  attorney, 
showing  the  balance  due  the  insurance  company;  that  he  thought 
Pope  requested  him  to  make  the  demand  upon  Hopkins,  as  he  un- 
derstood it,  for  the  purpose  of  laying  the  foundation  for  a  criminal 
prosecution;  that  he  was  authorized  to  accept  nothing  less  than  the 
$288.81 ;  that  the  respondent  was  not  well  at  the  time,  and  was  in 
jail,  and  remained  there  for  several  months. 

The  indictment  alleged  that  the  insurance  company  was  legally 
doing  business  in  this  State. 

The  first  count  averred  that  the  respondent  appropriated  the 
money  on  the  25th  day  of  March,  1877;  the  second,  on  the  first  day 
of  July,  1876;  and  the  third,  on  the  first  day  of  October,  1876. 

Ifc  appeared  that  October  1,  1875,  the  respondent  and  one  N.  P. 
Bowman  formed  a  copartnership  under  the  firm  name  of  Bowman  & 
Hopkins,  for  doing  insurance  business;  that  in  carrying  on  their 
said  business  they  represented  twenty-one  fire  insurance  companies, 
and  among  the  number  so  represented  was  the  Fire  Association  of 
Philadelphia;  that  they  continued  to  do  insumnce  business  as  a  firm 
until  October  1,  1876,  but  on  account  of  sickness  the  respondent 
left  the  office  on  the  6th  day  of  September,  1876,  and  did  not  after- 
wards return  to  take  part  in  the  business  transactions  of  the  firm. 
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The  respondent's  counsel  submitted  forty-fire  requests  to  the 
court  to  charge;  but,  in  view  of  the  decision  of  the  supreme  court,  it 
is  not  necessary  to  state  them.  The  other  facts  are  sufficiently  stated 
in  the  opimon. 

L.  H.  Thompson  and  Elisha  Ujlt,  for  Respondent, 

There  was  error  in  admitting  the  copy  of  the  commission.  Com- 
monwealth vs.  Wellington,  7  Allen,  299;  1  Green.  Ev.  (12th  ed.), 
s.  65;  Commonwealth  ts.  Wade,  17  Pick.,  395;  Common- 
wealth vs.  Trimmer,  1  Mass.,  476;  Bish.  Stat  Cr.  (1st  ed.), 
&  910;  Commonwealth  Ta  Pierce,  130  Mass.,  31;  Moore  vs.  State,  65 
Ind.,  215;  State  ts.  Owen,  73  Mo.,  441;  Williams  ts.  People,  110  HI, 
385.  There  was  error  in  admitting  the  memorandum,  "  no  check," 
1  Phil.  Ev.  (C.  &  H.'s  and  Edward's  notes),  pp.  348,  366;  Doe  ts. 
Turford,  23  E.  C.  L.,  390;  Champneys  ts.  Peck,  2  E.  C.  L.,  157;  Reg. 
TS.  Worth,  45  E.  C.  L.,  136.  In  State  ts.  Phair,  the  entries  were 
made  in  the  regular  course  of  business.  See  opinions  of  Blackburn, 
Mellor  and  Lush,  JJ.,  in  Smith  ts.  Blakely,  2  L.  R  Q.  B.,  326;  2 
Best  Et.,  a  501;  Hadley  ts.  Howe,  46  Vt.,  142;  Miller  Ta  Wood,  44 
Vi  378;  DaTis  Ta  lioyd,  1  Car.  &  Kir.,  275;  Kent  Ta  Garrin,  1 
Gray,  150;  Hibbard  Ta  Mills,  46  Vt.,  243.  There  was  error  in  ad- 
mitting the  copy  of  Parker's  account:  Ihirkee  Ta  R  R  Co.,  29  Vt, 
140;  Tucker  Ta  Bradley,  33  Vt.,  328;  Bartlett  Ta  Cabot,  54  Vt.,  242; 
Beg.  Ta  Langton,  15  Eng.  Bep.,  369;  1  Green.  Et.,  a  436:  The 
State  should  haTe  proTed,  as  it  alleged,  that  the  insurance  company 
was  legally  doing  business  in  this  State :  Commonwealth  Ta  Mar- 
tin, 130  Masa,  467;  Beg.  Ta  Hunt,  8  C.  &  P.,  642;  2  Busa  Cr.  (8th 
Am.  Ed.),  177,  688;  2  Bish.  Cr.  L.  (5th  ed.),  a  339;  Thorn  Ta  Ina 
Co.,  80  Penn.  St.,  15;  Spaulding  Ta  Preston,  21  Vt.,  10;  Paul  ts, 
Virginia,  18  Wall,  138.  A  legal  notice  was  not  giTen  to  pay  over 
the  money.  Pope  was  not  authorized,  much  less  to  delegate  his 
authority,  to  giTe  notice:  Story  Ag.,  sa  246,  247;  Fisher  ts.  Cuthell, 
5  East,  497;  Audley  Ta  Pollard,  Cro.  Eliz.,  561;  Mann  Ta  Walters, 
10  Bam.  &  Cr.,  631;  Lyster  Ta  Goldwin,  42  E.  C.  L.,  611; 
Stanton  Ta  Blossom,  14  Mass.,  117;  Whur.  Ag.,  a  348;  2  Kent  Com. 
(1 1th  ed.),  633.  The  respondent  should  haTe  been  informed  of  Pres- 
ton's authority.  Phillips  Ta  Bridge,  7  Eng.  Bep.,  148;  3  PhiL  Er. 
692;  Bradstreet  Ta  Clark,  21  Pick,  289;  Nichols  Ta  Boston,  98  Maaa 
43;  Connor  Ta  Bradley,  1  How.,  217;  Bex  Ta  Jones,  7  C.  &  P.,  833. 
Notice  should  haTe  been  giTen  both  Bowman  and  Hopkina  Ilsey  ts. 
Essex  County,  7  Gray,  465;  2  Kent  Com.,  633;  MaFtine  Ta  Ina  Co., 
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63  N.  Y.,  339;  Low  vs.  Perkms,  10  Vt,  632.  The  charge  as  to  com- 
mingling the  money  was  erroneous,  in  that  it  did  not  explain  to  the 
jury  that  consent  could  be  implied  from  the  course  of  business. 
State  T&  Kent,  22  Minn.,  41;  2  BusaC  Cr.,  182;  Commonwealth  vs. 
Steams,  2  Met,  343;  Commonwealth  ts.  Libby,  11  Met,  64;  Bex  te. 
Hodgson,  3  C.  &  P.,  622;  1  Bish.  Cr.  L.,  ss.  298,  303;  2  ib.,  ss.  371, 
372;  Yates  vs.  The  People,  32  N.  Y.,  509.  It  was  error  to  charge 
that  it  was  the  neglect  to  pay  over  the  general  balance  for  thirty 
days  after  notice.  Commonwealth  vs.  Shepard,  1  Allen,  686.  Also 
error  to  charge  that  the  question  of  intent  was  not  involved.  Crime 
proceeds  only  from  a  criminal  mind.  1  Bish.  Cr.  L.,  ss.  206,  207, 
286,  290,  303;  2  ib.,  ss.  371,  372;  Beg.  vs.  Allday,  8  C.  &  P.,  136; 
Smith  vs.  Kinne,  19  Vt,  568;  Bex  vs.  Gill,  1  Str.,  191;  Beg.  va  Beed, 
41  E.  C.  L.,  170;  Bobinson  vs.  State,  53  Md.,  151;  Bish.  Stat  Cr.,  ss. 
123,  131, 139,  239,  360,  414,  425;  State  vs.  Gregory,  10  Beporter, 
522;  State  va  Ellis,  74  Mo.,  385;  Jenltins  vs.  State,  53  Ga.,  33;  Par- 
rel vs.  State,  32  Ohio  St,  456;  Faulks  vs.  The  People,  39  Mich.,  200; 
Myers  va  State,  1  Conn.,  502;  Commonwealth  vs.  Power,  7  Met,  596; 
Commonwealth  va  Filbum,  119  Masa,  297;  State  va  Gilbert^  16 
Beporter,  340.  The  State  charges  a  felony;  it  should  have  proved 
a  felonious  intent  1  Bish.  Cr.  Proc,  sa  279,  291;  2  ib.,  sa  288,  694; 
State  va  Wheeler,  3  Yt,  347;  Commonwealth  va  Adams,  127  Masa 
17.  There  was  such  a  variance  between  the  agency  and  appropriation 
charged  and  those  proved,  that  the  court  should  have  directed  a 
verdict  of  acquittal  Commonwealth  vs.  Merrifield,  4  Met.,  468;  2 
Bish.  Cr.  L.,  a  357;  Fullerton  va  Seymour,  6  Vt,  249.  The  court 
should  have  compelled  the  State  to  choose  upon  which  of  the  three 
counts  it  claimed  a  conviction.  State  va  Smith,  22  Yt,  76;  1  Bish. 
Cr.  Proc.  a  211.  The  respondents  should  have  been  allowed  to  read 
authorities  to  the  jury.  State  vs.  Croteau,  23  Yt,  14;  State  va  Mc- 
Donnell, 32  Yt,  491;  10  Met,  286;  7  Gray,  51;  9  C.  &  P.,  362;  66 
Ga,  308;  ib.,  759.  The  statute  is  unconstitutional.  Ex  Parte 
Westfield,  65  Cal.,  560. 

Habby  Blodgbtt,  Belden  &  Ide  and  Staffobd, /or  the  Stale, 

The  copy  of  the  commission  was  properly  admitted.  State  vs. 
Brown,  49  Yt,  440.  Also  the  memorandum,  *'  no  check,"  made  by 
the  president  of  the  company.  State  vs.  Phair,  48  Yt,  378;  1  Smith 
Lead.  Caa,  139,  n.;  1  PhiL  Ev.  (5th  ed.),  348.  Also  the  copy  of 
Parker's  account.  Weeks  vs.  Barron,  38  Yt,  420.  The  court  has 
already  affirmed  the  constitutionality  of  the  act  in  this  case.    It  was 
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ot  necessary  to  prove  a  criminal  intent.  Shaw,  Ch.  J.,  Common- 
wealth vs.  Marsh,  7  Met.,  472;  Commonwealth  vs.  Ellwell,  2  Met- 
190. 

dearly  analogous  to  the  act  under  consideration  are  the  Massa- 
chusetts statutes  prohibiting  the  sale  of  intoxicating  liquors.  Under 
them  it  has  been  uniformly  held  that  the  ignorance  of  the  seller  as 
to  the  intoxicating  quality  of  the  liquor  he  was  selling  is  no  defense. 
C>ommonwealth  7S.  Boynton,  2  Allen,  160;  Commonwealth  vs.  Good- 
man, 97  Mass.,  117;  Commonwealth  vs.  Hallet,  103  Mass.,  452.  The 
question  of  intent  has  been  held  immaterial  in  cases  under  the  stat- 
ute against  the  sale  of  adulterated  milk.  Commonwealth  vs.  Farrer, 
9  Allen,  489;  see  Commonwealth  vs.  Emmons,  98  Masa,  6;  Com- 
monwealth vs.  Hudson,  97  Mass.,  565;  State  vs.  Welch,  21  Mich.,  22; 
3  Green.  Ev.,  s.  21. 

It  is  wholly  in  the  discretion  of  the  trial  court  to  determine  whether 
the  respondent's  counsel  may  read  authorities  to  the  jury.  State  vs. 
McDonnell,  32  Vi,  532;  Commonwealth  vs.  Porter,  10  Met,  284; 
Commonwealth  vs.  Austin,  7  Gray,  51;  State  vs.  Hoyt,  46  Conn.> 
330;  Curtis  vs.  State,  36  Ark.,  884;  People  vs.  Anderson,  44  CaL, 
70;  Whar.  Cr.  L.,  s.  3,011;  State  vs.  Klinger,  46  Mo.,  224;  State  vs. 
Smallwood,  78  N.  C,  560;  Franklin  vs.  State,  12  Md.,  236.  It  was  in 
the  discretion  of  the  court  to  allow  Noyes  to  testify  when  he  did. 
State  vs  Magoon,  50  Vt,  333;  State  vs.  Bridgman,  49  Vi,  202.  If 
the  respondent  objected  to  the  means  or  mode  of  proving  what 
Noyes  testified  to,  he  should  have  so  staled,  and  the  attention  of  the 
court  called  to  it,  otherwise  the  objection  is  waived.  Motley  vs. 
Mead,  43  Vt.,  633;  Weeks  vs.  Barron,  38  Vt ,  420;  Matthews  vs.  Le- 
compte,  24  Mo.,  545;  Leet  vs.  Wilson,  24  CaL,  398.  But  we  insist 
that  the  bank  books  themselves  are  the  proper  evidence  of  the 
amount  of  the  deposit,  after  having  been  identified  as  the  regular 
depositor's  books.  McKavlin  vs.  Breslin,  8  Gray,  177;  Cavendish  vs. 
Troy,  41  Vi,  99;  Mortimor  vs.  McCullom,  6  M.  &  W.,  58;  Hinkle  vs. 
Smith,  21  m.,  238.  The  presumption  is,  that  the  company  was 
legally  doing  business  in  this  State.  Timson  vs.  Moulton,  3  Cush., 
269;  Wilson  vs.  Melvin,  13  Gray,  73;  Trott  vs.  Irish,  1  Allen,  482. 
But  if  the  company  failed  to  do  its  duty,  that  would  be  no  excuse  for 
the  respondent  in  violating  his.  Baldwin  Bros,  va  Potter,  46  Vi, 
402. 

Tait,  J. 

L  It  is  claimed  that  the  statute  under  which  the  respondent 
stands    indicted*  is    unconstitutional.      Its    constitutionality    was 
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affirmed  by  this  court  in  a  cause  entered  at  the  October  term,  1878, 
in  Caledonia  County,  against  this  same  respondent. 

II.  The  respondent  and  one  Bowman,  as  partners  under  the 
name  of  Bowman  &  Hopkins,  were  agents  of  the  Fire  Association, 
an  insurance  company  organized  under  the  laws  of  Pennsylvania. 
The  indictment  makes  no  mention  of  the  firm,  but  was  found  against 
the  respondent  alone,  in  relation  to  business  done  in  the  name  of  the 
firm.  There  was  no  reason  why  he  could  not  have  been  separately 
indicted.  He  could  in  the  business  of  the  firm  commit  the  offense 
charged  without  any  reference  to  his  partner.  The  fact  that  Bow- 
man &  Hopkins  were  agents,  made  the  respondent  none  the  less  an 
agent.  The  commission  of  Bowman  &  Hopkins  having  been  lost,  it 
was  not  error  to  admit  what  was  shown  to  have  been  a  copy  of  it. 

m.  The  State  claimed  that  the  premiums  on  the  business  of 
Bowman  &  Hopkins  for  certain  months  in  the  year  1876  had  not 
been  paid.  The  monthly  accounts  current  for  such  months  were  in 
evidence;  and  on  each  of  said  accounts  the  memorandum,  ''No 
check,'*  had  been  written,  indicating,  as  was  claimed,  that  no  funds 
accompanied  the  accounts.  This  memorandum  was  admitted  in 
evidence,  the  respondent  excepting.  The  State  claimed  that  the 
memorandum  was  made  by  the  president  of  the  company,  Mr. 
Butler,  then  deceased.  To  justify  the  court  in  the  admission  of 
such  evidence  it  should  have  been  shown  that  the  entry  was  in  the 
handwriting  of  Mr.  Butler;  that  lie  was  under  an  obligation,  or  that 
it  was  a  part  of  his  duty,  to  make  the  entijr,  in  the  regular  course  of 
business,  and  that  he  was  dead.  This  latter  fact  was  the  only 
one  shown;  and  the  admission  of  the  memorandum  was  error. 
State  vs.  Phair,  48  Vt.,  366. 

IV.  A.  C.  Parker  acted  as  sub-agent  of  Bowman  k  Hopkins,  and 
to  prove  when  and  how  the  payment  of  the  premiums  on  the  Green 
policy  was  made,  the  court  admitted  in  evidence  a  copy  of  Parker's 
account  His  original  book  was  not  produced,  nor  its  loss  or 
destruction  shown.  We  think  this  was  error.  The  copy  of  the 
account  might  have  been  used  by  the  witness  to  refresh  his  memory; 
but  so  long  as  the  original  book  was  in  existence  it  was  error  to 
admit  the  copy  as  substantive  testimony.  Tucker  vs.  Bradley,  33 
Yt.,  324.  It  being  a  mere  copy,  it  was  not  admissible  for  any  pur- 
pose. We  are  not  inclined  in  so  holding  to  put  the  case  upon  the 
ground    claimed    by    the    respondent's    counsel,  that,   not    being 
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required  to  state  the  ground  of  his  objection,  he  was  aot  bound  to 
specify  it  to  have  his  exception  ayail  him,  as  intimated  ih  Bartlett  tb. 
Cabot,  54  Yt.,  242.  In  the  case  at  bar  the  cQpy  was  not,  substan- 
tively, evidence,  and  could  not  be,  for  any  puipose,  until  the  loss  of 
the  original  account  was  shown;  and  it  could  not  be  made  so  by  the 
failure  of  the  respondent  to  object  to  it  as  a  copy. 

V.  The  testimony  of  A.  B.  Noyes  was  not  admissible.  He  testi- 
fied as  to  entrios  made  in  the^books  produced  as  books  of  the  bank; 
he  was  not  employed  in  the  bank  when  the  entries  were  made;  it 
did  not  appear  by  whom  they  were  made,  when  they  were  made,  in 
whose  handwriting  they  were,  or  that  Noyes  had  any  personal 
knowledge  of  them.  Such  entries,  not  verified,  cannot  be  testified 
to  by  one  who  has  no  personal  knowledge  of  them. 

VL  Was  the  prosecution  bound  to  prove  that  the  Fire  Associa- 
tion was  legally  doing  business  in  the  State  of  Vermont  ?  We  think 
the  decisions  in  this  State  in  analagous  cases  warrant  us  in  holding 
the  negative.  In  Baldwin  v&  Poiter,  46  Yt,  402,  it  was  held  that 
an  agent  was  bound  to  account  to  his  principal  for  money  obtained 
by  him  as  such  agent  on  illegal  and  void  contracts.  The  same 
principal  was  afi&rmed  in  Thayer  vs.  Partridge,  47  Yt.,  423.  No  one 
should  be  protected  by  the  law  in  committing  larceny  of  the  prop- 
erty of  another,  in  whatsoever  manner  the  property  was  acquired. 
Whether  the  association  was  legally  doing  business  in  this  State 
or  not  was  immaterial.  It  was  not  necessary  either  to  allege  or 
prove  it. 

Vii.  A  question  is  made  upon  the  notice  given  the  respondent 
to  pay  the  company  the  premiums  collected  and  retained  by  him. 
The  statute  makes  the  refusal  or  neglect  to  pay  over  money  to  the 
party  entitled  to  it,  criminal  only  after  thirty  days  from  the  time  of 
notice  to  make  such  payment  It  was  not  necessary  to  have  ren- 
dered the  notice  a  valid  one  that  the  exact,  or  indeed  any  sum 
should  have  been  demanded,  or  that  the  party  giving  the  notice 
should  have  had  authority  to  have  received  the  money  or  that  the 
respondent  should  have  been  in  good  health,  or  at  liberty,  or  that  it 
was  given  in  order  to  found  a  criminal  prosecution  upon  it,  or  that 
Preston  should  have  disclosed  the  particulars  of  his  autliority  to 
give  the  notice.  All  that  the  statute  required  was  that  the  agent 
should  have  had  notice  to  pay  the  money.    In  this  case  there  was 
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evidence  tending  to  show  notice,  and  that  Preston  had  authority  to 
give  it;  and  we  think  the  charge  of  the  court  on  the  subject  correct. 

Vm.  Many  other  questions  are  made  in  respect  to  the  charge. 
We  think  the  court  below  committed  no  error  in  telling  the  jury 
that  it  was  not  important  to  inquire  whether  Bowman  had  appro- 
priated any  premiums  to  his  use;  Hopkins  was  the  one  on  trial, 
and  it  was  immaterial  what  Bowman  had  done.  The  question 
was,  had  the  respondent  collected  premiums  and  neglected  and 
refused  to  pay  them  over  after  notice?  It  was  an  appropriation 
to  the  use  of  the  respondent  when  he  applied  them  to  the  use  of 
the  firm.  The  fact  that  the  agent  was  entitled  to  retain  15 
per  cent  of  the  premiums  gave  him  no  right  to  the  other  85 
per  cent  We  perceive  no  error  in  the  charge  in  respect  to  the 
commingling  the  respondent's  money  with  that  of  the  company 
represented  by  him,  and  the  consent  of  the  company  to  the  use  of 
the  premiums  by  the  firm  of  Bowman  &  Hopkins.  The  jury  were 
told  that  if  the  company  consented  to  it,  then  it  amounted  to  a 
loan.  We  think  there  was  but  one  offense  committed  by  the 
respondent,  not  as  many  as  there  had  been  single  premiums  col- 
lected. Although  there  had  been  more  than  one  collected,  they 
were  all  in  his  hands  at  the  time  notice  was  given;  but  one  notice 
was  given,  and  the  offense  was  creat^'d  when  he  neglected  for  thirty 
days  to  pay  the  balance  due  the  company. 

IX.  The  remaining  question  in  respect  to  the  charge  is  the  one 
relating  to  the  intent  of  the  respondent  in  doing  the  alleged  act. 
Was  it  necessary  that  he  should  have  acted  fraudulently  and  felon- 
iously, that  he  should  have  had  the  intent  to  steal,  that  he  should 
have  ''  had  a  heart  void  of  social  duty  and  been  fatally  bent  on  mis- 
chief?" We  think  not  "Nothing  in  law  is  more  incontestable 
than  that,  with  respect  to  statutory  offenses,  the  maxim  that  crime 
proceeds  only  from  a  criminal  mind  does  not  universally  apply." 
Halstead  vs.  State,  12  Yr.  (N.  J.),  552.  Where  an  act  is  made 
indictable,  a  criminal  intent  need  not  be  shown,  unless  from  the 
language  or  effect  of  the  statute,  a  purpose  to  require  the  existence 
of  such  an  intent  can  be  seen.  Where  the  kw  forbids  the  doing  of 
an  act,  the  intent  to  do  the  act  is  the  criminal  intent  which  imparts 
to  it  the  character  of  an  offense.  Convictions  of  manslaughter  are 
frequent  where  the  only  fault  in  the  offenders  is  that  of  negligence. 
For  numerous  cases  where  the  same  doctrine  has  been  held,  see 
People  vs.  Roby,  17  Reporter,  626  (Sup.  Ct  Mich.). 
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We  have  noticed  all  the  questions  in  respect  to  the  charge  made 
by  the  brief  for  the  respondent  We  have  not  examined  in  detail 
he  multitudinous  requests  made  in  his  behall  It  is  difficult  to  de- 
termine whether  they  v^ere  all  complied  with  or  not.  All  the  rights 
of  a  respondent  can  be  saved  without  any  requests  for  instructions. 
It  is  the  duty  of  the  court  to  charge  fully  upon  all  the  points  of  law 
in  the  case;  and  exceptions  can  be  taken  to  the  charge  as  given,  or 
the  neglect  to  charge,  upon  any  question.  But  requests  when  prop- 
erly drawn  are  useful  as  showing  to  the  court  the  claims  made,  the 
questions  which  it  is  desired  should  be  submitted  ;  and  at  times  are 
of  great  aid  to  the  court.  "When  instructions  are  asked  they 
should  be  precise  and  certain  to  a  particular  intent,  that  the  point 
intended  to  be  raised  may  be  distinctly  seen  by  the  court,  and  that 
error,  if  one  be  made,  may  be  distinctly  assigned."  United  States 
va  Bank  of  the  Metropolis,  15  Pet,  406.  "  The  true  object  of  sub- 
mitting a  point  to  the  court  is  to  obtain  a  dear  and  reUable  instruc- 
tion to  aid  the  jury  in  the  formation  of  an  intelligent  verdict  The 
court  should  decline  to  receive  a  point  when  it  is  so  obscurely 
worded  as  to  confuse  rather  than  enlighten  the  jury."  McEinney  vs. 
Snyder,  78  Penn.  St,  497.  "  A  few  plain  propositions,  embracing 
the  law  nipon  the  facts  of  the  case,  are  greatly  to  be  preferred,  in 
every  case,  to  a  long  string  of  instructions,  running  into  each  other, 
and  involving  intricacies,  requiring  as  much  elucidation  as  the  facts 
of  the  case  themselves."  State  vs.  Mix,  15  Mo.,  153.  Forty-five  in- 
structions in  this  case  could  not  have  been  required  on  the  part  of 
the  defendant  for  the  purpose  of  having  his  case  presented  in  a 
proper  manner,  and  enlightening  the  jury  upon  the  law;  and  if  the 
requests  had  been  fully  comphed  with,  in  the  order  in  which  they 
were  made,  they  were  calculated  rather  to  mislead  and  confuse 
them.  Where  requests  made  are  of  such  a  character  that  the  court 
is  not  bound  to  receive  them,  exceptions  taken  to  a  refusal  to  charge 
as  requested,  should  not  be  considered  ;  the  rights  of  the  respond- 
ent can  be  saved  by  exceptions  taken  to  the  charge  as  given,  point- 
ing out  specifically  the  matter  excepted  to. 

It  was  not  error  for  the  court  to  permit  the  witness  Noyes  to  be 
examined  after  the  respondent  had  been  directed  to  put  in  his  de- 
fense. The  respondent  had  no  testimony  ;  and  it  is  difficult  to  see 
how  the  order  in  which  the  State's  evidence  was  given  affected  him 
injuriously.  The  order  of  the  trial  as  to  the  examination  of  a  wit- 
ness out  of  time,  is  always  in  the  discretion  of  the  court,  the  ad- 
verse party  having  an  opportunity  of  meeting  the  evidence  thus 
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given.  This  point  was  so  held  in  State  vs.  Magoon,  50  Vt.,  333,  and 
State  vs.  Potter,  52  Vt,  33.  Under  the  indictment  there  was  no  oc- 
casion for  the  State  to  elect  as  to  any  one  offense  charged.  As  we 
have  before  said  there  was,  under  the  evidence  as  given,  bat  one  of- 
fense, and  that  arose  when  the  thirty  days  elapsed  after  the  notice 
given  him  to  pay  over  the  balance  in  his  hands.  There  was  no  evi- 
dence tending  to  show  several  distinct  and  independent  felonies, 
and  therefore  no  occasion  to  apply  the  rule  contended  for. 

The  question  is  made  as  to  the  respondent  having  received  for  the 
company  a  substitute  for  money  and  not  money  itself;  and  it  is 
claimed  that  evidence  of  a  receipt  of  checks  does  not  support  the 
allegation  in  the  indictment  of  a  receipt  of  money.  If  the  respond- 
ent received  in  payment  of  a  premium,  a  bank  check,  and  collected 
the  check,  this  would  constitute  a  receipt  of  money,  and  would  sup- 
port the  indictment  in  that  respect.  The  jury,  we  think,  were  not 
misled  in  this  matter;  they  were  told  to  inquire  whether  the  re- 
spondent received  money  ;  witnesses  testified  they  had  paid  him 
money,  and  the  court  repeated  the  question,  "  Do  you  find  that  he 
did  receive  the  money  ?  that  it  came  into  his  custody  ?  and  did  he 
receive  it  as  such  agent  ?"  A  jury  would  have  been  dull  indeed, 
who  could  under  such  a  charge  have  been  misled,  and  have  con- 
victed a  respondent  for  receiving  a  substitute  for  money,  instead  of 
money. 

The  court  "  ruled  that  counsel  had  not  the  right  in  a  criminal  case 
to  read  such  authorities  as  he  chose  to  the  jury,  nor  to  read  author- 
ities generally."  We  think  this  is  a  correct  proposition.  It  is  a 
matter  wholly  in  the  discretion  of  the  court.  We  see  no  good  object 
in  so  doing  in  any  case.  The  better  rule  is  to  prohibit  it  entirely;  it 
can  only  tend  to  confuse  the  jury  in  their  ideas  of  the  law.  It  does 
not  follow  that  because  the  jury  are  judges  of  the  law,  that  counsel 
can  read  what  they  please  to  them.  This  rule  that  the  jurors  are 
judges  of  the  law  does  not  affect  the  course  or  order  of  procedure  of 
the  trial  in  the  least ;  it  is  the  result  of  the  power  of  the  jury  rather 
than*  of  any  abstract  inherent  right,  and  the  trial  should  be  con- 
ducted in  the  usual  course  of  proceedings.  The  reading  of  law  from 
the  books,  even  by  the  court,  whose  duty  it  is  to  instruct  the  jury  as 
to  the  law,  was  criticised  in  State  vs.  McDonnell,  32  Vt.,  491,  where 
the  court  say :  "  One  might  almost  as  well,  for  any  purpose  of  actual 
enlightenment,  give  the  jury  a  general  treatise  upon  criminal  law, 
and  tell  them  the  whole  law  applicable  to  the  case  would  be  found 
under  the  title  homicide,  or  manslaughter  and  murder.''    My  own 
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impreasLon  is,  that  counsel  are  not  at  liberty  to  insist  to  the  jury 
that  the  law  is  different  from  that  given  by  the  court  As  wdl 
might  they  argue  to  them  the  questions  of  the  admission  or  rejec- 
tion of  evidence  and  many  other  legal  ones  arising  upon  the  trial; 
and  this  view  is  not  at  eJl  inconsistent  with  the  fact,  that,  by  the 
power  of  the  jury  to  render  a  general  verdict,  they  virtually  become 
judges  of  the  law. 

The  remaining  question  arises  upon  the  motion  to  set  aside  the 
verdict  for  the  reason  that  the  officer  having  the  jury  in  cufftody, 
was  present  with  them  during  their  deliberations.  The  oath  admin- 
istered to  an  officer  in  charge  of  the  jury  in  a  criminal  case  contains 
the  provision  that  he  will  suffer  no  person  to  speak  to  them  or  speak 
to  them  himself  concerning  the  cause  on  trial  or  any  matter  thereto 
relating.  It  does  not  appear  in  this  cause  that  any  conversation  was 
had  by  the  officer  with  any  one  of  the  jurors  ;  and  We  do  not  see 
how  the  respondent  could  have  been  prejudiced  by  his  mere  pres- 
ence in  the  performance  of  his  duties  in  keeping  the  jurors  together. 
What  the  effect  of  his  conversing  with  them  in  relation  to  the  case 
on  trial  would  be,  we  are  not  called  upon  to  decide. 

For  the  errors  indicated,  the  exceptions  are  sustained,  judgment 
reversed,  verdict  set  aside,  aiid  cause  remanded  for  trial. 
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SXJPBEME  COUKT  OP   OHIO. 


Error  to  the  District  Court  of  Franldm  County, 


FALKENBACH  1 


va.  \ 

PATTERSON,  Receiveb.' 


SELTZER  . 

PATTERSON,  Rbceivek.* 

Where  a  deposit  of  9100,000  in  securities  is  made  by  the  company  with  the 
superintendent  of  insurance,  a8  required  by  §6  b-10,  of  O.  Li.,  vol.  69,  p. 
lo2  (R.  S.,  §§  3,593-3,595),  such  securities  are  held  by  him  as  security  for 
policy-holden  only,  and  not  for  the  security  of  the  general  creditors  of  the 
company. 

8uch  a  deposit  does  not  change  the  character  of  such  securities )  and,  subjeci 
to  the  rights  ol  such  policy-holders,  sa<'.h  securities  are  also  subject  to  the 
rights  oftbe  makers  of  the  same. 

When  such  a  company  has  become  insolTent/  and  is  dissolved,  and  a  receiyer 
is  winding  up  the  afiairs  of  the  company,  if  a  part  or  all  of  such  deposited 
securities  be  needed  to  pay  such  policy-holders,  there  should  be  collects 
the  amount  needed,  if  the  securities  are  sufficient,  to  pay  such  claims ;  if 
the  securities  are  not  sufficient,  the  proceeds  should  be  duly  applied  upon 
the  claims  of  such  policy-holders. 

After  the  claims  of  policy-holders  are  satisfied,  the  remaining  securities  are 
liable  only  to  the  rights  of  the  company  in  such  securities  ;  and,  as  against 
the  makers,  the  company  had  no  rights  in  accommodation  notes  and  mort.- 
gages  giyen  to  suclr  company  for  the  purpose  only  of  such  deposit. 

These  casse  are  alike  in  legal  principles^ 

In  March  of  the  year  1877,  William  M.  Patterson,  as  receiver  of  the 

DMlsion  ranaaMd,  Jaii«  16,  IMC.    To  ftppear  In  48  O.  8/  B. 
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Ohio  Life  Insurance  Company,  commenced  bis  actions  in  the  Court 
of  Common  Pleas  of  Franklin  County,  one  against  Joseph  Falken- 
bach  and  William  D.  Hill,  superintendent  of  life  insurance  for  the 
State  of  Ohio,  and  others,  the  object  and  purposes  of  which  was  the 
foreclosure  of  a  mortgage  claimed  to  have  been  executed  by  Joseph 
Falkenbach  to  the  company,  to  secure  the  payment  of  the  note  of 
Falkenbach  described  in  the  petition  ;  and  the  other  against  Van  S. 
Seltzer,  said  superintendent  and  others,  seeking  the  foreclosure  of  a 
mortgage  of  Seltzer,  to  secure  the  payment  of  his  note  described  in 
the  petition. 

The  petitions  aver  the  creation  and  organization  of  the  Ohio  Life 
Insurance  Company,  as  a  corporation  under  the  laws  of  the  State  of 
Ohio,  to  do  a  business  of  life  insurance  about  January,  1874,  that  such 
company  or  corporation  ceased  such  business  in  January,  1875,  for  the 
reason  of  its  insolvency  and  inability  to  conduct  the  same.  That 
about  May  25,  1876,  proceedings  were  instituted  by  the  directors  of 
such  corporation  in  the  Court  of  Common  Pleas  of  Cuyahoga  County 
to  dissolve  the  corporation  and  settle  up  its  liabilities,  which  resulted 
in  the  appointment  of  Patterson,  receiver  of  the  assets  of  said  com- 
pany, with  authority  to  collect  the  same,  and  to  apply  their  proceeds 
to  the  payment  of  the  liability  of  the  company.   • 

That  said  corporation,  at  the  time  of  said  dissolution,  was  not 
possessed  of  any  assets  at  its  place  of  business,  or  elsewhere,  except 
such  as  are  hereinafter  stated.  That  in  pursuance  of  the  laws  under 
which  said  company  was  organized,  and  before  it  did,  or  was  author- 
ized to,  commence  the  business  of  Hfe  insurance,  it  deposited  with 
the  State  superintendent  of  insurance,  at  Columbus,  Ohio,  notes 
secured  by  mortgages  upon  real  estate  amounting  upon  their  face  to 
$100,000.  That  the  several  notes  so  deposited  were  each  payable 
five  years  from  date,  with  interest  at  the  rate  of  eight  per  cent  per 
annum,  payable  annually.  That  the  indebtedness  of  said  company 
as  found  by  said  court,  for  losses  under  policies  issued  before  its  dis- 
solution and  other  liabihties,  amounted  to  $40,000,  or  more,  and  that 
said  company  has  no  assets  with  which  to  pay  any  part  thereof,  ex- 
cept the  securities  aforesaid;  and  that  among  the  notes  so  deposited^ 
were  included  the  note  and  mortgage  of  Joseph  Falkenbach,  and 
the  note  and  mortgage  of  Van  S.  Seltzer.  That  said  notes  and  mort- 
gages were  assigned  to  W.  D.  Hill,  superintendent  of  insurance,  in 
trust  for  the  benefit  of  said  company,  and  its  creditors,  to  be  held  for 
that  purpose,  and  were  so  held  by  that  officer  for  that  purpose,  and 
no  other,  under  the  laws  of  the  State  in  that  behali 


Digitized  by  VjOOQ IC 


1885. J        Falkenba€h  and  Seltzer  vs.  Patterson^  Receiccr,        671 

The  petitions  further  aver  the  amount  claimed  to  be  due  from 
Falkenbach  and  Seltzer.   Demurrers  to  the  petitions  were  overruled. 

The  defendants  below,  that  is,  Joseph  Falkenbach  in  the  action 
against  him,  and  Van  S.  Seltzer  in  the  action  against  him,  by  their 
amended  answers  deny  substantially  the  averments  of  the  petitions,, 
except  the  execution  of  the  notes  and  mortgages,  and  deny,  that  any 
sum  whatever,  was  due  to  the  plaintiff,  as  such  receiver  from  Falken- 
bach and  Seltzer,  on  said  notes  and  mortgages,  and  aver  that  such 
pretended  creation  and  organization  of  such  company  or  corporation 
was  in  fraud  of  the  laws  of  the  State. . 

The  second  defense  of  these  answers  set  forth,  that  these  notes  and 
mortgages  were  wholly  without  consideration,  as  to  Falkenbach  and 
Seltzer,  and  that  any  pretended  consideration  upon  which  the  same 
were  signed  and  executed  by  them  had  wholly  failed. 

The  third  defense  of  the  answers  shows,  that  Falkenbach  and  Selt- 
zer were  severally  induced  to  make  said  notes  and  mortgages  by  the 
false  and  fraudulent  representations  of  one  Charles  J.  Hess,  pro- 
fessedly acting  for  and  under  the  authority  of  said  pretended  com- 
pany. 

The  replies  deny  all  and  singular  the  allegations  of  such  answers. 

The  judgments  of  the  court  of  common  pleas  in  the  actions  were 
in  favor  of  Falkenbach  and  Seltzer,  and  Patterson,  as  such  receiver, 
took  his  appeal  to  the  district  court. 

The  district  court  in  each  of  the  bases,  found  generally  for  the 
plaintiff,  and  upon  request  of  the  plaintiffs  in  error  found  the  facts 
and  conclusions  of  law,  separately,  as  follows: — 

1.  That  the  defendants,  Joseph  Falkenbach  and  Yan  S.  Seltzer 
made  and  delivered  to  the  Ohio  Life  Insurance  Company  the  notes 
and  mortgages  described  in  the  petition. 

2.  That  they  were,  by  the  president  and  secretary  of  said  insur- 
ance company,  indorsed  and  delivered  to  the  the  superintendent  of 
insurance  as  stated  in  the  petition. 

3.  That  they  were,  by  said  superintendent,  deposited  with  the 
State  treasurer  on  or  before  January  20,  1874,  and  have  since  re- 
mained so  deposited. 

6.  That  the  several  acts  and  proceedings  required  by  law  to  be 
done  and  performed  by  the  corporators  prior  to  commencing  busi- 
ness, were  by  said  corporators  so  done  and  performed,  and  that  said 
corporation  was  regularly  organized  in  due  form  of  law,  and  de- 
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podted  with  the  sapeiintendent  of  ixusurance,  the  secarities  required 
by  law,  before  said  Buperintendent  issued  to  said  corporation  his  cer- 
tificate of  organization  and  authority  to  commence  businesa 

7.  That  the  amount  evidenced  by  the  nofces  and  mortgages  de- 
posited with  and  transferred  to  the  State  superintedent  as  certified 
to  him  was  $100,000,  which  amount  included  the  notes  and  mort- 
gages of  said  defendants,  Joseph  Falkenbach  and  Van  S.  Seltzer. 

8.  That  Charles  J.  Hess  was  in  some  way  an  officer  or  agent  of 
the  corporators  or  company,  and  was  engaged  in  procuring  subscrib- 
ers to  the  stock,  and  notes  and  mortgages  to  be  deposited  with  the 
Buperintendent  to  complete  the  organization  for  busines& 

0.  That  said  company  became  insolyent;  that  its  officers,  on  June 
1,  1876,  applied  to  the  Court  of  Common  Fleas  of  Cuyahoga  County, 
under  the  act  April  15, 1867,  for  a  dissolution  of  said  company  and 
the  appointment  of  a  receiver  to  settle  up  its  affairs  pursuant  to  said 
act  of  April  15,  1867;  that  the  superintendent  of  insurance  was  a 
party  to  sai4  proceeding& 

10.  That  in  and  by  said  court,  and  in  said  proceedings,  the  plaint- 
iff was  appointed  receiver,  said  superintendent  not  objecting  thereto, 
with  full  authority,  so  far  as  the  court  could  confer  the  same,  to 
collect  the  assets  and  pay  the  liabilities  of  the  company,  among  which 
assets  was  included  the  note  and  mortgage  of  defendant. 

11.  That  the  plaintiff  gave  bond  and  was  qualified  to  act  as  such 
receiver,  and  has  so  remained  ever  since. 

12.  That  a  large  number  of  policies  were  issued  by  said  company 
while  it  did  business,  and  were  outstanding  at  the  time  of  said  dis- 
solution. 

13.  That  the  liabilities  of  said  company  to  policy-holders  and  gen- 
eral creditors  amount  to  $35,000  or  more,  and  that  the  proceeds  of 
the  notes  in  suit  are  necessary  to  pay  the  same  and  make  good  losses 
to  policy-holders. 

14  That  said  defendant^  Joseph  Falkenbach,  was  not  a  subscriber 
to  the  capital  stock  of  said  company,  but  that  said  Falkenbach  re- 
ceived $1,900  in  the  stock  of  said  company,  being  certificate  Na  26^ 
for  nineteen  shares. 
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15.  That  the  said  defendants  made  and  -delivered  their  notes  and 
and  mortgages  under  the  following  circumstances:  That  said  Charles 
J.  Hess,  who  was  a  personal  acquaintance,  applied  to  them  for  the 
same;  that  he  stated  to  them  that  he  required  the  amount  of  said 
notes  to  make  good  the  $100,000  required  by  law  to  be  deposited 
with  superintendent  of  insurance  before  the  company  could  do  any 
business,  and  that  when  the  company  got  into  business  he  would  in 
a  short  time  procure  other  securities  to  be  deposited  in  their  place, 
and  would  then  return  to  them  the  notes  and  mortgages  so  requested ; 
that  in  pursuance  of  this  request,  and  to  accommodate  said  Hess, 
they  gave  the  notes  and  mortgages  in  suit  without  any  consideration 
with  knowledge  that  they  were  to  be  transferred  to  the  superintend- 
ent of  insurance,  under  the  law,  and  to  obtain  for  the  company  the 
proper  certificates  to  enable  it  to  do  business. 

Upon  the  facts  aforesaid,  the  court  state  the  following  conclusions 
of  law,  to  wit:— 

1.  That  the  indorsement  of  approval  by  the  attorney-general,  on 
the  charter  or  certificate  was  sufficient,  but  if  technically  insufficient, 
the  defendants,  as  against  the  policy-holders,  represented  by  the  re- 
ceiver, could  not  question  the  organization* 

2.  That  the  receiver  was  and  is  the  '  proper  person  to  bring  and 
maintain  the  action,  but  if  there  were  doubt  about  it,  he  and  the 
superintendent,  both  being  parties,  a  proper  decree  could  be  ren- 
dered without  dismissing  the  action. 

5-  That  the  stubs  from  the  stock  books,  and  the  letters  offered  by 
plaintiff  to  show  that  the  defendant  was  a  stockholder,  are  not  com- 
petent evidence  for  that  purpose,  and  that  the  receipt  of  February 
10, 1874,  signed  by  Joseph  Falkenbach,  is  competent  to  show  that  he 
received  stock  in  said  company. 

6.  That  defendants,  having  given  their  notes  and  mortgages  to 
accommodate  Hess  and  enable  the  company  to  obtain  the  certificate, 
that  $100,000  had  been  deposited  and  such  use  having  been  made  of 
them  with  their  assent,  they  are  estopped  as  between  them  and  the 
receiver,  representing  the  policy-holders,  from  setting  up  or  main- 
taining  the  defenses  of  fraud  and  want  of  consideration.  Decree  is 
therefore  ordered  for  the  plaintiff. 

To  the  decrees  Falkenbach  and  Seltzer  severally  excepted  and 
took  bills  of  exceptions,  and  they  now  ask  for  a  reversal  of  the  judg- 
ments of  the  district  court 
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Lorenzo  English  and  G^o.  K.  Nash,  for  Plaintiffs  in  Error, 
EsTEP,  Dickey  &  Squire, /or  Defendant  in  Error. 

FOLLETT,  J. 

Section  5,658,  revised  statutes,  provides  that,  "  such  receiver  shall 
be  vested  with  all  the  estate,  real  or  personal,  of  the  corporation, 
from  the  time  of  his  having  filed  the  security  hereinbefore  required, 
and  shall  be  trustee  of  such  estate  for  the  benefit  of  the  creditors  of 
the  corporation  and  its  stockholders;  and  he  shall  have  all  the  power 
and  authority  conferred  by  law  upon  trustees  to  whom  assignments 
are  made  for  the  benefit  of  creditors." 

William  M.  Patterson,  as  receiver  of  the  Ohio  Life  Lisurance  Com- 
pany, is  in  the  place  of  the  company,  and  has  only  the  same  rights 
that  the"  company  would  have :  Bell,  Receiver,  vs.  Shibley,  33  Barb., 
(N.  Y.).  610;  Coope  vs.  Bowles,  42  Barb.,  87;  High  Rec,  §  201; 
and  the  liabihties  of  third  parties  are  not  increased  or  varied  by  his 
appointment  tis  receiver:  Lincoln  vs.  Fitch,  42  Me.,  456. 

There  pass  to  the  receiver  the  property  and  rights  of  the  corpora- 
tion, precisely  in  the  same  condition  and  subject  to  the  same  equities 
as  they  were  held  by  the  corporation:  Receivers  vs.  Patterson  Gas 
Light  Co.,  3  Zab.,  283;  High  Rec,  §  205. 

There  is  but  Httle,  if  any,  dispute  as  to  the  facts  of  this  case. 

As  shown  on  the  face  of  the*  papers,  $100,000  of  notes,  and  mort- 
gages appearing  to  secure  the  same,  were  deposited  with  the  super- 
intendent of  insurance;  and  among  the  notes  and  mortgages  were 
those  of  Falkenbach  and  Seltzer,  who  gave  to  the  company  their 
notes  and  mortgages  without  consideration,  and  to  accommodate  the 
company  and  Hess,  who  was  the  main  agent  of  the  Ohio  Life  Lisur- 
ance Company. 

These  makers  gave  these  accommodation  notes  and  mortgages,  to 
be  deposited  with  the  superintendent  of  insurance,  under  the  follow- 
ing statutes:  Ohio  Laws,  Vol.  69,  page  152,  "  Sec.  8.  Any  life  insur- 
ance company  organized  under  this  chapter,  or  any  other  law  of  this 
State,  may  invest  its  capital  in  stocks,  bonds  and  mortgages,  or  se- 
curities mentioned  in  the  preceding  section,  and  change  and  invest 
the  same  or  any  pail  thereof  in  like  manner,  at  pleasure;  but  no 
company  shall  commence  business  until  it  has  deposited  with  the 
superintendent  of  insurance,  at  least  one  hundred  thousand  dollars  of 
the  stocks,  bonds  and  mortgages  aforesaid,  or  one  or  more  of  them, 
duly  made  or  assigned  to  said  superintendent  in  trust  for  the  pur- 
poses mentioned  in  this  act." 

*Sec.       The  superintendent  of  insurance  shall  hold  such  securities 
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as  security  for  policy-holders  in  said  companies,  but  as  long  as  any 
company  so  depositing  shall  continue  solvent  he  shall  permit  such 
company  to  collect  the  interest  or  dividends  on  its  securities  so 
deposited,  and  from  time  to  time  to  Mrithdraw  such  securities,  or 
any  part  thereof,  on  depositing  with  said  superintendent  other 
securities  of  the  kinds  heretofore  named  and  of  equal  value,  with 
those  withdrawn." 

"  Sec.  10.  Whenever  the  corporators  shall  have  fuUy  organized  such 
company,  and  shall  have  deposited  with  the  superintendent  the  re- 
quisite amount  of  capital,  said  superintendent  shall  furnish  the  com- 
pany with  a  certificate  of  such  deposits,  which,  with  a  certified  copy 
of  the  papers  required  by  this  chapter,  when  filed  in  the  county  re- 
corder's oflBice  of  the  county  wherein  such  company  is  located,  shall 
be  the  authority  to  commence  business  and  issue  poHcies,  and  the 
same  may  be  used  in  evidence  for  and  against  the  company  in  aU 
suits." 

And  when  the  notes  and  mortgage  were  so  used  as  a  part  of  such 
deposit,  they  must  remain  "  as  security  for  poUcy-holders  in  said 
company."    The  statute  is  clear  and  imperative. 

And  we  think  it  is  clear  that,  as  to  such  poUcy-holders,  Falkenbach 
and  Seltzer  are  estopped  to  deny  the  existence  of  the  corporation 
and  its  power  to  issue  such  policies.  But  what,  if  anything,  is  due 
in  this  case  to  pohcy-holders  ?  There  is  no  finding  or  evidence  in 
the  record  from  which  we  can  ascertain  any  specific  sum.  The  court 
finds,  "that  the  liabilities  of  said  company  to  policy-holders  and  gen- 
eral creditors  amount  to  $35,000,  or  more;"  and  in  the  record  of  the 
original  case  the  plaintiffs,  on  May  25,  1876,  "express  the  hope  and 
beUef  that  in  a  short  time  every  poHcy  outstanding  against  the  com- 
pany, and  which  shall  not  have  elapsed  by  reason  of  the  non-payment 
of  assessments  and  premiums,  will  be  canceled  and  taken  up."  It 
may  be  that  no  policy-holder  has  a  claim  secured  by  these  deposits. 

Before  those  mortgages  can  be  foreclosed  there  must  be  shown 
some  specific  amount  due,  or  that  may  become  due,  on  account  of 
such  poHcy-holders,  and  that  such  amoimt  is  a  claim  against  this 
special  deposit.  And  when  such  amount  is  ascertained,  the  amount 
needed  from  the  deposit  to  pay  the  same,  should  be  obtained  through 
the  superintendent  of  insurance,  who  is  the  holder  in  trust  of  the 
deposited  securities. 

The  superintendent  of  insurance  should  act  and  perform  his  trust; 
and  as  he  was  formally  made  a  party  to  the  suit,  he  may  disclose  the 
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facte  of  such  trust;  and  when  the  trust  is  fully  performed,  the  re- 
mainder of  the  deposit,  if  any,  should  be  properly  disposed  of. 

The  receiver  has  no  rights  in  that  part  of  the  deposit  of  $100,000 
that  the  company  did  not  own;  but  he  has  a  right  to  know  what  the 
company  did  own,  and  he  has  an  interest  in  the  rights  of  the  com- 
pany in  the  deposit,  though  the  rights  of  the  company  are  subject  to 
the  rights  of  the  policy-holders. 

It  is  suggested  that  such  a  claim  must  first  exhaust  the  stockhold- 
ers' liability  before  these  deposits  can  be  required  to  be  used. 

We  think  that  such  is  not  the  law  in  this  State. 

In  Wright  t&  McCormick,  17  Ohio  St,  86,  this  court  held  that  the 
liability  imposed  upon  stockholders  is  a  security  "over  which  the 
corporate  authorities  have  no  control,"  and  that  ''this  statutory 
liability  of  the  stockholders,  is  not  a  primary  resource  or  fund  for  the 
payment  of  the  debts  of  the  corporation." 

But  the  general  creditors  are  not  in  the  same  relation  to  these  de- 
posited securities.  They  have  an  interest  only  in  the  rights  of  the 
corporation.  The  notes  and  mortgages  of  Falkenbach  and  Seltzer 
were  not  the  property  of  the  corporation.  They  were  accommoda- 
tion notes  and  mortgages,  made  without  consideration,  and  taken 
and  used  by  the  corporation  for  a  specific  purpose.  As  against  the 
makers,  the  corporation  had  no  right  to  them  for  any  other  purpose. 
The  corporation  could  not  sue  and  compel  the  makers  of  these  notes 
to  pay  to  the  corporation  the  amount  of  the  notes^  neither  could  the 
corporation  foreclose  the  mortgages. 

The  receiver,  as  acting  for  the  general  creditors,  has  no  more  rights 
in  them  than  the  corporation  had;  and  the  makers  of  these  notes  and 
mortgages  may  defend  against  the  claims  of  the  general  creditors, 
who  have  no  rights  in  tibem;  and  these  makers  are  not  shown  to 
have  done  any  act  that  estops  them  to  set  up  their  defense  in  a  suit 
by  the  receiver,  as  the  representative  of  the  general  creditora 

As  to  the  other  questions  in  the  case  we  express  no  opinion. 

Whether  or  not  Falkenbach  and  Seltzer  are  estopped  to  deny  they 
are  stockholders  in  the  company,  we  express  no  opinion;  and  this 
reversal  is  without  predjudice  to  either  party  as  to  that  matter. 

On  the  facts,  the  court  erred  in  the  judgment  and  in  ordering  the 
mortgages  to  be  foreclosed,  and  the  judgment  is  reversed  and  the 
case  remanded  to  the  circuit  court  for  further  proceedings. 

Judgment  reversed  and  case  remanded. 
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UNITED  STATES  OIRODIT  COURT, 

SOUTHERN  DISTRICT  OF  NEW  YORK. 


PULLER    AND     OTHERS   » 
KNAPP   AND  OTHEBS.      / 

Where  a  demnrrer  to  the  whole  bill  has  been  overruled  and  leave  given  to 
answer,  the  defendant  cannot  a  second  time  avail  himself  of  the  demnrrer. 

The  bill  alleged  the  issue  of  a  poUcy  on  the  '*  reserve  dividend  plan ''  and  also 
certain  instructions  to  the  a^i^ent  explaining  theplan  upon  the  faith  of 
which  representations  the  policy  was  accepted.  The  issue  of  such  instruc- 
tioDs  was  denied  by  the  company. 

HelA^  That  the  company  was  not  bound  to  answer  interrogation  regarding  the 
meaniug  of  the  term  ''reserve  dividend.'' 

Jurisdiction  as  to  how  far  a  company  mnst  account  for  the  management  of  a 
reserve  dividend  fund  is  exercised  largely  as  a  matter  of  discretion. 

A  coraplaiuant  cannot  interrogate  as  to  matters  which  he  has  not  put  in  issue, 
although  he  may  expand  his  interrogatories  so  as  to  cover  eveiy  incident  of 
the  facts  as  alleged.  If  interrogatories  are  propounded  as  to  facts  beyond 
the  scope  of  the  inquiry  to  which  the  bill  is  legitimately  addressed^  the 
defendant  may  omit  to  answer  and  have  their  propriety  tested  upon  excep- 
tions to  his  answer,  as  he  might  by  a  demurrer  to  such  interrogatories. 

Parties  to  a  contract  of  life  insurance  do  not  contemplate  that  the  policy- 
holder is  to  be  permitted  to  participate  in  the  management  of  the  company, 
or  dictate  the  amount  of  the  dividend  it  shall  dejclare,  or  question  the 
result  after  the  discretion  of  its  managers  has  been  exercised  in  this  behalf. 
The  contract  is  that  the  policy-holder  shall  have  the  benefit  of  such  divi- 
dends as  are  appropriated,  not  such  as  the  policy-holder  or  the  court  may 
think  might  have  been  discreetly  appropriated  by  the  company. 

Wallace,  J. 
The   complainants'  motion  is,  in  sabstance,  one  to   remove  a 
demurrer  from  the  files.    The  defendants  demurred  to  the  bill  for 
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want  of  equity,  and  the  demurrer  was  set  down  for  argument,  and 
was  overruled.  The  defendants  then  answered,  and  at  the  same 
time  demurred  again  to  the  whole  bill.  A  defendant  cannot  at  the 
same  time  answer  and  demur  to  the  whole  bill,  though  he  may 
demur  to  part  and  answer  to  the  residue.  Equity  rule  32.  After  a 
demurrer  has  been  overruled,  a  defendant  may  insist  upon  the  same 
matters  by  way  of  defense  in  his  answer.  This  has  not  been 
attempted  here.  The  defendants  cannot  be  permitted,  after  a 
demurrer  has  been  overruled  which  goes  to  the  whole  bill,  and  leave 
has  been  given  them  to  answer,  to  avail  themselves  a  second  time  of 
the  demurrer.  The  motion  is  therefore  granted.  The  complainants 
also  move  to  compel  the  defendants  to  answer  certain  interrogato- 
ries annexed  to  thefbOl.  This  is  not  correct  practice.  If  the  answer 
is  deemed  to  be  insufficient,  the  complainant  must  present  excep- 
tions stating  the  charges  in  the  bill,  the  interrogatories  applicable 
thereto,  to  which  the  answer  is  responsive,  and  the  terms  of  the 
answer  verbatim  so  that  the  court  may  see  whether  it  is  sufficient  or 
not.     Brooks  vs.  Byam,  1  Story,  296. 

As  the  question  of  the  sufficiency  of  the  answer  has  been  fully  dis- 
cussed by  counsel,  and  elaborate  briefs  have  been  submitted  asking 
for  a  consideration  of  the  merits,  it  is  deemed  proper  to  indicate  what 
disposition  should  be  made  of  the  exceptions  when  they  are  formally 
presented.  The  bill  is  for  discovery  and  relief.  It  seeks  an  account- 
ing concerning  a  fund  in  which  the  complainants  have  an  interest, 
and  a  discovery  of  factt  upon  which  the  amount  of  the  fund  and  the 
complainants'  interest  depends.  It  is  founded  upon  a  policy  of  in- 
surance issued  by  the  Metropolitan  Life  Insurance  Company,  one  of 
the  defendants,  March  2, 1874,  upon  the  life  of  Austin  B.  Fuller  to 
Harriet  A.  Fuller,  hi^  wife.  The  other  defendant,  Knapp,  is  the 
president  of  that  company.  The  bill  alleges  that  the  company,  by 
the  terms  of  the  poHcy,  in  consideration  of  certain  payments  made 
and  to  be  made  by  Harriet  A.  Fuller,  agreed  that,  should  Austin  B. 
Fuller  die  with  ten  years  from  March  2, 1874,  it  would  pay  to  Harriet 
A.  Fuller  the  sum  of  $10,000;  and  that,  should  he  survive  the  said 
ten  years,  the  company  would  pay  the  said  Harriet  A.  Fuller  the 
sum  of  $1,231  as  a  reserve  endowment;  and  also  agreed  that  said 
policy  was  issued  on  the  "  reserve  dividend  plan,"  and  that  should 
the  premiums  be  paid  as  stipulated  for  ten  years  from  the  date 
thereof,  and  should  said  Austin  B.  Fuller  survive  that  period,  it 
would  pay  the  said  Harriet  A.  Fuller  her  equitable  proportion  of 
"  the  reserve  dividend  fund  "  in  cash. 
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Further  averments  are  intended  to  show  what  is  meant  by  the 
terms  "  reserve  dividend  plan  "  and  "  reserve  dividend  fund  "  as  used 
in  the  pohcy.  These  averments  are  to  the  e£fect  that  the  company 
issued  certain  printed  instructions  to  its  agents,  and  especially  to  the 
agent  through  whom  the  complainants  obtained  the  policy  in  suit, 
containing  an  explanation  of  the  scheme  of  insurance,  and  an  exposi- 
tion of  the  rights  of  the  assured,  and  the  obligations  of  the  company 
under  a  policy  issued  on  the  reserve  dividend  plan.  It  is  alleged 
that  in  these  instructions  the  company  represented  that  aU  persons 
who  take  policies  within  the  same  year  form  a  class,  which  is  treated 
by  the  company  as  a  distinct  body  for  ten  years  ;  that  the  company 
guarantees  to  the  pohcy -holders  an  equitable  share  in  all  the  surplus 
earnings  of  the  company  which  are  to  be  divided  at  the  end  of  each 
year.  But  the  policy-holders  stipulate  among  themselves  that  all 
these  dividends  shall  be  retained  by  the  company  at  the  average 
rate  of  interest  obtained  on  all  its  investments,  and  be  divided  at 
the  end  of  the  ten  years  between  the  policy-holders  of  the  class  then 
living;  that  if  any  poHcy  is  forfeited  for  non-payment  of  premiums, 
the  dividends  which  have  already  accrued  upon  it  inure  to  the  bene- 
fit of  the  other  policy-holders  of  the  dass,  and  are  to  be  retained  by 
the  company,  invested,  and  divided  at  the  end  of  the  ten  years  among 
the  Uving  members  of  the  class;  and  that  death-claims  are  paid  out 
of  the  general  funds  of  the  company,  and  not  out  of  the  class  fund 
exclusively.  It  alleges  that  the  company  also  represented  in  these 
instructions  that  the  reserve  fund  under  the  reserve  dividend  plan  is 
accumulated  from  several  sources:  from  ordinary  dividends  arising 
from  the  general  earnings  of  the  company;  from  the  dividends 
which  lapsed  to  the  class  by  the  death  of  members  before  the  expira- 
tion of  ten  years;  and  from  the  dividends  forfeited  to  the  class  by 
non-payment  of  poUcies,  and  by  retiring  members. 

The  bill  alleges  that  the  complainants  accepted  their  policy  upon 
the  faith  of  these  representations  as  to  the  character  and  incidents  of 
"  the  reserve  dividend  plan,"  and  that  these  representations  are  in 
fact  a  correct  statement  of  the  plan  as  the  term  is  used  in  the  policy. 
It  further  alleges  that  many  other  persons  became  insured  in  the 
same  dass  with  complainants,  upon  the  reserve  dividend  plan;  some 
of  whom  died  within  the  ten  years,  whereby  the  accumulated  divi- 
dends upon  their  policies  accrued  to  the  general  fund;  some  of 
whom  retired,  and  thereby  forfeited  their  dividend;  and  that  the 
policies  of  others  lapsed.  That  interest  was  earned  by  the  company 
upon  its  investments,  and  defendants  are  now  in  possession  of  the 
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whole  fund  accruing  to  the  class.  That  the  defendants  have  in  their 
possession  books  and  records  showing  all  these  facts,  details  of 
which  are  not  known  to  complainants,  and  without  a  discovery  of 
which  complainants  cannot  prove  the  facts  upon  which  their  rights 
to  reUef  depend. 

The  bill  contains  appropriate  allegations  to  show  that  complain- 
ants duly  paid  the  premium  upon  the  poHcy  during  the  ten  years, 
and  that  Austin  B.  Fidler  survived  the  ten  years  of  its  duration,  and 
the  complainants  became  entitled  to  the  equitable  proportion  of  the 
reserve  dividend  fund  in  cash,  due  to  the  policy-holders  of  the  class 
of  1874.  Interrogatories  are  propounded  to  the  defendant  calling 
for  a  statement  of  the  earnings  of  the  company  during  the  ten  years, 
and  incidentally  of  the  receipts,  expenses,  and  losses;  a  statement  of 
the  average  interest  received  by  the  company  on  its  investments 
during  the  ten  years;  a  statement  of  the  names  of  policy-holders  in 
the  class  of  1874;  and  how  long  each  pohcy  continued  in  force,  what 
premiums  were  paid  upon  it,  what  dividends  were  earned  when  it 
lapsed  or  matured,  what  interest  was  earned  by  the  fund,  and  what 
payments  had  been  made  from  it.  The  defendants  are  also  interro- 
gated whether  the  company  issued  to  their  agents,  or  to  the  agent 
through  whom  the  complainants  insured,  the  instructions  explaining 
the  reserve  dividend  plan  as  set  forth  in  the  bill;  and  whether  the 
term  ''  reserve  dividend  plan "  as  used  in  the  poHcy  is  the  plan 
described  in  the  instructions;  and  if  not  as  so  described,  defendants 
are  required  to  state  what  is  the  correct  meaning  of  the  term. 

The  answers  of  the  defendants  admit  the  issuing  of  the  policy 
described  in  the  bill;  set  out  the  policy  in  full;  deny  that  the 
compf  ny  issued  such  instructions  to  its  agents  as  are  stated  in  the 
bill;  deny  that  such  instructions  correctly  depcribe  the  meaning  of 
the  term  "reserve  dividend  plan''  as  used  in  the  policy;  allege  that 
the  policy  alone  comprises  the  whole  contract  between  the  parties; 
admit  that  many  other  x>ersons  became  insured  in  same  class  with 
defendants,  under  the  reserve  dividend  plan;  admit  that  dividends 
were  earned  on  some  of  the  policies,  and  that  some  of  the  persons 
so  insured  died,  some  retired,  and  some  forfeited  their  dividends; 
admit  that  interest  was  earned  by  the  company  upon  its  invest- 
ments; and  allege  that  the  company  has  set  apart  and  apportioned 
the  fund  among  the  different  policies  entitled  to  the  sanie,  and  now 
holds  the  equitable  proi)ortion  of  the  fund  earned  by  the  complain- 
ants'  policy,  and  is  ready  and  willing  to  pay  over  the  same.  They 
refuse  to  answer  the  interrogatories  requiring  them  to  state  what  is 
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meant  by  the  term  "  reserve  dividend  plan,"  or  what  its  meaning  is 
as  used  in  the  policy;  and  refuse  to  answer  any  of  the  interrogato- 
ries which  call  for  statements  of  facts,  by  which  the  amount  of  the 
reserve  dividend  fund  for  the  dass  of  1874,  and  complainants'  pro- 
portion thereof,  can  be  ascertained. 

The  material  parts  of  the  policy,  as  set  forth  by  the  defendants, 
are  the  same  as  is  alleged  by  the  bill,  except  that  it  contains  the 
following  clauses: — 

''At  the  request  of  the  assnred  this  policy  is  issued  upon  the  reserve  divi- 
dend plan.     *    *    •    This  policy  shall  not  be  entitled  to  mnj  share  in  the  divi 
dend  surplus  of  said  company  other  than  at  such  time  and  after  the  manner 
and  upon  the  conditions  hereinbefore  described.*' 

Vhere  is  nothing  in  the  policy  to  explain  the  features  of  the 
reserve  dividend  plan,  what  obligations  the  company  assumes  to  the 
policy-holder,  or  what  interest  accrues  to  the  poUcy-holder  whose 
policy  is  issued  under  such  plan. 

A*defendant  is  at  liberty  to  decline  to  answer  any  interrogatory, 
from  answering  which  he  might  have  protected  himself  by  a 
demurrer,  notwithstanding  he  answers  other  parts  of  the  bill  (equity 
rule  44)  ;  and,  although  he  submits  to  answer,  he  is  not  compella- 
ble to  answer  other  matters  than  he  would  be  compellable  to  dis- 
cover upon  filing  a  plea  in  bar,  and  an  answer  in  support  of  such 
plea.     Equity  role  39. 

The  sufficiency  and  the  equity  of  the  bill  have  been  considered 
upon  a  former  occasion,  when  the  demurrer  w  s  overruled.  It  was 
then  held  that  if  the  contract  between  the  parties  was  such  as  is 
asserted  by  the  bill,  the  beneficiary  in  the  policy,  at  the  end  of  the 
ten-year  period,  was  entitled  to  recover  a  sum,  the  amount  of  which, 
if  disputed,  would  involve  the  taking  of  a  complicated  aqcount,  in 
which  the  discovery  sought  by  the  bill  would  be  essential  to  enable 
complainants  to  proceed.  From  the  nature  of  the  transactions 
involved,  it  is  apparent  that  practically  all  the  information  which  is 
indispensable  to  enable  complainants  to  ascertain  what  sum  they  are 
entitled  \o  is  exclusively  within  the  knowledge  of  the  officers  of  the 
company.  Upon  the  case  made,  they  are  entitled  to  portion  of  the 
fund,  the  amount  of  which  necessarily  involves  an  inquiry  as  to  the 
number  and  amount  of  the  policies  of  the  class  of  1874,  the  divi- 
dends which  accrued  upon  them,  the  number  that  have  been  for- 
feited or  have  lapsed  by  retirement  or  death,  the  times  when  they 
lapsed  or  became  forfeited,  and  of  the  interest  due  u]x»n  the  invest- 
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ment  of  the  diyidends.  In  the  management  of  this  fand  the  com- 
pany acts  as  the  agent,  in  a  limited  sense,  of  the  policy-holders, 
and  owes  them  the  duty  of  keeping  a  correct  account  of  the  fund. 
It  refuses  to  render  that  account,  and  seemingly  takes  the  position 
that  the  policy-holders  have  no  right  to  an  account.  Jurisdiction  in 
this  class  of  cases,  depending  as  it  does,  not  so  much  on  the  absence 
of  the  common-law  remedy  as  upon  its  inadequacy,  is  exercised 
largely  as  a  matter  of  judicial  discretion,  influenced  by  the  particular 
circumstances  of  each  case  and  the  conduct  of  the  parties:  North- 
eastern Ry.  Co.  vs.  Martin,  2  Phil.,  758;  Southeastern  Ry.  Co.  vs. 
Brogden,  3  Macn.*&  G.,  23;  Foley  vs.  Hill,  2  H.  L.  Cas.,  28;  Ander- 
son vs.  Noble,  1  Drew.,  143;  Bliss  vs.  Smith,  34  Beav.,  508;  Pike  vs. 
Dickinson,  L.  R.  7  Ch.  App.  Cas.,  61. 

Whether,  if  discovery  were  not  sought,  the  bill  would  be  miin- 
tainable,  it  is  not  necessary  to  decide;  it  is  sufficient  that,  being  one 
for  discovery  as  well  as  for  relief,  it  falls  within  the  class  recognized 
by  the  authorities  as  cognizable  in  equity:  Mackenzie  vs.  Johnson, 
4  Madd.,  373;  Phillips  vs.  Phillips,  9  Hare,  471;  Shepherd  vs.  Brown, 
9  Jur.  (N.  S.),  195;  Hemings  vs.  Pugh,  id.,  1,124;  Makepiece  vs. 
Rogers,  11  Jur.  (N.  S.),  314;  Dinwiddie  vs.  Bailey,  6  Vea,  136; 
Moses  vs.  Lewis,  12  Price,  502;  Story,  Eq.,  §  468;  Miller  va  Kent, 
16  Fed.  Rep.,  13. 

When  the  bill  was  before  the  court  upon  demurrer,  it  was  not  nec- 
essary to  determine  with  precision  how  far  the  C(  mplainants  were 
entitled  to  a  discovery  respecting  the  matters  of  the  bill,  although  it 
was  then  incidentaUy  intimated  that  some  of  the  interrogatories 
were  beyond  the  scope  of  the  allegations.  A  complainant  cannot 
interrogate  as  to  matters  which  he  has  not  put  in  issue,  although 
he  may  expand  his  interrogatories  so  as  to  cover  every  incident  of 
the  facts  alleged.  If  interrogatories  are  propoimded  as  to  facts 
beyond  the  scope  of  the  inquiry  to  which  the  bill  is  legitimately 
addressed,  the  defendant  may  omit  to  answer,  and  have  their  pro- 
priety tested  upon  exceptions  to  his  answer,  as  he  might  by  a 
demurrei  to  such  interrogatories. 

There  are  ho  allegations  in  the  bill  which  authorize  the  complain- 
ants to  interrogate  the  defendants  respecting  the  general  earnings, 
expenses,  and  losses  of  the  company  during  the  ten  years  in  question. 
There  is  nothing  in  the  policy  itself,  or  in  the  conditions  of  the 
reserve  dividend  plan,  as  the  features  of  that  plan  are  described  in 
the  bill,  which  authorizes  a  poHcy-holder  to  require  the  company  to 
appropriate  or  apportion  annually  among  its  policy-holders  its  sur- 
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plus  net  eamingB;  much  less  to  apportion  such  a  sum  as  might  haye 
been  realized  as  net  income,  if  the  company  had  conducted  its  busi- 
ness prudently  and  efficiently.  A  dividend  is  a  sum  actually  appor- 
tioned. The  parties  to  a  contract  of  life  insurance  do  not  contem- 
plate that  the  policy-holder  is  to  be  permitted  to  participate  in  the 
management  of  the  company,  or  dictate  the  amount  of  the  dividend 
it  shall  declare,  or  question  the  result  after  the  discretion  of  its  man- 
agers has  been  exercised  in  this  behalf.  The  contract  is  that  the 
policy-holder  shall  have  the  benefit  of  such  dividends  as  are  appro- 
priated, not  such  as  the  policy-holder  or  a  court  may  think  might 
have  been  discreetly  appropriated  by  the  company.  It  follows  that 
the  defendant  should  not  be  required  lb  answer  interrogatories  Nos. 
8,  11,  13,  14, 15,  16, 17.  The  seventh  interrogatory  would  seem  to 
call  for  all  information  necessary  in  support  of  the  fiicts  alleged  in 
the  bill,  so  far  as  they  relate  to  the  amount,  of  the  reserve  dividend 
fund.  Interrogatories  Nos.  9,  10,  and  12  are  repetitions  in  part  of 
No.  7,  with  modifications  which  are  not  material  in  any  aspect  that 
the  accounting  may  present 

The  other  interrogatory  which  is  not  answered,  calls  upon  the 
defendant  to  describe  the  term  ''reserve  dividend  plan,"  and  to  state 
what  its  meaning  is  as  used  in  the  policy.  Inasmuch  as  the  defend- 
ants deny  that  the  plan  is  such  as  the  complainants  allege  it  to  be, 
and  there  is  nothing  in  the  policy  itself  to  indicate  what  are  its  feat- 
ures or  details,  and  the  covenants  of  the  policy  cannot  be  interpreted 
without  the  aid  of  the  explanation,  the  defendants  are  properly  called 
upon  to  explain  the  meaning  of  the  term.  Greenl.  Ev.,  §§  280,  293. 
The  parties  treat  in  reference  to  the  conditions  and  features  of  that 
plan.  In  one  view  it  may  be  regarded  as  an  intrinsic  agreement,  in- 
corporated by  reference  into  the  pohcy.  In  another,  the  term  may 
be  considered  as  having  a  signification,  by  usage,  known  to  experts, 
and  which  is  to  be  ascertained  from  competent  witnesses.  It  is  not 
known  to  have  a  legal,  defined  meaning.  What  that  term  means  as 
used  in  the  policy  is  a  conclusion  of  law,  and  so  far  as  the  interroga- 
tory calls  for  a  legal  conclusion,  it  does  not  require  an  answer. 

The  defendants  cannot  be  excused  from  answering  the  interroga- 
tories upoi^  the  ground  that  their  answer  sets  up  matters  by  way  of 
defense  which  are  a  bar  to  the  suit.  It  is  said  by  Mr.  Tyler  (Mit.  & 
T.  Eq.,  PL  74)  that  "  the  modem  practice  of  making  of  defenses  by 
answer  has  led  to  great  confusion;  and  questions  in  pleading  have 
arisen  so  paradoxical  that  judges,  perplexed  and  bewildered,  have 
hardly  known  how  to  decide  them."    No  perplexity  exists,  however, 
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in  this  case.  The  answers,  taking  their  affinnatiye  and  negative 
statements  together,  do  not  meet  the  material  allegations  of  the  bill, 
so  far  as  they  relate  to  the  rights  of  the  complainants  to  call  upon 
the  company  for  an  accounting.  The  material  &u3ts  are  admitted 
upon  which  their  right  rests,  and  it  is  not  denied  that  t^e  company 
now  has  in  its  possession  a  sum  of  money  to  which  they  are  entitled. 


SUPBEME  COURT  OF  MICHIGAN. 


Afrpealfrom  Sanilac, 


MACLEM 

BACON.* 

The  statntA  provided  that  the  members  of  mutual  companies  should  be  liable 
for  such  assessments  by  a  receiver  as  were  necessary  to  pay  all  losses  and 
expenses,  but  all  the  parties  insured  in  a  mutual  company  had  agreed  that 
their  liability  should  be  limited  to  the  amount  of  their  premium  notes. 

Heldy  That  where  the  affreement  had  been  entered  into  through  a  mistake  of 
law  equity,  would  relieve  against  farther  liability.^ 

Beach   &  Maclem  and  C  J.  Walkeb,  for  Complainant  and  Appel- 
lant, 

John  Ationson  and  Isaac  Mabston,  for  Defendant. 

Champlin,  J. 
The  Mutual  Fire  Insurance  Company  of  Sanilac,  Huron,  and  Tus- 
cola counties,  was  organized  under  the  laws  of  Michigan  :  1  How. 

•  Opinion  filed.  June  17,  188S. 
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St.,  c.  132.  Section  5  of  that  act  required  the  corporators  to  declare 
in  the  charter  adopted  by  them  the  mode  and  manner  in  which  the 
corporate  powers  conferred  by  that  chapter  were  to  be  exercised, 
and  they  were  authorized  by  that  section  to  prescribe  in  their  char- 
ter the  liabilities  of  the  members  ^to  be  assessed  towards  defraying 
the  losses  and  expenses  of  the  company,  and  the  mode  and  manner 
of  collecting  such  assessments.  In  case  the  corporation  becomes  in- 
solvent, or  fails  to  pay  its  losses  as  required  by  the  act,  it  is  made 
the  duty  of  the  commissioner  of  insurance  to  proceed  in  the  circuit 
court  of  the  proper  county,  and  obtain  the  appointment  of  a  receiver 
for  the  company;  and  section  17  makes  it  the  duty  of  the  receiver  to 
"  at  once  proceed  to  assess  upon  all  of  the  members  and  pei'sons  in- 
sured in  such  company  such  sums  of  money  as  will  in  the  aggregate 
be  sufficient  to  pay  all  the  losses  and  liabihties  of  such  company,  to- 
gether with  the  services  and  expenses  of  such  receiver,  according 
and  in  proportion  to  the  amount  of  their  insurance  or  interest  in 
such  company;"  and  if  the  amount  realized  by  such  receiver  be  in- 
sufficient to  pay  the  losses  and  liabilities  therein,  and  expenses,  he 
may  make  a  second  and  other  assessments,  as  may  be  necessary. 
It  was  held  in  Russell  vs.  Berry,  61  Mich.,  287,  s  c,  16  N.  W.  Rep., 
661,  that  the  authority  to  prescribe  the  liabilities  of  the  members  to 
be  assessed  related  to  the  ordinary  exercise  of  their  corporate  powers 
by  the  company,  while  it  was  in  a  solvent  condition,  and  cirrying  on 
its  business  in  the  ordinary  way;  but  that  the  statute  prescribed  its 
own  rule  for  assessments  after  the  corporation  had  passed  into  the 
hands  of  a  receiver,  and  that  this  rule  could  not  be  changed  or  lim- 
ited by  the  charter  or  by-laws  of  the  corporation. 

On  the  sixteenth  of  July,  1877,  complainant  applied  to  the  com- 
pany to  become  insured  by  it  to  the  amount  of  $1,700  for  three 
years.  The  insurance  was  effected  through  a  written  application 
made  upon  the  company's  blanks,  and  for  which  insurance  he  gave 
to  the  company  his  premium  note,  a  copy  of  which  is  as  follows : 
"  For  value  receivec,  I  agree  to  pay  the  Mutual  Insurance  Company, 
in  such  sums  and  at  such  times  as  they  may  require  to  pay  losses 
and  expenses,  not  to  exceed  the  sum  of  twenty  five  and  fifty  one- 
hundredth  dollars,  payable  at  the  company's  office.  Andbew  Ma- 
clem,  Applicant"  At  the  same  time  he  paid  the  company  seven 
doUars  and  ten  cents  down  \ipon  the  note.  A  policy  was  issued  to 
complaiDant,  which  was  renewed  on  the  sixth  day  of  July,  1880,  for 
three  years  longer.  Soon  after  this  came  the  extensive  fire  which 
devastated  Huron  County,  consuming  many  of  the  risks  taken  by 
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the  company,  and  the  result  was  it  was  unable  to  pay  the  losses  in- 
curred by  assessments  on  its  premium  notes.  At  the  instance  of  the 
insurance  commissioner,  defendant  was  appointed  receiver  under  the 
law,  and  an  assessment  made  under  section  17  of  the  act.  The 
amount  assessed  against  complainant  on  his  $1,700  was  $144.50,  and 
a  suit  at  law  has  been  brought  therefor.  The  complainant  then  filed 
his  bill  to  enjoin  that  suit  upon  the  ground  that  the  contract  of  in- 
surance and  the  liability  growing  out  of  it  were  entered  into  under  a 
serious  mistake  both  of  law  and  of  fact,  and  such  mistake  as  entitled 
complainant  to  a  perpetual  injunction  against  the  receiver,  restraining 
him  from  making  any  assessments  or  taking  any  proceedings  to  re- 
cover any  assessment  in  excess  of  the  premium  note,  and  from  pros- 
ecuting the  suit  commenced. 

The  bill  avers  that  Benjamin  H.  Mudge  was  the  general  agent  of 
the  insurance  company,  and  also  soliciting  agent,  and  was  expressly 
authorized  to  make  the  representation  which  he  did  make  to  the 
complainant.  No  fraud  is  averred  or  claimed.  These  statements  I 
quote  at  length  from  the  bill: — 

**  Your  orator  further  says  that  it  was  explicitly  represented  to  him 
before  and  at  the  time  of  making  such  application,  as  part  of  the 
inducement  to  take  such  insurance,  by  Benjamin  H.  Mudge,  the  gen- 
eral soliciting  agent  of  said  company,  upon  questions  directly  put  to 
said  agent  by  your  orator  for  that  purpose,  that  the  extent  of  your 
orator's  liability  in  any  case  could  not  exceed  the  amount  of  said 
premium  note,  and,  as  the  general  agent  then  and  there  remarked, 
that  if  all  the  buildings  insured  in  said  company  except  your  orator's 
be  destroyed  by  fire,  still  your  orator  would  be  liable  only  to  the 
amount  of  his  said  premium  note;  which  statement  your  orator  has 
good  reason  to  believe  said  general  agent,  Benjamin  H.  Mudge,  will 
not  deny. 

"  Your  orator  has  good  reason  to  believe,  and  does  so  believe  and 
so  states  the  fact,  that  the  persons  insured  in  said  company,  includ- 
ing those  that  suffered  losses,  expected  that  they  were  liable  only  to 
the  amount  of  their  premium  notes,  and  in  no  case  could  it  exceed 
the  amount  of  said  premium  notes,  and  so  believed  they  were  liable 
only  to  said  amount  until  the  assessment  made  by  said  receiver. 

"  Your  orator  further  says  that  the  conversation  had  with  the  said 
general  agent  at  the  time  of  taking  said  insurance  led  him  to  believe 
that  if  your  orator  should  be  among  those  that  suffered  losses  which 
should  exceed  the  amount  of  all  the  premium  notes,  then  your  orator 
would  receive  only  such  proportion  of  his  loss  as  said  premium 
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notes  would  bear  to  Buch  loss,  and  each  was  the  belief  of  those  per- 
sons that  were  insured  in  said  company  who  suffered  losses. 

"  That  your  orator  expressly  stated  to  the  said  general  agent,  be- 
fore and  at  the  time  of  making  such  application,  that  if  there  was 
any  probability  of  liability  beyond  the  said  premium  note  he  wanted 
nothing  to  do  with  it,  and  such  insurance  was  negotiated  and  taken 
by  said  general  agent  with  the  express  understandihg  that  your  ora- 
tor*s  liability  could  not  in  any  case  exceed  the  amount  of  his  pre- 
mium note  ;  that  the  general  agent  then  and  there  stated  to  your 
orator  that  such  was  the  law  under  which  said  company  was  organ- 
ized, aud  such  was  the  charter  and  by-laws  of  said  company;  that 
your  orator  was  induced  by  such  assurances  and  expressions  made 
by  said  general  agent  to  make  appUcation  for  such  insurance  ;  and 
the  wording  of  the  premium  note  so  signed  by  your  orator  led  him 
to  beheve  that  such  representations  were  true  and  correct;  that  after 
receiving  said  policy  and  reading  the  by-laws  carefully  over,  espe- 
cially by-law  No.  14,  and  after  examining  the  charter,  which  is  printed 
on  another  policy  of  insurance  in  said  company,  which  is  held  by 
your  orator,  further  led  him  to  believe  that  such  representations 
were  true  and  correct. 

**  And  your  orator  further  shows  that  each  and  every  person  in- 
sured in  said  company  so  understood  his  rights  and  liabilities  by 
reason  of  the  representations  of  the  managers  and  general  agent  of 
said  company,  and  there  was  nothing  in  the  statute  laws  under 
which  said  company  was  organized  that  was  contrary  to  the  by-laws 
and  charter  of  said  company;  and  the  attorney-general  and  the 
commissioner  of  insurance  of  this  State  certified  that  the  charter  of 
said  company  was  in  accordance  with  the  statute  under  which  said 
company  was  organized,  and  they,  as  well  as  your  oi  ator,  believed 
that  *said  charter  conformed  to  the  law  of  this  State,  and  there  was 
nothing  in  said  charter,  as  your  orator  could  perceive,  would  make 
him  liable  beyond  the  premium  note  so  signed  by  him.  Nor  was 
there  any  law  on  mutual  insurance  companies,  as  expounded  by  the 
courts  of  this  State  up  to  or  about  the  time  of  making  such  assess- 
ment, that  gave  your  orator  any  knowledge  of  further  or  greatv  r  lia- 
bility or  indemnity  than  shown  by  the  premium  note. 

"  And  your  orator  further  says  that  he  is,  always  was,  and  still  is, 
willing  to  pay  the  full  amount  of  said  premium  note,  but  that  he  re- 
cuses to  pay  anything  in  excess  thereof,  for  the  reason  that  it  was 
contrary  to  the  contract  and  agreement  made  and  entered  into  with 
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said  general  agent,  and  contrary  to  the  representations  made  hj  said 
agent,  and  for  other  reasons  heretofore  mentioned. 

"  And  your  orator  avers  that  nothing  has  occurred  since  the  issu- 
ing of  said  policy  of  insurance,  and  the  making  of  such  representa- 
tions by  said  general  agent,  to  undeceive  your  orator  as  to  his  rights 
and  liabilities,  until  the  threatened  action  and  demand  of  the  said 
receiver  for  the  amount  of  your  orator's  assessment,  as  made  by 
him. 

"  And  your  orator  avers  that  had  he,  at  the  time  of  making  such 
application,  understood,  or  had  he  the  remotest  idea  that  his  liabil- 
ity might,  under  any  circumstances,  exceed  the  amount  of  his  said 
premium  note,  he  would  not  have  entered  into  such  contract  for  in- 
surance, but  that  he  did  so  enter  into  such  contract  relying  upon  the 
representations  of  said  general  agent  as  to  the  liability  of  the  in- 
sured in  said  company. 

'*  And  your  orator  shows  that  so  understanding,  and  having  no 
knowledge  of  any  further  liability  until  such  assessment,  his  delay  to 
procure  relief  from  such  a  contract  by  having  the  same  set  aside 
should  not  shut  him  out  from  relief  in  this  court  at  Uiij  lime. 

"  And  your  orator  further  shows  that  said  Benjamin  H.  Mudge,  at 
the  time  of  making  the  representations  and  the  original  contract  of 
insurance,  and  at  the  time  of  making  the  renewal  thereof,  was  the 
general  soliciting  agent  of  the  company,  elected  and  appointed  by 
the  board  of  directors  thereof,  and  by  them  authorized  to  make  such 
representations  as  to  the  liability  of  the  insured  in  said  company  ; 
that  when  said  application  of  insurance  was  taken  it  was  the  intention 
of  said  general  agent  and  officers  of  said  company  to  bind  your  ora- 
tor only  to  the  amount  named  in  said  premium  note.  Said  general 
agent  and  officers  never  expected  that  your  orator  was  liable  be- 
yond the  premium  note  signed  by  him,  and  all  the  insured  expected 
and  intended  that  the  premium  note  was  the  limit  of  their  liability. 
Both  your  orator  and  officers  of  said  company,  from  the  time  said 
company  was  organized  to  the  time  said  company  became  in- 
solvent, supposed  that  the  contract  entered  into,  whereby  your 
orator  should  be  liable  only  to  the  amount  of  the  premium 
note,  was  in  accordance  with  the  statute  under  which  said 
company  was  organized,  and  so  expected  that  the  premium  note 
signed  by  your  orator  was  the  extent  of  his  liability  until  the  threat- 
ened action  of  said  receiver. 

*<  Your  orator  further  says  that  said  general  agent,  before  and  at 
the  time  said  application  was  taken,  stated  to  him  that  all  the  mem- 
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bers  (which  Dumber  nearly  one  thousand)  were  first-class,  reliable, 
and  responsible  persons,  and  if  necessary  could  be  compelled  to  pay 
the  full  amount  of  their  premium  notes;  that  your  orator  was  imable 
in  any  way  to  find  out  the  financial  condition  of  the  members  of  said 
company,  but  had  to  rely  upon  the  statement  made  by  said  agent,  as 
it  was  impossible  to  find  out  the  liability  otherwise.  Your  orator 
states  the  fact  to  be  that  a  large  portion  of  said  members,  at  the 
time  your  orator  insured,  were  uncollectible,  having  little  or  no 
property,  and  still  a  larger  portion  ol  said  members  only  held  that 
amount  of  property  which  is  exempt  by  law  from  execution 

"  Your  orator  further  shows  that,  should  the  amount  of  assess- 
ment be  collected  as  made  b.T  said  receiyer,  your  orator,  with  a  cer- 
tain few,  would  be  compelled  to  pay'  the  amount,  and  thereby  be 
financiaUy  ruined,  for  the  ^ason  that  a  large  portion  of  said  mem- 
bers have  very  little  or  no  property,  and  still  a  larger  portion  have 
only  that  amount  of  property  which  is  by  law  exempt  from  execution. 

"And  your  orator  further  shows  that  said  receiver,  unless  re- 
strained by  the  order  of  this  court,  will  proceed  to  judgment  in  the 
said  case  at  law,  to  the  great  damage  and  loss  of  your  orator." 

The  bill  is  supported  by  the  affidavits  of  Michael  Hanselman,  who 
was  its  president,  and  of  William  A.  Mills,  who  was  one  of  the  orig- 
inal corporators  of  the  company,  and  was  its  secretary  from  1876  to 
1882,  each  of  whom  swear  that  it  was  their  understanding  that  per- 
sons who  were  insured  in  the  company  were  Hable  to  pay  nothing 
beyond  the  amount  of  their  premium  notes  by  way  of  assessment ; 
and  they  also  swear  that  they  believe  that  all  the  officers  and  direc- 
tors of  the  company  held  to  the  same  opinion;  and  Mr.  Mills  says 
that  it  was  known  to  the  officers  and  directors  of  the  company  that 
Benjamin  H.  Mudge,  the  general  sohciting  agent,  made  such  state- 
ments and  representations,  and  were  never  questioned  by  the  offi- 
cers and  directors;  that  he  "  has  good  reason  to  believe,  and  does 
believe,  that  all  persons  who  were  insured  in  said  company  so  under- 
stood and  believed."  It  will  thus  be  seen  that  each  member  of  the 
company  has  equal  claims  to  relief  with  the  complainant,  and  there 
is  no  source  from  which  losses  can  be  met  by  the  receiver  other  than 
the  premium  notes,  if  any  are  uncollected. 

The  questions  raised  are  of  the  first  importance  both  to  the  com- 
plainant as  affecting  his  liability,  and  to  his  associates  who  have  suf- 
fered loss,  and  who  look  to  the  liability  of  the  members  of  the 
company  for  indemnity.     His  right  to  relief  is  based  exclusively  (1) 
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upon  his  mistake  of  law,  and  (2)  his  mistake  of  fact.  These  will  not 
be  considered  separately.  The  averment  in  the  biU  that  the  niiHtJike 
of  law  was  mutual,  lends  no  aid  to  the  equities  arising  from  such 
mistake,  for  in  any  case  there  must  be  something  that  makes  it  ineq- 
uitably for  the  opposite  party  to  the  contract  to  insist  upon  its  en- 
forcement, or  equity  will  not  interfere.  It  is  well  settled  that  it  is 
not  every  mistake  of  law,  although  accompanied  with  injurious  re- 
sults, that  will  lay  the  foundation  for  eqtiitable  interference,  and  an 
examination  of  the  authorities  where  relief  has  been  granted  or  re- 
fused, will  disclose  that  each  case  is  based  upon  its  own  peculir  cir- 
cumstances, and  they  are  so  imlike  that  no  general  rule  can  be 
extracted  therefrom.  A  mistake  of  law  is  something,  however,  that 
operates  upon  the  mind  and  induces  action  in  reliance  upon  what 
the  party  acting  belieyes,  or  supposes  to  be,  his  legal  righta  It  is 
an  act  done  or  suffered  imder  a  misapprehension  of  legal  rights^  and 
is  necessarily  based  upon  his  ignorance  of  what  his  legal  rights  are. 
In  order  to  invoke  the  equitable  powers  of  a  coiirt  to  be  relieved 
against  his  misapprehension  induced  by  ignorance,  he  must  be  free 
from  negligence  as  a  cause  of  his  mistake,  and  also  in  discovering 
the  existence  thereof.  Diligence  in  discovering  and  enforcing  a 
right  lost  or  impaired  by  a  mistake  is  as  essential  as  diligence  in  the 
discovery  of  fraud,  and  promptness  in  seeking  relief  therefrom. 

Now  it  is  claimed  by  the  complainant  that  he  entered  into  the  con- 
tract between  himself  and  the  insurance  company  in  ignorance  of 
the  provisions  of  the  seventeenth  section  of  the  general  insurance 
law.  He  claims  that  the  contract  that  he  believed  he  was  entering 
into  was  to  this  extent  and  no  more,  namely :  That  in  consideration 
of  indemnity  to  the  amount  named  in  his  policy,  against  loss  of  his 
own  property,  he  agreed  to  pay,  for  the  indemnity  against  loss  of 
other  parties  insuring  in  the  same  company,  a  sum  not  to  exceed 
$25.50,  to  be  assessed  according  to  the  charter  and  by-laws  of  the 
company.  But,  instead,  he  has  discovered  that  the  law  ingrafted 
upon  that  contract  which  he  was  aware  he  had  made,  and  which  he 
supposed  limited  the  extent  of  his  liability,  the  further  undertaking 
on  his  part,  not  expressed  in  his  written  contract,  that  in  case  the 
company  became  insolvent,  and  a  receiver  is  appointed,  then  that  he 
will  pay  all  assessments  laid  by  the  receiver  for  the  purpose  of  pay- 
ing losses  and  liabilities  of  the  company,  and  the  services  and  ex- 
penses of  the  receiver,  without  limitation,  in  proportion  to  the 
amotmt  of  his  insurance  or  interest  in  the  company. 

The  complainant  makes  another  important  allegation  in  this  bOL 
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He  says  that  the  fact  is  that  eyery  person  insured  in  said  company^ 
including  those  who  suffered  losses,  expected  that  they  were  Hable 
only  to  the  amount  of  their  premium  notes,  and  in  no  case  could  it 
exceed  the  amount  of  said  premium  notes.  By  demurring  the  de- 
fendant admits  this  statement  to  be  true.  This  is  a  material  allega- 
tion, and,  if  true,  ought  to  be  an  end  of  the  case,  because  it  shows 
that  every  member  of  the  company  was  laboring  under  a  mistake  of 
law  which  affected  their  liability,  and  which  it  would  be  most  ineq- 
uitable for  any  one  of  them  now  to  insist  upon  enforcing.  This  is 
a  mutual  company.  The  question  at  issue  as  to  the  right  of  the  re- 
ceiver to  assess  beyond  the  premium  notes  affects  no  one  but  the 
members,  and  these  members  entered  into  contract  relations  with 
each  other  upon  the  express  understanding  and  agreement  that  they 
should  not  be  assessed  beyond  the  amount  of  their  premium  notes. 
There  is  nothing  illegal  in  such  a  contract,  although  the  law  does 
provide  that  in  case  the  company  became  insolvent  there  might  be 
assessments  made  beyond  and  independently  of  the  premium  notes 
to  pay  such  loss.  This  provision  of  the  law  was  made  for  the  benefit 
of  the  individual  members,  and  the  individual  members  can  waive  a 
benefit  given  by  statute.  The  case  is  much  stronger  when,  in  igno- 
rance of  such  law,  they  mutually  agree  that  the  premium  note  shaU 
be  the  limit  of  each  member's  liability. 

If  the  agent  had  intentionally  "misrepresented  to  the  complainant 
the  &ct8  in  a  material  point,  which  induced  him  to  enter  into  the 
contract,  he  would  have  been  entitled  to  relief.  In  Lycoming  Fire 
Ins.  Co.  va  Woodworth,  83  Pa.  St.,  223,  Mr.  Justice  Gordon  said  : 
"  It  is  true  that  one  insuring  in  a  company,  formed  on  the  mutual 
plan,  is  bound  to  inform  himself  of  the  rules  and  regulations  of  such 
company :  Mitchell  vs.  Insurance  Co.,  51  Pa.  Si,  402.  But  it  is  also 
true  that,  as  to  those  outside  of  it,  such  company  occupies  no  other 
or  better  position  than  one  organized  on  the  stock  plan.  As  to  one 
dealing  for  insurance,  such  a  company  is  bound,  as  any  other,  by 
the  representations  of  its  agent  in  the  making  of  the  contract,  for  it 
cannot  isiissiune  the  advantages  of  his  acts,  and  avoid  the  disadvan- 
tages. The  maxim,  '  Qui  sentit  commodum,  sentire  debet  et  onus,'  is 
said  by  Justice  Sharswood,  in  Mundorff  vs.  Wickeraham,  63  Pa.  St., 
87,  to  embrace  a  principle  which  pervades  the  law  in  all  its  branches. 
It  follows  that  this  company  could  not  profit  by  the  fraud  of  its 
agent  in  inducing  the  plaintiffa  to  enter  into  a  contract  which  they 
would  not  have  entered  into  had  it  not  been  for  such  fraud,  and  it 
does  not  help  the  matter  that  they  were  thus  made  members  of  the 
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company,  for  such  membership  arises  from,  but  does  not  precede, 
the  contract." 

Under  the  allegations  of  the  bill  it  would  operate  as  a  great  wrong 
upon  the  complainant  to  extend  his  liability  beyond  the  amount  of 
the  premium  note  signed  by  him,  which  it  was  expressly  agreed 
should  limit  the  utmost  extent  of  his  liability ;  and  as  all  of  the  mem- 
bers understood  their  contract  in  the  Game  way,  there  is  nothing 
wrong  or  inequitable  in  enforcing  the  contract  as  made. 

I  do  not  feel  called  upon  to  determine  what  would  be  the  liability 
of  complainant  under  a  state  of  facts  different  from  that  made  by  his 
bilL  I  base  my  opinion  entirely  upon  the  facts  stated,  and  by  the 
demurrer  admitted  to  be  true.  We  cannot  anticipate  that  he  will 
be  unable  to  sustain  the  statements  made  by  proof,  if  they  are  de- 
nied by  the  answer  that  may  be  interposed.  I  think  the  decree  of 
the  court  below  should  be  reversed,  the  demurrer  overruled,  and 
the  record  remanded,  with  leave  to  defendant  to  plead  in  twenty 
days. 

Shebwooi),  J.,  concurred. 

CooLEY,  C.  J* — I  assent  to  the  conclusion  reached  by  Mr.  Justice 
Champlin  in  this  case,  upon  the  express  ground  that  it  stands  ad- 
mitted by  the  record  before  us  that  all  the  parties  who  became 
members  of  the  insurance  company  in  question  did  so  upon  the  ex- 
press understanding  and  agreement  that  their  liabihty  was  to  be 
limited  to  the  notes  given  by  them  respectively. 

Campbell,  J. — I  do  not  think  relief  can  be  granted  against  a  stat- 
utory hability. 
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SUPKEME  COURT  OF  PENNSYLVANIA. 


Appeal  from  the  decree  of  the  Court  of  Common  Pleas  No.  1,  of  Phila- 

ddphia  County. 


CUNNINGHAM 

INS.  CO.  OF  NORTH  AMERICA*  J 

Section  97  of  the  supplemental  Corporation  Act  of  May  1,  1876,  does  not 
authorize  the  issuing  stock  to  be  paid  for  at  par  and  requiring  an  additional 
bonus  of  the  same  amount  to  be  paid  in  casn  into  the  treasury  of  the  com- 
pany. 

The  act  reouires  that  the  increased  shares  shall  be  allotted  pro  rata  to  the 
stockholders  of  the  company  acr>ording  to  their  interest. 

The  insurance  company  allowed  its  stockholders  to  subscribe  for  new  shares  on 
payment  of  $10— the  par  value  of  the  old  stock—and  $10  additional  to  ^o  to 
the  surplus  fund  of  tne  company.  Held,  That  this  was  unauthorized  by 
the  Act  of  1876. 

The  Act  of  June  29y  1881,  P.  L.,  121,  does  not  apply  to  this  case,  as  it  was 
passed  subsequently  to  the  action  of  the  company  making  the  increase. 

J.  Wabren  Coulbton  and  Crawford  &  Dallas,  for  Plaintiff  in  Er,  or. 
Richard  C.  MgMurtris  and  George  W.  Biddle,  Contra. 

Gordon,  J. 
The  learned  counsel  for  the  respondent  in  the  opening  sentence  of 
their  counter-statement  say:  *'It  was  never  pretended  that  the  com- 
pany could,  without  legislatiye  sanction,  increase  or  diminish  the 
number  of  shares  or  par  yalue  thereof."  From  this  admission,  which 
we  readily  indorse  as  correct,  we  pass  at  once  to  the  27th  section  of 
the  act  of  1876,  from   which  the  stockholders  of  this  corporation 

«  Opinion  nied,  Febmary  23, 1886.    From  PUUburgh  Legal  Journal, 
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deriyed  their  power  to  issue  the  stock  shares,  the  subject  of  the 
present  controversy.  The  section  referred  to  reads  as  follows: 
"  Any  existing  fire  or  fire  and  marine  insurance  company,  and  any 
stock  company  formed  under  this  act,  may  at  any  time  increase  the 
amount  of  its  capital  stock  if  authorized  so  to  do  by  the  stockholders 
holding  the  larger  amount  in  yalue  of  stock,  at  a  meeting  specially 
called  for  that  purpose,  of  which  at  least  sixty  days'  public  notice 
shaU  be  given.  *  "^  "^  Increase  of  stock  as  aforesaid  may  be  made 
by  increasing  tiie  number  of  the  shares  of  stock  or  by  increasing  the 
par  value  of  the  same,  and  such  increased  shares  or  increased  par 
value  shall  be  allotted  pro  rata  to  the  stockholdei-s  of  said  company 
according  to  their  interest,  and  may  be  paid  in  whole  or  in  part  out  of 
the  accumulated  reserve  of  the  company  in  case  the  condition  of  the 
company  warrants  such  allotments,  or  the  same  may  be  disposed  of 
as  is  provided  in  this  act  for  the  organization  of  stock  compaiiies." 
The  first  clause  of  the  latter  part  of  this  section  is  that  under  which 
the  stockholders  acted  in  providing  for  the  increase  of  the  capital 
stock  of  the  company  which  they  represented,  and  the  latter  clause, 
which  refers  to  section  four,  needs  no  further  notice,  as  it  does  not 
enter  into  the  present  controversy.  To  this  act,  then,  and  its  inter- 
pretation, if  any  it  needs,  we  are  confined,  for  it  contains  the  power 
under  which  the  stockholders  acted,  and  with  it  we  have  but  to  com- 
pare their  resolution  in  order  to  ascertain  whether  the  condition 
appended  to  that  resolution  was  or  was  not  ultra  vires,  for  it  is 
utterly  useless  for  us  to  attempt  to  be  wise  above  what  is  plainly 
written  in  the  statute,  and  to  go  wandering  o£f  among  authorities 
which  can  have  little  or  nothing  to  do  with  the  c^e. 

That  they  had  power  to  cause  the  stock  to  be  issued  is  not  denied, 
and  that  it  was  issued  is  a  fsLcty  and  so  the  only  question  left  is,  as  we 
have  already  said,  that  respecting  the  lawfulness  of  appended  condi- 
tion. Were  the  act  of  1881  operative  in  this  contention,  there  could 
be  no  debate  about  the  lawfulness  of  the  stockholders'  action;  but 
as  we  agree  with  the  learned  master,  that  it  is  not  so  operative,  we 
dismiss  it  from  the  case.  Now,  in  the  outstart,  this  is  to  be  em- 
phasized, the  condition  is  found  not  in  the  act,  but  in  the  resolution 
adopted  by  the  meeting  of  15th  of  November,  1880.  We  cite  the 
resolution,  with  its  condition,  as  follows  : — 

^'Eesolved,  that  the  capital  stock  of  this  company  be  increased 
$1,000,000  by  the  issuing  of  100,000  shares  at  par  to  stockholders,  in 
proportion  of  one  share  for  each  two  shares  held  by  them  on  Uie  day 
they  shall  respectively  subscribe  for  the  same— -they  subscribing  an 
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agreement  to  pay  $10  per  share  for  the  stock,  and  also  $10  for  the 
privilege  of  subscribing,  the  proceeds  of  which  priyilege  shall  be 
added  to  the  surplus  fund  of  the  company."  Far,  in  this  connection 
evidently  means  100  per  cent  premium.  Passing,  however,  so  curi- 
ous an  interpretation  of  the  word  **  par,"  we  aak  by  what  authority 
did  the  majority  of  the  corporate  meeting  impose  such  terms  as 
these  upon  the  minority  ?  The  act  is  specific,  **  and  such  increased 
shares,  or  increased  par  value,  shall  be  allotted  pro  rata  to  the  stock- 
holders of  said  company  according  to  their  interest"  The  resolu- 
tion on  the  contrary  provides  that  the  stockholders  shall  not  have 
such  pro  rata  allotments  unless  he  pay  to  the  company  a  bonus  of 
$10  on  each  share.  But  if  $10  could  be  thus  imposed,  why  not  $20, 
$30,  or  $50.  Under  and  by  the  act  the  stockholders  had  an  import- 
ant privilege,  but  under  the  resolution  he  has  none,  or  only  such  as 
the  nfajority  of  the  stockholders  meeting  chose^  ex  gratia,  to  give 
him.  The  learned  master  says:  ''But  they,"  the  plaintifGa,  "seem 
to  have  overlooked  the  fact  that  there  is  no  statutory  right  to  them 
to  subscribe  to  increased  shares,  except  in  pursuance  of  a  resolution 
of  the  stockholders  to  increase."  But,  on  the  other  hand,  the  master 
himself  overlooks  the  fact  that  these  stockholders  could  only  act 
under  the  statute,  that  in  their  powers  were  found  that  by  it  their 
powers  were  limited,  and  that  everything  they  did  beyond  it  was  to 
no  purpose  whatever,  utterly  vain  and  nugatory.  They  had  no  power 
to  append  a  condition  to  the  statute  to  suit  their  own  purposes,  and 
to  squeeze  out  of  the  corporation  all  those  who  either  could  not  or 
would  not  pay  to  them  their  bonus.  It  is  to  no  purpose  to  say  that 
even  after  this  shave  on  their  stock,  they  had  BtUl  a  bargain,  for  the 
sole  question  is,  what  was  their  right,  and  not  what  was  or  might 
have  been  their  profit  ?  The  answer  to  this  inquiry  may  be  easily 
had  through  the  answer  to  the  question,  to  what*  would  they  have 
been  entitled  had  the  resolution  been  passed  in  the  terms  of  the  act 
and  without  the  appended  condition  ?  Certainly  to  the  stock,  clear 
of  the  bonus.  Again,  suppose  the  resolution  had  been  to  double  the 
value  of  the  existing  stock  instead  of  issuing  new  shares?  Surely, 
then,  a  bonus  could  not  have  been  compelled,  and  yet  in  the  act 
both  means  of  increasing  the  capital  of  the  company  stands  on  pre- 
cisely the  same  footing,  and  the  pro-rata  d^tribution  df  either  is  as 
much  the  right  of  the  shareholder  as  is  the  ownership  of  his  original 
stock.  The  act  of  1876  was  designed  not  only  to  enable  corpora- 
tions to  increase  their  business  capital,  but  also  to  protect  the  in- 
dividual stockholder.    The  resolution,  however,  under  consideration. 
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not  only  preveits  the  statutory  idea  of  protection  for  the  share- 
holder, but  belies  itseH  in  doubling  what  it  designates  as  capital 
In  thib  case,  contraiy  to  what  is  affirmed  in  the  old  saw,  there  seems 
to  be  a  good  deal  in  a  name.  By  the  artifice  $2,000,000  are  added 
to  the  working  fund  of  the  corporation,  of  which  $1,000,000  is  said 
to  be  capital,  and  the  other,  though  raised  at  the  same  time  and  by 
the  same  means,  is  called  "  surplus  fund  " — earnings  of  the  associa- 
tion !  Let  those  believe  this  who  can  or  will,  and  let  those  who  have 
agreed  to  the  action  of  the  majority  of  the  stockholders  abide  by  that 
action;  but  as  for  the  appellants,  they  cannot  be  so  held.  There  has 
been  an  attempt  to  deprive  them  of  their  statutory  rights  through 
an  unlawful  exercise  of  an  alleged  corporate  power;  an  attempt 
which,  without  doubt  or  dispute,  a  chancellor  has  the  power  to  re- 
strain, and  to  refuse  an  exercise  of  that  power,  would,  in  the  present 
case,  be  a  denial  of  the  appellants'  right  to  have  their  cause  heard 
and  vindicated  in  a  court  of  equity. 

The  decree  of  the  court  below  dismissing  the  plaintiff's  bill  and 
imposing  upon  them  one-half  of  the  costs,  is  now  reversed  and  set 
aside  at  the  costs  of  the  appellee,  and  it  is  ordered  that  the  said 
appellee  allot  to  the  appellants  such  an  amount  of  the  new  stock 
shares  as  shall  be  their  proportion  under  the  act  of  the  general 
assembly  above  recited,  free  from  bonus  or  charges,  and  if  they  or 
any  of  them,  have  under  protest,  paid  such  bonus  or  charges,  for  the 
said  stock  shares,  that  the  same  be  refunded  to  them  with  interest; 
that  the  record  be  remitted  to  the  court  below  for  the  purpose,  if 
necessary,  of  having  an  account  stated  between  the  parties,  and  for 
the  full  execution  of  this  decree. 

Dissenting  opinion  by  Paxson,  J. 
I  do  not  fully  agree  with  the  majority  of  the  court  in  their  con- 
struction of  the  act  of  1876.    But  conceding  their  view  of  it  to  be 
correct,  I  would  not  sustain  this  bill  for  obvious  reasons     They  may 
be  briefly  stated  as  follows: — 

1.  The  complainant  has  no  equity.  His  object  is  to  get  stock  at 
$10  per  share  for  which  other  stockholders  have  in  good  faith  paid 
$20.     This  is  not  equity,  it  is  inequity. 

2.  He  has  a  full  and  adequate  remedy  at  law.  For  the  refusal  of 
the  company  to  allot  him  his  proportion  of  the  stock  at  par,  he  may 
sue  at  law  and  recover  full  damagea  He  has  therefore  sustained  no 
injury  which  the  law  wUl  not  redress  in  the  amplest  manner.    The 
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right  to  particular  shares  of  stock,  where  other  shares  can  be  bought 
in  the  market,  is  not  a  right  which  equity  will  enforce  specifically. 
We  have  so  decided,  and  it  is  familiar  law :  Foil's  Appeal,  10  Norris, 
434 

3.  It  has  been  asserted,  and  it  is  undoubtedly  true,  that  to  enforce 
the  complainants'  legal  rights  in  this  proceeding  would  inflict  serious 
confusion  upon  the  affidrs  of  the  defendant  company.  It  is  a  well- 
settled  rule  in  equity,  that  a  chancellor  will  not  grant  an  injunction 
even  to  enforce  a  legal  right  where  the  injunction  will  do  more  mis- 
chief than  the  cTil  sought  to  be  redressed.  This  must  continue  to 
be  the  rule  so  long  as  his  decree  is  of  grace,  not  of  right.  Applying 
this  principle  to  the  case  in  hand,  we  find  that  a  majority  of  the 
stock  has  already  been  issued  under  the  arrangement  adopted  at 
the  stockholders'  meeting  and  cannot  be  recalled.  Upon  each 
share  $20  has  been  paid  in  good  faith.  It  requires  but  a  moment's 
reflection  to  see  that  a  decree  which  requires  the  company  to  issue 
the  balance  of  the  stock  at  $10  must  necessarily  throw  the  affairs  of 
the  company  into  confusion  and  produce  the  rankest  injustice.  If 
this  is  equity,  it  is  equity  misunderstood. 

If  there  were  circumstances  of  oppression  in  the  case,  there  might 
be  more  ground  for  this  severe  exercise  of  power.  Nothing  of  the 
kind  appears.  On  the  contrary,  the  arrangement  was  entered  into 
in  entire  good  faith,  in  the  belief  that  it  was  legal  and  under  the  ad- 
vice of  counsel.  Moreover,  it  was  not  pretended  that  all  the  stock- 
holders were  not  treated  alike.  No  one  stockholder  had  any  advan- 
tage over  any  other.  ^  The  arrangement  vras  evidently  made  with  a 
view  to  the  best  interest  of  the  company,  and  in  my  judgment  was 
wise  and  conservative.  That  it  was  so  may  fairly  be  inferred  from 
the  fact  that  the  legislature  by  the  subsequent  act  of  29th  June, 
1881,  P.  L.,  121,  expressly  authorized  the  course  of  proceeding 
adopted  by  the  company. 

I  can  readily  understand  why  the  complainant  did  not  resort  to 
his  remedy  at  law.  The  measure  of  damages  would  in  such  case 
have  compensated  him,  but  it  would  have  given  him  no  advantage 
over  other  stockholders.  By  filing  this  bill  he  gets  his  stock  at  $10 
per  share,  for  which  other  shareholders  have  paid  $20,  and  which  is 
worth  in  the  market  $31.  Moreover,  he  has  succeeded  in  throwing 
the  a&irs  of  the  company  into  confusion. 

Against  such  a  mode  of  administering  equity,  I  enter  my  solemn 
protest 
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SUPREME  COURT  OF  IOWA 


Appeal  from  Council  Bluffs  Superior  Court. 


OOLBT 

C3EDAR  RAPIDS  INS.  CO.*/ 

Defendant  insurance  company  issued  two  policies  for  the  period  of  five  years 
to  M.,  each  providing  for  cancellation  at  his  pleasure,  and  stipulating 
against  other  insurance.  At  the  end  of  fifteen  months,  M.^  desiring  to  in- 
sure the  property  in  another  company,  delivered  his  policies  in  defendant 
company  to  C,  with  an  indorsement  ut>on  each  in  these  words :  **  For  value 
received  I  hereby  assien  to  0.  the  unearned  premium  under  this  policy,  also 
this  policy  for  canceUation,  and  authorize  nim  to  collect  such  unearned 
premium.''  Eight  days  latter,  C.  tendered  the  policies  to  defendant  for 
cancellation,  but  as  a  dispute  arose  as  to  the  amount  of  the  unearned  pre> 
mium  they  were  returned  to  him  without  cancellation,  and  he  bought  suit 
to  enforce  payment  of  the  amount  claimed.  HMf  (li  That  the  election  of 
M.  to  cancel  the  policies,  no  notice  being  ffiven  t6  defendant,  and  no  re- 

a  nest  being  made  by  him  for  cancellation,  did  not  create  a  liaoility  to  pay 
tie  unearned  premiums ;  and  (2i  that  the  policies  had  been  avoided  by  M. 
by  a  violation  of  their  conditions  in  obtaining  the  insurance  in  the  other 
company. 

Action  to  recover  imeamed  premiums.  There  was  a  trial  without 
a  juiy,  and  judgment  was  rendered  for  the  plaintiff  for  a  part  of  the 
amount  claimed.  Both  parties  appeal,  the  defendant  perfecting  its 
appeal  first. 

Dbaoon  ft  Smith,  for  AppdlanL 
SiOTHy  Oabson  &  Haul,  for  Appdlee. 

Adams,  J. 
The  undisputed  facts  are  that  the  defendant  company  issued  to 
one  Murray  two  policies  of  insurance  for  the  period  of  five  years, 

•  Opinion  filed,  Jane  18.  1886.    From  N.  FT.  JSeporter. 
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each  proYidiog  for  cancellatdon  at  his  pleasure.  At  the  end  of  fifteen 
months  he  was  induced  to  insuie  the  property  in  the  Phoenix  Insur- 
ance Company  of  Brooklyn,  New  York.  As^  however,  he  neither 
desired  nor  was  allowed  to  haye  insurance  upon  the  property  in 
both  companies  (the  policies  in  the  defendant  company  stipulating 
against  other  insurance),  he  conceived  the  plan  of  allowing  the  poli- 
cies in  the  defendant  company  to  be  canceled,  and  of  setting  up  a 
right  of  reclamation  of  the  unearned  premiums  as  provided  by 
statute.  McGlain's  St.,  299.  He  also  conceived  the  idea  of  assigning 
his  claim  to  the  unearned  premiums  to  the  plaintiff,  the  agent  of  the 
Phoenix  Insurance  Ck>mpany.  He  accordingly  delivered  his  policies 
in  the  defendant  company  to  the  plaintiff,  with  an  indorsement  upon 
each  in  these  words:  "For  value  received,  I  hereby  assign  to  C.  H. 
Colby,  Esq.,  the  unearned  premiums  under  this  poHcy,  also  this  pol- 
icy for  cancellation,  and  authorize  him  to  collect  such  unearned 
premium."  [Signed]  ''J.  S.  Mubrat."  Eight  days  later,  the 
plainti£^  Colby,  tendered  the  policies  to  the  defendant  for  cancella- 
tion, but  as  a  dispute  arose  as  to  the  amount  of  the  unearned 
premium,  the  poHcies  were  returned  to  the  plaintiff  without  cancel- 
lation, and  this  action  was  brought  to  enforce  the  payment  of  the 
amount  claimed. 

The  defendant  contends  that  the  policies  were  not  canceled,  and 
denies  that  cancellation  was  demanded  by  any  one  having  a  right  to 
demand  it,  and  insists  that  the  policies  became  void,  and  that  there 
was  nothing  left  to  cancel  The  court  below  ruled  that  these  posi- 
tions were  untenable,  and  ce'ttified  several  questions  to  this  court, 
the  amount  in  controversy  being  less  than  $100.  It  will  be  sufficient 
for  the  disposition  of  the  case  to  set  out  and  determine  two  of  the 
questions, — ^the  first  and  fifth.  These  questions  are  in  these  words: 
''.(1)  Did  the  election  of  the  assured,  Murray,  on  July  13,  1883,  to 
cancel  said  policy,  as  evidenced  by  his  written  assignment  to  plaint- 
iff of  that  date,  have  the  effect  to  terminate  the  contract  of  indem 
nity  contained  in  said  policy,  and  create  a  liability  on  the  part  of  the 
defendant  to  pay  said  Murray  the  portion  of  unearned  premium  due 
upon  cancellation,  no  notice  being  giving  defendant  of  such  election 
by  Murray,  and  no  request  being  made  by  him  of  defendant  to 
cancel  same."  *'  (5)  Was  the  contract  of  indemnity,  evidenced  by 
said  policy,  in  force  up  to  the  time  plaintiff  demanded  cancellation, 
on  July  21, 1883,  or  had  it  been  previously  terminated  by  violation 
of  its  conditions  on  the  part  of  Murray. "  Upon  a  former  hearing  of 
this  case  a  part  of  the  record  accidentally  failed  to  come  into  our 
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hands,  and  it  was  held  that  the  questions  certified,  so  far  as  they 
presented  anything  for  our  determination,  should  be  answered  in 
accordance  with  the  ruling  below.  8ome  doubts,  however,  arose  in 
regard  to  the  correctness  of  our  holding,  and  a  petition  for  rehear- 
ing having  been  filed,  the  same  was  granted. 

It  is  not  dearly  apparent,  from  the  judgment  rendered,  what  the 
precise  view  was  which  the  court  below  took  of  the  law  of  the  case; 
but  it  is  not  very  material  It  is  sufficient  to  say  that  the  court 
must  have  held  that  the  policies  were  not  avoided,  either  by  obtain- 
ing the  Phoenix  insurance  or  by  the  assignment,  and  that  they  were 
canceled,  and  that  a  right  to  the  unearned  premium  accrued  in 
some  way  to  the  plaintiff 

We  will  consider,  first,  the  effect  of  obtaining  the  Phoenix  insur- 
ance. It  is  not  denied  by  plaintiff  and  could  not  be  properly,  that 
if  the  Phoenix  insurance  was  obtained  before  the  virtual  cancellation 
of  the  policies  in  the  defendant  company,  these  policies  would  be 
avoided  by  Murray's  act  in  violating  their  condition,  and  there 
would  be  nothincr  left  to  cancel,  and  no  daim  would  accrue  for 
unearned  premiums.  There  may,  to  be  sure,  be  a  recovery  for 
unearned  premiums  in  some  cases  where  the  risk  has  never  com- 
mence!, as  where  the  policy-holder  acted  in  good  faith  and  paid  the 
premium  under  the  mistaken  supposition  that  the  risk  commenced. 
See  Waller  vs.  Northern  Assur.  Co.,  19  N.  W.  Bep.  865,  and  cases 
cited. 

But  the  case  before  us  is  essentially  different.  The  plaintiffs 
theory  is  that  the  cancellation  virtually  took  place  at  or  before  the 
time  of  obtaining  the  Phoenix  insurance,  to  wit,  at  the  time  of  the 
delivery  of  the  poHdes  to  the  plaintiff  with  the  indorsement  thereon 
set  out  above.  If  this  is  so,  then  it  might  be  conceded  that  the 
obtaining  of  the  Phoenix  insurance  was  not  a  violation  of  the  poli- 
cies, and  would  not  prevent  the  plaintiff  from  recovering  if  he  should 
appear  to  be  otherwise  entitled  to  recover. 

We  come,  then,  to  the  question  as  to  the  effect  of  delivering  the 
poHcies  to  the  plaintiff,  with  the  indorsement  thereon  purporting  to 
be  an  assignment  of  the  poUdes  to  the  plaintiff  Was  this  act 
virtually  a  cancellation  ?  We  state  the  question  a  little  differently 
from  what  the  court  did,  because  we  think  that  this  is  what  the 
court  meant,  and  because  our  statement  is  less  ambiguous,  and  not 
less  favorable  to  the  plaintiff  The  assignment,  as  we  have  seen, 
purports  tD  be  an  assignment  "  for  cancellation."  What  precisely 
the  assignor's  idea  was  we  do  not  know.    The  policy  is  a  contract  of 
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indemnity.  The  effect  of  an  assignment,  if  it  had  any  yalidity, 
should  be  to  transfer  the  contract,  and  give  the  assignee  the  right 
to  the  indemnity.  It  is  difficult  to  conceive  how  there  could  be  a 
valid  assignment  which  would  do  less  than  thai  Yet  the  plaintiff 
contends  that  the  assignment  of  the  contract  should  be  held  to  have 
been  intended  to  have  the  extraordinary  effect  of  terminating  the 
contract  as  a  contract  of  indemnity.  We  are  unable  to  see  how  we 
could  properly  give  the  word  "  assignment "  such  force  as  thai  In 
one  way,  it  is  true,  an  a'^signment  of  a  policy  might  have  the  effect 
to  terminate  it.  This  would  be  so  whore  it  is  so  provided.  The 
assignment  would  operate  virtually  as  a  forfeiture.  As  in  this  case 
an  assignment  was  prohibited,  perhaps  an  attempted  assignment 
should  be  held  to  be  a  forfeiture.  But  we  do  not  determine  thia 
What  we  hold  is  that,  unless  the  assignment  operated  as  a  for- 
feiture, it  would  not  terminate  the  policy  as  a  contract  of  indem- 
nity. It  would  either  be  void  or  carry  the  policy  for  all  there  is  in 
ii  Any  other  view  of  the  word  "asidgnment"  would  involve  an 
unjustifiable  departure  from  its  plain  meaning. 

But  there  is  another  view  which  leads  also  to  the  conclusion  that 
there  was  nothing  done  by  Murray  at  the  time  of  the  alleged  assign- 
ment which  operated  to  cancel  the  poUcies.  Cancellation  of  a  poHcy 
is  something  to  be  done  by  the  company.  Tliis  will  appear  from  an 
examination  of  the  statute  which  provides  for  cancellation.  No 
insurance  company  can  do  business  in  this  State  whose  form  of 
policy  in  use  '*  does  not  provide  for  the  canceUation  of  the  same  at 
the  request  of  the  insured  upon  equitable  terms."  McClain's  Si, 
298.    This  is  the  only  provision  on  the  subjeci 

Now,  while  the  policies  did  not  expressly  provide  the  mode  of  can- 
cellation, it  is  to  be  presumed  that  the  mtention  was  that  the  pro- 
vision should  be  in  compliance  with  the  statute,  and  that  the  mode 
should  be  that  provided  by  statute.  It  is  the  company,  then,  that 
is  to  make  the  cancellation.  The  company  should  be  allowed  to 
know  what  risks  it  is  carrying.  It  should  be  allowed  to  take  up 
a  canceled  policy,  and  make  the  proper  entry  upon  its  books. 
No  insurance  company  could  do  business  long  without  having  the 
means  of  proving  its  rights,  and  of  disproving  falsely  alleged  lia- 
bilities. 

It  may  be  conceded  that  a  request  by  the  insured  to  the  company 
to  cancel,  though  not  complied  with,  would  be  treated  by  the  courts 
as  equivalent  to  cancellation,  so  far  as  the  rights  of  the  insured 
might  be  concerned.    But  we  cannot  hold  that  the  request  can  be 
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dispensed  with.  We  do  not  forget  that  in  the  case  at  bar  there 
was  a  request,  made  to  canoeL  Bat  it  was  not  made  bj  the 
insured  as  the  statute  provides.  It  was  made  by  the  plaintifll 
It  is  probably  true  that  the  insured  might  make  such  request 
through  an  agent.  But  the  phiintiff  did  not  claim  to  act  as 
Murray's  agent,  nor  would  his  case  be  better  if  he  had;  because, 
before  he  requested  cancellation  the  Phceniz  insurance  had  been 
obtained,  and  the  obtaining  of  that  insurance  must  be  deemed 
fatal  to  the  plaintiff's  right  of  recovery  unless  he  can  mainiain 
his  proposition  that  Murray's  mere  election  to  cancel  operates  as 
a  cancellation;  and  we  hold  that  such  proposition  is  not  sound. 

In  answer  to  the  first  question  certified,  we  have  to  say  thai 
we  do  not  think  that  the  election  made  by  Murray,  July  13,  1883, 
to  cancel,  created  a  liability  to  pay  Muiray  unearned  premium& 
In  answer  to  the  fifth  question  certified,  we  have  to  say  that  we 
think  that  before  July  21, 1883,  the  policies  have  been  avoided  by 
a  violation  of  their  conditions  by  Murray  in  obtainin^f  the  Phoenix 
insurance.  The  court  below  must  have  ruled  to  the  contrary  upon 
both  questions,  and  in  this  we  think  it  erred.  The  view  which  we 
have  taken  of  the  case,  it  appears  to  us,  must  make  virtually  a  final 
disposition  of  it,  and  for  this  reason  we  do  not  determine  all  the 
questions  presented. 

Beversed. 
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SUPEEME  OOUKT  OF  COLOEADO. 


POMEROT 

vs. 

ROCKY  MOUNTAIN  INS.  CO.* 

The  fact  that  an  assured,  at  the  time  of  his  insnrance,  was  intemperate  to 
snch  a  degree  as  to  impair  his  health,  avoids  the  policy  if  the  same  contain 
a  condition  that  if  the  party  insured  shonld  become  so  far  intemperate  as 
to  impair  his  health,  the  policy  rtionld  be  void  ;  and  the  knowledge  of  such 
fact,  by  the  agent  of  the  compan^r,  will  not  operate  to  estop  it  from  relying 
upon  the  violaUon  of  snch  condition^  as  a  d^ense  to  an  action  on  the  pol- 
icy, or  be  regarded  as  a  waiver  thereof,  if,  at  the  time  of  the  execution  of 
the  policy,  the  party  in  whose  favor  the  same  was  issued  also  knew  of  such 
fact. 

Error  to  the  district  court  of  Arapaihoe  Couniy.    The  opinion 
states  the  facts. 

Stuart  Bbos.,  for  the  Plaintiff  in  error. 

W.  W.  CovBB,  and  B.  P.  HMRRiKOTONy  for  the  Defendant  in  error. 

EbcLKi  J. 
A  judgment  was  tendered  in  the  court  below  against  plaintiff, 
upon  demurrer  to  his  amended  complaint^  to  reverse  which  this 
writ  of  error  was  sued  out.  All  of  the  material  &cts  well  pleaded 
in  the  complaint  are,  therefore,  admitted.  One  of  the  seyeral  mat- 
ters argued  is  in  our  judgment  decisiTe  of  the  case,  and  we  diall, 
therefore,  consider  no  others.  The  complaint  avers,  inter  alia»  the 
following  facts,  viz.,  that  a  condition  in  the  certificate  of  insurance  or 
policy  was  that  if  the  party  insured  should  become  so  far  intemper- 
ate as  to  impair  his  health,  or  induce  delirium  tremens,  the  certifi- 

•  Opiaion  fllad,  9jxd»  11, 1889.    rirom  W,  C.  Megvri^,  ^ 
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cate  should  be  void;  that*  at  the  time  of  the  renewal  of  the  policy 
the  assured  was  intemperate,  and  that  his  intemperance  was  such 
as  to  impair  his  health;  but  that  Johnson,  the  agent,  who  renewed 
the  policy,  was  familiar  with  the  habits  of  the  deceased,  and  then  had 
full  knowledge  of  the  latter's  intemperance  and  the  impaired  health 
resulting  therefrom.  The  complaint  also  avers  that  the  only  ground 
of  refusal  to  pay  the  amount  of  the  policy  was,  that  "the  deceased 
either  died  from  delirium  tremens  or  became  so  intemperate  as  to 
impair  his  health;"  likewise,  that  deceased  did  not  die  of  delirium 
tremens. 

The  question  presented  by  these  averments  and  the  demurrer 
thereto  is  this:  Was  the  condition  in  the  certificate  regarding  intem- 
perance waived  ?  or,  putting  it  in  another  way,  did  the  knowledge 
of  Johnson  and  his  acts  in  the  premises  operate  to  estop  the 
company  from  relying  upon  the  violation  of  this  condition  as  a 
defense? 

We  are  disposed  to  treat  the  revival  or  renewal  of  the  certificate 
after  its  forfeiture  for  non-payment  of  dues  as  similar  so  far  as  the 
above  question  is  concerned,  to  the  making  of  the  contract  of  insur- 
ance in  the  first  instance;  hence  we  are  not  to  consider  the  waiver  of 
a  cause  of  forfeiture  occurring  after  the  contract  is  made,  but  the 
waiver  of  a  material  condition  therein  at  its  inception.  This  dis- 
tinction should  be  borne  in  mind,  because  here  is  a  marked  difference 
in  law  between  the  act  of  the  insurer  in  receiving  premiums,  assess- 
ments, or  dues,  with  knowledge  of  the  subsequent  violation  of  a 
material  condition  which  was  originally  placed  in  the  policy  solely 
for  his  benefit,  and  the  waiving  of  such  condition  at  the  inception  of 
the  contract;  it,  the  condition,  nevertheless  being  inserted  into  the 
writing  which  is  executed  and  accepted  by  the  partie& 

The  plaintiff  m  this  case,  who  is  the  assignee  of  the  policy,  and 
who  procured  the  renewal  must  be  presumed,  notwithstanding  his 
disclaimer  on  the  subject,  to  have  known  the  contents  thereof  when 
it  was  reviewed  or  renewed;  no  fraud  or  deception  being  practiced 
upon  him,  the  law  will  not  permit  him  to  say  that  he  was  ignorant 
of  the  conditions  contained  in  the  contract 

We  must  assume  also,  that  he,  as  well  as  the  agent,  Johnson,  was 
aware  of  the  assured's  impaired  physical  condition  when  the  con- 
tract was  renewed,  there  being  no  averment  in  the  complaint  to  the 
contrary. 

It  is  therefore  true  that  plaintiff  paid  the  premium  for  the  revival 
of  the  policy,  and  took  the  assignment  thereof  with  knowledge  of 
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the  condition  mentioned,  and  also  with  knowledge  of  the  fact  that 
the  cause  of  forfeiture  thereunder  already  existed,  and  went  into  the 
transaction  with  his  eyes  open;  he  was  not  deceived  or  misled  as  to 
the  condition  question;  nothing  is  disclosed  by  the  complaint  to 
show  that  it  was  alluded  to  or  discussed  by  himself  or  the  agent. 
He  now  insists  that  solely  by  reason  of  Johnson's  knowledge  of  the 
assured's  intemperance  and  impaired  health,  his  principal  is  estopped 
from  asserting  the  forfeiture. 

It  is  clear  that  a  gross  fraud  was  practiced  upon  the  company. 
This  is  one  of  the  leading  grounds  of  forfeiture;  it  is  a  matter  of 
vital  importance  by  way  of  protection  to  the  insurer;  this  condition 
is  of  such  a  nature  that  the  presumption  of  waiver  should  rest  upon 
strong  and  unusual  circumstances.  We  would  about  as  soon  expect 
a  fire  insurance  company  to  waive  the  condition  rendering  a  policy 
void,  if  the  fire  occasioning  the  loss  be  voluntarily  set  by  the  owner 
of  the  property  for  the  purpose  of  obtaining  the  amount  of  the  risk. 
Plaintiff,  as  a  man  of  ordinary  good  sense,  must  have  known  that  no 
renewal  of  the  policy  would  have  been  permitted,  had  the  company 
been  actually  advised  of  the  existing  circumstances.  If  he  was  act- 
ing in  perfect  good  faith  he  should  at  least  have  insisted  on  striking 
this  condition  from  the  contract  The  situation  here  disclosed  is 
wholly  unlike  that  existing  under  certain  of  the  decisions  cited  by 
counsel  for  plaintiff  in  error,  where  the  assured  or  the  plaintiff  was 
the  innocent  victim  of  deception  practiced  by  avaricious  and 
unscrupulous  agents. 

As  suggested  already,  a  fraud  was  practiced,  or  attempted  to  be 
practiced,  upon  the  company  by  its  agent.  If  plaintiff  and  the  agent 
actually  conspired  together  to  consummate  this  fraud,  of  course  the 
former  cannot  recover.  If  the  agent  alone  possessed  the  wrongfdl 
intent,  and  such,  probably,  was  the  fact,  plaintiff,  through  his  own 
negUgence,  became  the  instrument  by  which  the  fraudulent  contract 
was  made. 

It  would  seem  that  in  procuring  the  renewal  plaintiff  must  have 
relied  upon  one  of  two  contingencies  happening  in  case  of  the 
assured's  decease — either  that  the  company  would  not  discover  the 
fraud  of  its  agent  or  that  the  law  would  create  an  estoppel  by  rea- 
son of  the  knowledge  of  Johnson,  against  its  relying  upon  this 
defense.  It  either  view,  he  can  hardly  be  regarded  as  entirely  inno- 
cent. Under  all  the  circumstances  here  presented,  we  do  not  deem 
this  an  appropriate  case  in  which  to  apply  the  doctrine  of  estoppel, 
or  waiver  through  the  knowledge  and  conduct  of  agents,  recognized 
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by  the  Supreme  Court  of  the  United  States,  and  by  many  of  the 
States  courts  of  last  resort 

The  general  rule  is  that  parties  must  be  held  to  the  solemn  declara- 
tions contained  in  their  written  contracts;  that  parol  proof  of  mat- 
ters occurring  prior  to,  or  at  the  time  of  executing  such  contracts, 
but  embodied  therein,  will  not  be  admitted  to  contradict  or  Taiy 
the  terms  thereof.  We  are  aware  that  to  this  rule  there  seem  to  be 
exceptions,  and  that  these  so-called  exceptions  are  sometimes  recog- 
nized in  insurance  cases.  But  it  is  said  that  even  then  the  courts 
do  "not  admit  oral  testimony  to  vary  or  contradict  that  which  is 
in  writing;"  that  the  reception  of  this  kind  of  proof  rests  "  upon  the 
idea  that  the  vmting  offered  in  evidence  was  not  the  instrument  of 
the  party  whose  name  is  signed  to  it;  that  it  was  procured  under 
such  circumstances  as  estopped  that  side  from  using  it  or  relying 
on  its  contents;  not  that  it  may  be  contradicted  .by  oral  testimony, 
bat  thiit  it  may  be  shown  by  such  testimony  that  it  cannot  be  law- 
fully used  against  the  party  whose  name  is  signed  to  it:''  Mr.  Justice 
Miller  in  Union  Mutual  Insurance  Company  vs.  Wilkinson,  13 
Wall,  222. 

In  the  case  alluded  to  the  discussion  arose  through  a  false  answer 
to  an  interrogatory  in  the  application;  a  question  calling  for  the 
cause  of  the  mother's  death,  and  her  age  at  the  time,  was  answered 
by  both  the  assured  and  her  husband  to  the  effect  that  they  had  no 
knowledge  whatever  on  the  subject;  but  the  agent  after  interview- 
ing of  bystanders,  wrote  the  answer  that  she  died  of  a  fever  at  the 
age  of  forty  years;  upon  the  trial  of  the  suit  brought  to  recover  the 
amount  of  the  policy  it  was  proven  that  the  mother  died  at  the  age 
of  twenty-three  years;  there  was  also  evidence  that  her  death 
resulted  from  consumption,  but  the  jury  did  not  so  find.  The  court 
sustained  the  recovery. 

As  to  what  would  have  been  held  had  it  appeared  that  the  assured 
and  her  husband,  for  whose  benefit  the  policy  issued,  then  knew 
the  cause  of  her  mother's  death  and  her  age  at  the  time,  we  are  of 
course  not  advised.  When  the  application,  which  is  a  part  of  the 
contract  as  much  as  the  policy  itself,  was  signed,  the  applicant  was 
not  aware  that  the  answer  was  false,  having  heard  the  statements  of 
the  party  questioned  by  the  agent,  he  probably  believed  them  to  be 
true.  Besides,  in  writing  down  this  answer  the  agent  acted  entirely 
upon  his  own  responsibility,  it  is  a  very  different  case  even  from 
that  where  the  applicant  himself  innocently  gives  a  false  answer  to 
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a  material  qaeBtion,  upon  which  answer  the  agent  and  the  com- 
pany rely. 

By  analyzing  the  extract  above  given  from  the  decision  in  thir- 
teenth Wallace,  it  will  be  seen  that  there  must  be  inequitable  cir- 
cumstances such  as  substantially  render  the  applicant  himself  the 
innocent  victim  of  imposition  or  fraud;  what  else  could  prevent  the 
use  of  the  instrument  against  him  or  estop  the  other  side  from  rely- 
ing upon  its  contents. 

We  have  examined  the  decisions  cited  and  diligently  searched  for 
others,  but  have  found  none  which  rest  upon  facts  similar  to  those 
now  before  us;  so  far  as  we  have  discovered,  the  doctrine  of  adjudi- 
cated cases  would  hardly  warrant  us  in  sustaining  the  view  that  a 
waiver  of  the  ci^ndition  under  consideration  took  place  or  that  an 
estoppel  to  the  company's  reliance  upon  it  can  be  held  to  exisi  It 
has  been  unnecessary  for  us  to  discuss  generally  the  doctrine  of 
estoppel,  or  waiver  through  the  acts  of  the  officers  or  agents  of 
insurance  companies.  Neither  have  we  deemed  it  important  to  con- 
sider the  difference,  in  this  respect,  held  by  some  courts  to  exist 
between  the  '*  old  line,*'  or  stock  insurance  corporators,  and  the 
mutual  association  or  company,  to  the  latter  of  which  classes  de- 
fendant belongs.  If  we  were  to  accept  the  view  of  those  courts 
which  hold  mutual  companies  to  the  highest  degree  of  responsi- 
bility for  the  conduct  of  their  officers  or  agents,  still  we  could  not 
sustain  plaintiff's  position.  For,  as  already  ^own,  he  is  not  before 
us  in  the  attitude  of  one  who  without  fault  on  his  part  is  the  inno- 
cent victim  of  imposition  or  misrepresentation  practiced  by  an 
unprincipled  agent. 

The  judgment  is  affirmed. 
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UNITED    STATES   CIRCUIT    COURT,  S.  D.   OF  IOWA. 


CHARLES  L.  WILLIAMS,  adm'r  \ 

NORTH  GERMAN  INS.  CO.  and 

TWO  OTHSB  oompakhb.I' 

The  policy  insured  the  K.  elevator  company,  loss  payable  to  W.,  administrator. 

The  elevator  had  been  sold  nnder  a  decree  of  court  and  had  been  bought  in 

by  W.  subject  to  redemption  within  a  year.     Prior  to  tfie  fire  the  title  had 

passed  to  W.  through  the  failure  of  the  elevator  company  to  redeem. 
Meld,  That  the  interest  of  the  company  insured  having  absolutely  ceased,  the 

policy  became  void. 
It  appears,  however,  that  the  facts  regarding  the  title  had  been  fully  explained 

to  ihe  agent  who  filled  the  policy,  and  he  had  agreed  to  iusure  the  interest 

of  W. 
Heldj  That  a  court  of  equity  would  reform  the  contract  to  agree  with  the 

understanding  of  the  parties, 
iff  Id,  That  where  the  agent  knew  the  ground  was  leased,  a  policy  provision 

rendering  it  void  on  that  account  was  waived. 

Heldj  That  where  an  elevator  was  being  used  at  intervals  and  men  were  at  all 
imes  around  it,  it  was  not  vacant. 

Miller,  J. 
The  plaintiff  Williams  obtained  policies  of  insurance  against  the 
risk  of  fire,  on  what  is  known  as  the  Eeokuk  Elevator.  The  poli- 
cies read  that  the  Eeokuk  Grain  Elevator  Company  is  insured 
against  loss  bj  fire  to  such  and  such  amounts,  and  the  loss,  if  any, 
is  payable  to  Williams,  administrator.  C.  L.  Williams  is  and  was 
administrator  of  his  father's  estate.  At  the  time  of  the  insurance,  at 
the  time  it  was  made,  the  elevator  property  had  been  sold  under  a 

decree   of   this  court,  and   had  been  bought  in  by  Williams  as 

■  ■     -  ■ -  -  _ 

•  Decidon  rendered,  July  7»  1886 
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aiministraior  for  the  estate.  He  bought  it  in  and  held  the  certifi- 
cate of  purchase,  liable  and  subject  to  redemption  at  the  end  of 
the  year  from  the  date  of  sale.  The  condition  of  the  title  therefore, 
was  that  the  legal  title  was  in  the  Keokuk  Grain  Elevator  Company 
and  the  interest  of  a  purchaser  under  a  defeasible  claim  was  in 
Williams  as  ailministrator  of  his  father's  estate.  Before  the  twelve 
months  for  which  the  insurance  was  to  run  had  expired,  it  was 
obvious  that  the  condition  of  the  title  must  be  changed,  either 
the  elevator  company  must  redeem  and  have  a  clear  title  to  the 
property  before  the  policy  expired  or,  failing  to  redeem,  Williams 
would  receive  the  deed  and  divest  all  rights  of  the  elevator  com- 
pany. What  took  place  was  that  the  company  did  not  redeem; 
that  Williams  received  the  deed  to  the  property,  and  after  he  had 
got  the  deed,  the  elevator  company  being  divested  of  all  title,  the 
fire  took  place,  but  during  the  life  of  the  policy.  Ail  lawyers  know 
that  the  elevator  company  having  no  interest  in  the  property  at  the 
time  of  the  fire,  was  not  insured  and  could  not  collect  any  money, 
and  could  not  even  briug  any  suit  for  such  recovery.  Nor  did  the 
clause  "  Loss,  if  any,  payable  to  C.  L.  Williams,"  change  the  legal 
relation.  The  less  mentioned  in  that  form  of  policy  was  the  loss  of 
the  Keokuk  Grain  Elevator  Company.  If  this  fire  had  taken  place 
before  the  expiration  of  the  time  of  redemption,  the  policy  would 
have  been  just  what  it  should  have  been.  It  would  have  expressed 
the  loss  of  the  elevator  company.  It  would  have  been  its  loss.  The 
loss  should  have  been  payable  to  Williams,  but  since  the  elevator 
company  had  no  interest  in  it  when  the  fire  took  pla(*e,  there  was  no 
loss  to  it,  and  Wilhams  was  not  insured  by  the  policy. 

Williams  has  filed  a  bill  in  chancery  averring  that  the  language  of 
the  policy  in  that  respect  did  not  represent  the  contract  which  was 
made.  He  avers  that  he  made  a  contract  with  Maxwell,  the  insur- 
ance agent,  to  insure  him  and  his  interest  in  the  property.  He 
avers  this  with  sufficient  precision,  and  he  swears  to  it  in  various 
forms  and  shapes,  and  other  testimony  is  taken  on  the  subject.  The 
first  question  to  be  considered,  was  whether,  admitting  the  state- 
ments of  the  bill  to  be  true  and  taking  for  granted  the  testimony  of 
Williams,  whether  it  was  a  chancery  case.  I  remember  the  old 
decisions  in  the  chancery  courts  of  England  on  the  subject,  that  a 
written  contract  cannot  be  reformed  in  equity  for  a  mistake  in  law. 
That  is  all  the  branch  of  the  subject  that  embarrasses  me  to  day. 
But,  without  examining  authorities  abroad,  the  decisions  of  the 
Supreme  Court  of  the  United  States,  which  must  govern  me,  I  am 
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inclined  to  think  that  doctrine  has  been  much  narrowed  in  modem 
times.  Without  going  to  great  length  at  the  present  time  I  shall 
state  it  about  this  way.  Where  an  instrument  fails  to  represent 
what  both  parties  intended  to  have  it  represent,  and  it  had  devolved 
on  one  party  to  draw  up  the  instrument,  and  the  other  party  merely 
accepted  it,  and  it  does  not  represent  the  views  of  both  parties,  and 
if  the  fault  of  the  instrument  was  on  the  part  of  the'  party  drawing 
it  up,  it  can  be  reformed.  It  would  be  a  harsh  rule  if  person 
applying  to  an  insurance  agent,  who  is  supposed  to  know  the  legal 
value  of  all  such  policies  which  he  is  drawing  up  every  day,  and  who 
is  supposed  to  know  exactly  what  is  desired,  if  that  agent  fails  to 
draw  up  what  was  intended  to  be  drawn,  it  would  be  harsh  to  say 
that  that  instrument  shall  not  be  reformed,  and  that  chancery  shall 
not  reform  it. 

The  testimony  on  that  subject,  although  very  well  handled  by  the 
counsel  for  the  companies,  leaves  no  shadow  of  doubt  on  my  mind 
that  both  parties  intended  to  insure  the  executor  of  his  Cither's 
estate  in  that  property.  The  writing  of  the  instrument  did  not 
stand  in  the  way  at  alL  I  think  that  every  one  not  familiar  with 
rules  of  law  would  say  that  the  policies  saying  that  loss,  if  any,  was 
payable  to  Williams,  that  Williams  was  insured,  but  that  is  a 
mistake. 

WiUiams  testimony  is  broad  and  full  and  clear  that  he  communi- 
cated to  Maxwell  the  exact  condition  of  this  property  as  I  have 
recited  it,  that  there  had  been  a  decree  and  a  sale,  and  that  he 
held  the  certificate  of  sale;  that  it  would  expire  during  the  term 
and  he  would  get  the  title.  All  these  particulars  he  explained  to 
MaxweU,  and  he  told  Maxwell  he  wanted  his  own  interest  insured, 
and  Maxwell  so  understood  it.  Williams'  brother  swears  to  the 
same  thing.  He  was  present,  that  the  whole  thing  was  explaiued 
to  Maxwell  more  than  once;  the  clerk  in  the  office  of  Maxwell  con- 
firms this  statement;  he  was  present,  he  wrote  out  the  policieF,  and 
he  questioned  Maxwell  about  the  thing  being  done,  doubted  the 
sufficiencj  of  the  language,  and  Maxwell  told  him  to  so  fill  it  out 
that  way  that  it  effected  the  object 

When  the  fire  took  place  WiUiams  went  to  Maxwell  and  had  a 
talk  with  him.  Maxwell  confirmed  his  statements  in  writing. 

For  some  reason  it  -seems  Williams  knew  Maxwell  better  than 
some  others,  and  he  had  Maxwell  go  for  a  notary  public  and  the  wit- 
nesses swear  that  certain  interlineations  were  made  at  his  sugges- 
tion.   What  would  this  establish  ?    And  yet  Maxwell,  after  getting 
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to  Califoniia  and  under  contract  of  re-employment,  swears  be  never 
heard  aboat  this  question  regarding  the  title.  I  do  not  care  to 
discuss  such  testimony.  I  am  therefore  satisfied  that  the  story  of 
Williams  is  in  the  main  true;  that  Maxwell  understood  the  character 
of  the  title  to  the  property,  and  that  he  was  requested  to  provide  for 
that  state  of  things,  and  he  carelessly  made  the  policy  as  he  did  and 
as  it  stands  to-day.  Some  authorities  are  read,  something  about 
need  of  absolute  proof  in  order  to  reform  a  legal  instrument,  but  I 
do  not  attach  any  importance  to  these  as  I  am  perfectly  satisfied 
that  the  contract  on  which  this  policy  was  executed  was  such  as  to 
demand  the  reformation, of  the  policy.  I  therefore  hold  that  it 
should  be  reformed  so  as  to  express  the  fact  that  the  interest  of 
Williams  was  insured. 

One  or  two  other  questions  are  presented  and  about  them  I  have 
more  difficulty.  I  thought  at  one  time  that  I  would  reform  the 
policy  and  go  no  further.  One  of  these  was  the  provision  as  to 
leased  grounds;  that  the  policy  should  be  void  unless  that  fact  was 
expressed,  and  also  if  the  property  ceased  to  be  occupied  during  the 
term  of  the  pohcy  should  become  void  unless  the  company  was 
notified  and  gave  its  consent.  The  bill  seeks  to  reform  the  x>olicy  in 
both  of  these  particulars  and  asks  the  insertion  in  the  policy  that  it 
was  known  to  be  rn  leased  ground  and  was  to  be  permitted  to  be 
vacant  at  times.  I  do  not  think  that,  having  reformed  the  policies 
as  to  the  interest  insured,  that  these  questions  are  such  as  need 
reformation.  I  think  they  can  be  waived  and  the  company  estopped 
by  its  own  transactions  from  asserting  them. 

Bat  I  think  it  better  in  these  chancery  cases  to  dispose  of  the 
whole  case  if  possible,  and  I  therefore  think  there  is  no  need  of  a 
jury  on  these  questions.  I  am  satisfied  that  Mr.  Maxwell  knew  very 
well  that  this  was  leased  ground,  that  his  attention  was  called  to  it, 
and  that  he  made  the  insurance  with  that  understanding.  There- 
fore, the  company  waived  that  part  of  the  contract. 
^  The  lease  was  not  from  a  private  citizen,  but  from  the  city  of 
Keokuk,  which  could  not  be  supposed  to  have  any  interest  in  the 
burning  of  the  property  or  its  destruction  in  any  way.  And  this 
fact  of  the  leased  ground  was  known  to  the  whole  board  of  insurers. 

Ajs  to  the  occupancy  of  ihe  building,  if  I  was  juror  I  should  say 
tiiat  the  property  was  occupied,  that  the  elevator  remained  there 
with  its  machinery,  sometimes  used  and  sometimes  not  used,  as  it 
had  been  for  years.  The  cessation  from  use  simply  meant  that  no 
steam  was  up  and  that  nobody  went  there  to  work,  but  men  were 
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around  there  all  the  time  and  Williams  went  there  frequently,  had 
his  papers  there,  and  I  think  that  I  as  a  juror,  would  say,  notwith- 
standing some  part  of  the  time  they  were  not  using  the  elevator,  it 
was  not  vacant  as  an  elevator. 

But  it  is  claimed  that  Maxwell  knew  this  and  nobody  could  tell 
when  it  would  be  vacant.  Brookings  had  it  at  the  time  of  the 
insurance,  and  I  think  that  no  juror  could  be  jusiified  in  saying  that 
these  conditions  are  not  waived. 

On  the  whole,  then,  I  am  satisfied  that  this  company  contracted  to 
insure  the  interest  of  Williams  in  these  three  policies;  that  the 
language  of  the  policies,  failing  to  express  that,  should  be  reformed 
to  make  them  express  that  Therefore,  the  other  objections 
are  not  valid,  and  a  decree  should  be  entered  for  the  complainants 
accordingly. 
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SUPEEME  COUKT  OF  PENNSYLVANIA. 


Error  to  the  Court  tf  Comrmm  Pleas  rf  Bucks  County. 


WRIGHT 

V8, 

SUSQUEHANNA  MUT.  FIRE  INS.  CO.* 

A  }K>l]cy  of  insiir^nce  provided — Ist,  That  arbitrators  are  to  lie  chosen  at  the 
request  of  either  party  in  writing,  and,  2d,  That  no  suit  shall  be  commenced 
until  an  award  shall  be  obtained  fixing  the  amount  of  the  claim  ^'in  the 
manner  hereinbefore  provided." 

Heldy  That  the  one  clause  roust  be  read  with  the  other,  and  if  there  was  no 
written  request  for  arbitration  given,  it  will  be  presumed  that  it  was 
waived,  and  a  suit  at  law  may  be  brought  without  first  referring  it  to 
arbitration. 

William  &  J.  C.  Stuckebt,  and  A.  &  J.  Fagkemthall,  for  Plaintiff 
in  error. 

Henw  Leab,  Geoboe  Ross,  and  L.  L.  James,  Eaqs.,  for  Defendant 
in  error, 

Paxson,  J. 
The  learned  judge  of  the  court  below  rests  his  judgment  of  non- 
suit upon  the  single  ground  that  the  suit  was  prematurely  brought. 
It  was  an  action  of  covenant  upon  a  fire  policy  to  recover  for  a  loss 
sustained  l^  the  plaintiff.  The  policy  contained  tlie  following  stipu- 
lations:  '*  In  case  differences  shaU  arise  touching  any  loss  or  damage, 
after  proof  thereof  has  been  recorded  in  due  form,  the  matter  shall, 
at  the  written  request  of  either  party,  be  submitted  to  impartial 

•  Opinion  filed.  May  25, 1886. 
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arbitrators,  *  *  *  but  the  arbitrators  shall  not  decide  as  to  the 
validity  of  the  contract,  the  liability  of  the  company,  or  any  other 
question,  except  as  to  the  amount  of  such  loss  or  damage.  *  *  * 
It  is  furthermore  hereby  expressly  provided  and  mutually  agreed 
that  no  suit  or  action  against  this  company  for  the  recovery  of  any 
claim,  by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of 
law  or  diancery,  until  an  award  shall  have  been  obtained,  fixing  the 
amount  of  such  daim  in  the  manner  hereinbefore  provided,"  etc. 

The  language  quoted  is  all  that  is  essential  At  the  time  the 
action  was  commenced  below  there  had  not  been  an  award  under 
the  foregoing  clause,  nor  had  any  step  been  taken  by  either  party  to 
procure  one.  The  court  below  held,  that  under  the  policy  an  award 
was  a  condition  precedent  to  the  right  to  sue. 

Few  of  the  authorities  cited  have  any  bearing  upon  the  case,  for 
the  reason  that  the  condition  in  the  policy  is  peculiar,  and  must  be 
construed  according  its  terms.'  It  will  be  observed:  1.  That  the 
arbitrators  are  to  be  chosen  at  the  request  of  either  party,  in  writing; 
and,  2.  That  the  condition  that  no  suit  shall  be  commenced  until 
an  award  shall  be  obtained,  fixing  the  amount  of  the  claim,  uses 
the  language,  "in  the  manner  hereinbefore  provided."  This  means, 
if  it  means  anything,  that  upon  the  written  request  of  the  com- 
pany, the  plaintiff  shall  join  them  in  choosing  arbitrators  and  pro- 
curing an  award  before  he  shall  commence  suit.  It  was  the  right 
of  either  party  to  demand  arbitration;  it  was  the  right  of  either 
party  to  waive  it;  and  the  defendant,  having  made  no  such 
demand,  must  be  presumed  to  have  waived  it.  The  one  clause  in 
the  policy  must  be  read  in  connection  with  the  other;  the  one 
refers  to  the  other,  and  relates  to  the  same  subject-matter. 

In  Mentz  vs.  Armenia  Fire  Insurance  Co.,  29  P.  F.  S.,  478,  there 
was  a  condition  in  the  policy  which  absolutely  required  an  arbi- 
trator to  settle  the  loss  in  case  of  dispute,  and  that  no  action 
should  be  brought  until  after  such  award  made.  It  was  held, 
however,  not  to  be  binding.  It  was  said  by  Mr.  Justice  Shars- 
wood:  "  Such  an  agreement,  like  any  other  agreement  of  reference, 
is  revocable,  though  the  party  may  subject  himself  to  an  action  of 
damages  for  the  revocation.  It  is  not  in  the  power  of  the  parties 
thus  to  oust  the  courts  of  their  general  jurisdiction,  any  more  than 
they  have  to  a  personal  covenant  that  they  are  not  to  be  respon- 
sible for  a  breach  of  it:"  FamivaU  vs.  Coombes,  5  Mann  and  O., 
736.  The  Supreme  Court  of  the  United  States  have  recognized  the 
soundness  of  this  general  principle  in  Insurance  Company  v&  Morse, 
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20  Wallace,  445,  in  which  they  held  that  an  agreement  by  a  foreign 
insurance  company,  in  conformity  with  a  State  statute,  that  if  sued 
in  a  State  court  they  would  not  remove  the  suit  into  the  Federal 
court,  was  invalid.  Flaherty  vs.  Insurance  Co.,  1  W.  N.  C,  362,  was 
cited  as  sustaining  the  opposite  view.  The  condition  of  the  policy 
was  not  given  in  that  case,  and,  as  reported,  it  is  of  very  little 
value  in  this  connection,  for  the  reason  that  we  are  left  in  con- 
siderable doubt  as  to  what  the  case  really  waa  In  German  Ameri- 
can Ins.  Co.  vs.  Steiger,  13  Insurance  Law  Journal,  646,  the  condi- 
tion in  the  policy  was  substantially  similar  to  the  one  in  this  case, 
and  it  was  held  ''that  such  written  request  was  a  condition  pre- 
cedent to  the  appraisal  award,  and  that  there  not  having  been  a 
written  request  by  either  party  for  an  appraisal  and  award  were  not 
necessary,  under  the  conditions,  in  order  to  entitle  the  plaintiff  to  a 
recovery." 

The  learned  court  did  not  attach  much  weight  to  the  second 
reason  urged  by  the  defendant  as  a  ground  of  nonsuit,  and  it  may 
be  dismissed  with  the  remark  that,  under  the  evidence^  the  ques- 
tion raised  was  entitled  to  be  passed  upon  by  the  jury. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 
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UNITED  STATES  CIRCUIT  COURT. 

NORTHEKN  DISTRICT  OF   NEW  YORK. 


INS.  CO.  OP  STATE  OP  PA.,  Appdlanl, 

vs. 

Pboceeds  of  sale  of  Babge  WABAUSHENE,  Appellee. 

A  maritime  lieu  not  recognized  by  the  law  of  the  place  of  contract  on  which 
it  is  baaed  will  not  be  enforced  elsewhere. 

An  insurance  company  has  no  maritime  lien  upon  the  vessel  for  unpaid  pre- 
miums. 

Wallace,  J. 

In  deciding  against  the  application  of  the  insurance  company  to 
be  paid  the  premium  due  upon  the  marine  policy  issued  by  it  upon 
the  barge  out  of  the  proceeds  arising  from  her  sale  in  the  registry 
of  the  court,  the  learned  judge  of  the  district  court  held  that  the 
contract  for  insurance  was  made  in  Canada  and  the  rights  of  the 
parties  to  a  lien  were  controlled  by  the  lex  loci  contractus.  He  also 
held  that  such  a  lien  was  not  recognized  by  our  jurisprudence,  and 
that  the  statutes  of  this  State  creating  a  lien  for  premiums  in  favor 
of  underwriters  do  not  apply  to  foreign  vessels.  He  therefore  held 
that  as  the  company  had  no  lien  by  the  law  of  Canada  it  could  as- 
sert none  here.  These  conclusions  are  fully  approved,  and  it  seems 
superfluous  to  attempt  to  remforce  the  reasoning  of  the  very  able 
and  careful  opinion  of  the  district  judge  further  than  briefly  to  in- 
dicate the  reasons  which  have  led  this  court  to  deny  the  existence 
of  the  maritime  lien  for  insurance  premiums. 

As  early  as  1815,  Mr.  Justice  Story  decided  in  DeLovio  vs.  Boit,  2 
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Ghdl,  398|  that  a  policy  of  insurance  upon  a  vessel  was  a  maritime 
contract  in  an  opinion  which  has  been  characterized  as  "  a  learned 
and  elaborate  essay  on  admiralty  jurisdiction  and  one  of  the  most 
luminous  views  of  the  subject  extant."  2  Hofi&nan's  Course  of  Legal 
Study,  465,  2  ed.  Although  the  doctrine  of  that  case  was  not  uni- 
formly accepted  (Ramsey  vs.  Allegre,  12  Wheat,  Johnson,  J.,  638),  the 
jurisdiction  over  such  contracts  was  always  maintained  subsequently 
in  the  first  circuit  and  was  generally  approved  by  commentators  of 
authority:  Gloucester  Insurance  Company  vs.  Younger,  2  Curtis, 
22  ;  Hale  va  Washington  Insurance  Company,  2  Story,  176  ;  Dun« 
lap's  Admiralty  Pi*.,  431 ;  Kent's  Commentaries,  270  (notes)  ;  Bene- 
dict's Admiralty,  sec.  294;  Conklin's  Pr.,  13.  Yet  until  the  decision 
:n  the  Dolphin,  1  Fhppin,  580,  as  is  conceded  in  the  opinion  of  the 
court  in  that  case,  the  general  understanding  of  the  profession  was 
adverse  to  the  existence  of  a  lien  for  the  premium  secured  by  such 
a  contract.  In  that  case  reasoning  from  analogies  and  influenced  by 
the  views  recently  declared  by  the  learned  judge  of  the  sixth  circuit 
that  every  maritime  agreement  upon  principle  should  bind  the  ship 
as  well  as  the  owner.  In  Williams'  Brown's  Ad.  Rep.,  20>^,  the 
court  held  the  lien  should  be  recognized  as  extending  to  the  pre- 
miums for  insurance.  It  was  stud  by  Mr.  Justice  Curtis  (The  Kier- 
sage,  2  Curt.  C.  C.  Rep.,  424)  "  to  be  a  settled  rule  that  privileged 
liens  constituting  a  jus  in  re  accompanying  the  property  into  the 
hands  of  bona  fide  purchasers  and  operating  to  the  prejudice  of  gen- 
eral creditors,  are  matters  stncti  juris,  which  cannot  be  extended 
from  one  case  to  another  argumentatively  or  by  analogy  or  by  infer- 
ence. And  he  cites  Pardesus  (Droit  Civ.,  vol.  3,  597,  598)  when 
reasoning  on  the  policy  of  allowing  the  privilege  for  premiums  of 
insurance.  Analogy  cannot  afiford  a  dedsive  argument,  because  priv^ 
ileges  are  a  strict  right.  They  are  an  exception  to  the  rule  by  which 
all  creditors  have  equal  rights  in  the  property  of  their  debtor,  and  an 
exception  should  be  declared  and  described  in  express  words ;  we 
cannot  arrive  at  it  by  reasoning  from  one  case  to  another."  The 
same  citation  is  quoted  with  approbation  by  Mr.  Justice  Grier  in 
Vandowater  vs.  Hill,  19  Howd.,  89. 

Although  the  proposition  is  generally  true  that  maritime  contracts 
import  a  hypothecation  of  the  ship  for  their  performance,  the  im- 
portant qualification  must  not  be  overlooked  that  the  lien  does  not 
extend  to  contracts  which  do  not  aid  the  vessel,  but  are  merely  for 
the  personal  benefit  of  the  owner.  One  reason  why  the  master  of  a 
vessel,  clothed  as  he  is  with  almost  plenary  powers  to  represent  the 
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cvmer,  eTen  to  tiie  authority  to  sell  the  ship  when  necessity  justifies 
»  sale,  oaunot  enter  into  a  contract  for  insurance,  is  because  such  a 
comtract  does  not  aid  the  vessel  It  inures  solely  to  the  personal  in- 
terest of  the  owner.  Unlike  contracts  and  engagements  in  which 
every  lien  holder  has  an  interest  because  they  foriify  his  security, 
the  contract  of  insurance  contributes  to  no  fund  for  the  general 
benefit,  and  its  fruits  are  monopolized  by  the  owner.  It  has  been 
held  in  this  coort  that  he  is  not  required  to  surrender  the  insurance 
to  a  trustee  under  the  statutes  limiting  the  liability  of  a  vessel  owner 
for  the  benefit  of  those  having  claims  against  the  vessel  when  the 
vessel  is  lost  after  liability  accrues  (Norwich  and  ]New  York  Trans* 
portation  Oompany,  17  Blatch.,  321 ;  Thomenson  vs.  Whitwell,  21 
Blatch.,  45)  because  it  is  not  an  '*  interest"  in  the  ship. 

For  the  reason  therefore  that  a  lien  should  not  be  extended  to  a 
contract  to  which  it  is  not  generally  supposed  to  adhere,  even  if 
the  analogies  should  justify  recogni2ing  it,  and  also  because  the  con- 
tract of  insurance  is  peculiarly  distinguishable  from  tiie  cla»9  of  mar- 
itime engagements  which  import  a  lien,  the  court  cannot  follow  the 
decision  in  the  case  of  the  Dolpkiru  The  question  of  a  maritime 
lien  was  not  involr ed  or  discussed  in  the  case  of  the  Ouiding  Shafl^ 
9  Fed.  Rep.,  521,  affirmed  \%  Fed.  Rep.,  263,  cited  as  an  authority  in 
favor  of  the  lien. 

The  note  of  Mr.  Flippin  to  the  case  of  the  Dolphin  presents  all  the 
arguments  for  denying  the  esdstence  of  the  hen  and  for  following  . 
the  case  of  the  John  T,  Moore^  3  Woods,  C.  C,  61,  to  which  it  is  nec- 
essary to  refer> 

The  decree  of  the  district  court  is  affirmed. 
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LOWER  COURT  DECISIONS. 

WIDOW  AS  AN  HEIR. 
Cincinnali  (0*)  Superior  Courts  General  Term, 


MAHIAK  J^MIESON 
KNIGHTS  TEMPLAR  AND  MASONIC  MUTUAL  AID  AS8»N. 


The  widow  is  the  beneficiary  of  a  poll 03^  of  iDsntance  in  a  mutual  association 

upon  the  life  of  her  husband  payi 

brothers  and  sisters^  but  no  chilaren 


upon  the  life  of  her  husband  payable  to ''his  heirs/'  when  he  leares 
Idn 


HABMOlf,  J. 

Flaintiff  8  husband  didd,  leaving  a  broths  And  sister,  but  no  chil« 
dren.  His  life  was  insured  by  defendant  in  favor  of  "  his  heirs." 
The  only  question  is  whether  plaintiff  is  entitled  to  the  insurance 
money. 

Associations  like  defendant  Can  make  their  policies  payable  only 
to  "  the  family  or  heirs ''  of  deceased  members.  R  S.,  g  3,630;  29  O. 
S.,  399;  38  id.,  7  and  281. 

It  is  manifest  that  the  word  ''  heirs "  in  the  statute  and  in  the 
policy  is  used  merely  to  indicate  the  persons  who  are  to  receive  the 
proceeds  of  the  policy.  They  do  not  take  the  money  by  descent  but 
by  contract. 

Who  then  are  the  "  heirs  "  of  the  deceased  here  ?  At  common  law 
one's  heirs  are  the  persons  who  Would  inherit  his  real  estate  by  right 
of  blood.  Our  statute  of  adoption  and  that  of  descent  have  enlarged 
the  meaning  of  the  word  so  that  it  may  inelude  persons  not  of  the 
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blood  of  the  intestate.  R  S.,  §§  3,140,  4,159.  The  wife,  if  there  be 
no  children,  is  the  heir  of  her  husband:  Hunt  vs.  Brower,  18  O.  8., 
311.  Neither  by  common  law  nor  statute  has  the  word  any  refer- 
ence to  the  distribution  of  any  personalty.  The  word  **  heirs  "  there- 
fore in  the  policy  designates  as  beneficiaries  the  person  or  persons 
to  whom  the  real  estate  of  the  insured  would  have  passed  under  our 
statute  of  descent,  whether  akin  to  him  or  not. 

That  statute,  however,  provides  different  courses  of  descent  for 
ancestral  and  non*ancestral  property,  §§  4,158-9.  His  wife  would, 
under  the  facts  here,  be  heir  to  the  latter,  not  to  the  former.  By 
which  shall  we  be  governed  ?  It  seems  to  us  that  every  reason  and 
analogy  point  to  the  latter.  By  that,  if  the  deceased  had  left  realty, 
she,  not  the  brother  and  sister,  would  have  taken  it  as  heir.  She 
therefore  is  the  beneficiary  of  the  poHcy. 

It  is  argued  that  if  the  icsured  had  intended  the  policy  for  her  he 
would  have  named  her^  as  he  no  doubt  might  have  done,  she  being 
one  of  his  'family,"  or  at  any  rate,  would  not  havo  used  the  plural 
"  heirs."  But  it  is  not  necessary  for  plaintiff  to  maintain  that  her 
husband  had  such  intention.  He  meant  what  he  said,  that  whoever 
might  prove  to  be  his  heirs,  and  nemo  est  h  acres  viventis,  should 
have  the  benefit  of  the  policy.  They  might  be  one  or  more.  She 
might  and  might  not  be  one  of  them. 

Judgment  for  plaintiff. 
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DIGEST  OF  DECISIOXS 

IN  INSURANCE  OASES,  RENDERED  IN  THE  UNITED  STATES  SUPRKMh 
AND  CIRCUIT  COURTS,  AND  IN  THE  STATE 
SUPREME  COURTS. 

AGENT. 

§  153.  Life  . — Prcof  of  the  Rdatv.n  of  Principal  and. — 
The  relation  of  principal  and  agent  can  be  created  only  by  con- 
tract. The  existence  of  the  relation  may  be  established  by 
proof  either  of  an  express  contract  between  the  parties  creating 
it,  or  of  such  a  coarse  of  conduct  by  them  as  raises  an  inference 
or  presumption  that  they  have  entered  into  it. 

Storm  Lake  Bank  vs.  Missouri  Vnlley  Life  Ins.  Co. 
Fep*d  Jourl.  p.  781.  Iowa  S.  0. 

APPLICATION. 

§  164.  Life. — Burden  of  Proof.— 'Construction  of  What  Cbw- 
f^titutes  a  Complaini  rf  Blocd  Spiithig. — Medical  Statements  in 
Proofs  of  Death  Privileged, — An  answer  pleading  breach  of  war- 
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ranty  in  making  false  answers  to  application,  casts  the  burden  of 
proving  their  truth  upon  plaintiffi 

Continental  Life  Ins.  Co.  vs.  Eessler,  84  Ind.,  810. 

The  application  must  be  strictly  construed,  against  the  in- 
surer. To  constitute  "  a  complaint"  of  blood  spitting  within 
the  application,  the  blood  spitting  must  have  been  of  the  nature 
of  a  disease.  A  question  whether  there  had  been  any  spitting 
of  blood  merely,  or  such  a  symptom  of  disease  would  have 
required  the  disclosure  of  a  single  instance,  but  not  so  "  a  com- 
plaint "  of  blood  spitting. 

Citing  and  discussing.  Conn.  Mat  Life  Ins.  Co.  vs.  Union  Trust  Co., 
U.  S.  C.  C.  Law  Reg.,  January,  1885.  Geach  vs.  Ingall,  14  Mop.  &  W., 
95,  s.  o.,  2  Life  &  Ac.  Ins.  B.,  306 ;  Insurance  Co.  vs.  Miller,  89  Ind.,  475,, 
Vase  vs.  Eagle  Life  etc.  Ins.  Co.,  6  Cnsh.,  42  ;  Cushman  vs.  Ins^  Co.,  70 
N.  T.,  72,  and  authorities  cited. 

A  single  instance  is  but  au  evidence  tending  to  show  disease. 
Statements  by  a  physician  in  the  proofs  of  death  which  are  of 
the  nature  of  privileged  communications,  are  not  admissible. 

Penn.  Mut.  Life  Ins.  Co.  vs.  Wiler,  snpra  ;  Masrnic  Mut  Benefit  Ass'n. 
vs.  Beck,  77  Ind.,  203;  Conn.  Mut.  Life  Ins.  Co.  vs.  Union  Trust  Co., 
supra. 

Drier  vs.  Continental  Life  Ins.  Co, 
Bep'd  Jourl.  p.  786.  Imd.  U.  8.  D.  O. 

APPLICATION. 

§  155.  Life. — Acceptance  by  Agent  of  Unauthorized  Company  is 
net  a  Contract, — The  acceptance  of  an  application  by  the  agent 
of  a  foreign  company,  who  was  authorized  only  to  receive 
premiums  and  forward  applications,  is  not  making  a  contract  of 
insurance.  The  contract  is  not  consummated  until  the  applica* 
tioQ  has  been  accepted  by  the  company  and  the  policy  issued, 
and  the  place  of  acceptance  is  the  locus  contractus. 

Citing  and  discimsing  Armstrong  vs.  State  Insurance  Company,  59  Iowa, 
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215;  Dickenson  County  vs.  Miss.  Valley  Ins.  Co.,  41  Iowa,  286 ;  Oritohell  vs. 
American  Ins.  Ck>.,  69  Iowa,  404,  176 ;  Beynolds  vs.  Continental  Ins.  Co., 
36  Mich.,  121 ;  Moroe  vs.  St  Paul  F.  etc.,  21  Minn.,  407. 

Beneo  et  al  vs,  Yesitfr. 

B«p>d  Jour'I,  p.  787.  Ohkooii  S.  0. 

ASSIGNMENT. 

§  156.  Life. — 0/  Wife's  Policy  to  one  Having  no  Insurable 
Interest  is  Void. — Bight  of  Becoveti/.— 'When  a  husband,  who  is 
named  as  beneficiary  upon  a  policy  of  insurance  on  his  wife's 
life,  assigns  the  same  to  a  purchaser  for  a  specnlative  pnrpose 
only,  and  such  assignee  receives  the  amoant  of  the  policy  npon 
the  death  of  the  insured,  the  husband  is  entitled  to  recover  from 
him  such  amount  less  the  sum  paid  bj  him  for  assessments  and 
annual  dues  on  the  policy. 

Wegman  vs.  Smiih. 
Bep'd  Jour*!,  p.  780  Pa.  S.  C. 

BENEVOLENT  ASSOCIATION. 

§  157.  Life. — Construction  of  Constitution  as  to  Examination 
of  Claims. — The  defendant  is  a  benevolent  corporation,  its  object 
in  part  being  the  relieving  and  assistance  of  its  sick  members, 
who  were  entitled,  under  certain  conditions,  to  an  allowance  dur- 
ing their  illness.  Its  constitution  provided  that  no  money 
should  be  withdrawn  unless  by  a  majority  of  the  board  of 
trustees,  to  whom  was  also  given  power  to  examine  all  claims  of 
members  for  sick  allowance,  and  if  found  correct,  to  order  the 
same  paid.  Hdd,  That  the  plaintiff,  when  he  became  a  member 
of  the  society,  assented  to  these  provisions  of  constitution,  and 
could  not  maintain  an  action  to  recover  the  amount  of  his  sick 
allowance  without  having  first  given  the  trustees  an  opportunity 
<to  examine  his  claim. 

Robinson  vs.  Irish-American  Benevolent  Socieii/. 

Bep'd  Jonrn,  p.  790.  Cal.  B.  0. 
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BROKER. 

§  168.  Fire, — Not  the  Agent  of  the  Insured  to  Receive  Notice 
of  Gancdlation.— Where  a  policy  of  insurance  procured  through 
a  broker  contained  the  following  conditions,  viz.:  ''  If  any 
broker  or  other  person  than  the  assured  have  procured  the  pol- 
icy, or  any  renewal  thereof,  or  any  indorsement  thereon,  he 
shall  be  deemed  to  be  the  agent  of  the  assured,  and  not  of  this 
company,  in  any  transaction  relating  to  the  insurance.  This  in- 
surance may  be  terminated  at  any  time  by  request  of  the  as- 
sured, or  by  the  company,  on  giving  notice  to  that  effect  ;'* 
Held,  That  notice  from  the  company  to  the  broker  who  procured 
the  policy,  of  an  election  to  terminate  the  insurance,  was  not  no- 
tice to  the  assured. 

Grace  vs.  Insarance  Co.,  109  U.  S.,  278 ;  s.  c,  3  Snp..Ct.  Rep.,  207. 
KefUer  vs.  New  Orleans.  Ins,  Co, 
Rep'd  Jonr'l.  p.  788.  Ho.  U.  S.  C.  C. 

CARRIER. 

§  159.  Fire.— jF^ec^  of  Bill  of  Lading  on  the  Insurance  Con- 
trad. — Subrogation  of. — Effe(t  of  Insurance  on  Rights  of — Liability 
c/*. — Insurance  Interest  of — When  a  bill  of  lading  and  an  insur- 
ance policy  covering  any  loss  of  the  goods  named  in  the  former 
are  signed  at  the  same  time,  but  the  policy  describes  the  prop- 
erty as  having  been  already  shipped  by  the  carrier,  the  insur- 
ance company  will  be  held  to  be  effected  with  notice  of  any 
reservation  in  the  bill  of  lading  and  chargeable  with  notice  of 
the  circumstances  of  the  contract  for  its  transportation  entered 
into  between  the  shipper  and  the  carrier.  Therefore,  the  insur- 
ance company  is  held  to  have  contracted  with  the  full  under- 
standing ttiat  in  case  of  loss  of  the  property  while  in  charge  of 
the  carrier,  and  that  loss  was  batisfied  by  said  carrier,  it  would 
be  entitled  to  the  insurarce  due  upon  the  property.  To  an 
action  by  the  shipper  for  the  value  of  the  goods  the  carrier 
oould  not  plead  that  it  was  not  liable  because  of  the  insurance, 
and  that  the  shipper  must  look  to  the  insurance  company.  In 
taking  insurance  the  carrier  does  not  limit  its  common-law  lia- 
bility to  the  shipper  for  any  loss  that  may  occur.    There  is  no 
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contract  of  exemption  against  liability  for  loss  by  negligence; 
no  agreement  that  the  carrier  shall  be  indemnified,  but  the'  con- 
tract is  simply  that  in  the  contingency  of  insarance,  a  consequent 
benefit  in  case  of  loss  will  result  to  the  carrier. 

Rintoul  TS.  B.  B.  Co.,  16  Am.  &  Eiig.  R  B.  Gas.,  14A. 

The  carrier  has  the  right  to  insure  the  goods  in  his  charge  by 
a  contract  made  directly  with  the  insurance  company,  and  this 
be  may  do  to  the  extent  of  their  fall  value. 

Fland.  on  Ins.,  880  ;  May  on  Ins.,  80 ;  Lawson  on  Con.  of  Carriers,  391, 
392;  Hutchinson  on  Con.  of  Car.,  sec.  429;  Van  Natta  vs.  Ins.  Co.,  2 
Sandf.,  990;  Ins.  Co.  vs.  Cobbs,  20  N.  Y.,  177. 

As  between  the  insurance  company  and  the  carriei,  the  former 
is  liable  to  the  latter  for  any  loss  of  goods  occurring. 

Caesiian  vs.  Ins.  Co.,  16  Am.  k  Eng.  R  B.  Cos.,  142. 

BHtish  <ft  Foreign  Marine  Ins,  Co.  vs.G.,  C,  <ft  S.  F.  E,  R.  Co. 
Bep'd  JoarH,  p.  776.  Tbxa«  8.  0. 


DESCRIPTION. 

8  160.  Fire. — Meaning  of  "  Stock  of  Bags "  etc.  May  be  Proved 
by  Usa>ge. — ^A  junk  dealer  was  insured  "  on  his  stock  of  rags,  old 
metals,  bones,  and  barrels."  Held,  That  he  might  prove  by  a 
general  usage  of  the  trade  that  the  terms  included  other  articles 
than  those  specified,  and  a  jury  might  infer  from  such  usage,  if 
of  long  continuance,  that  the  insurers  knew  the  technical  mean- 
ing of  the  terms. 

1  Greenl.,  Ev.,  2  295 ;  Macy  vs.  Whaling  Ins.  Co.,  9  Met,  854 ;  Daniels 
vs.  Hudson  Biver  Ins.  Co.,  12  Cosh.,  416,  and  cases  cited.  Howard  vs. 
Great  Western  Ins.  Co.,  109  Mass.,  884;  Croncher  ys.  Wilder,  98  Mass., 
822 ;  Astor  vs.  Union  Ins.  Co.,  7  Cowen,  202. 

Mponey  vs.  Howard  Ins,  Co. 
Bfi^'d  Jour*!,  p.  731.  Mam.  8.  J  C. 
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DEVIATION. 

§  161.  Mabink — Transshipment  Releases  Insured  through 
Ship-ovmers. — Authorized  by  BtU  of  Lading. — Liability. — BUI 
of  Lading  not  Binding  when. — ^A  marine  policy  of  iilBarance  implies 
a  warrant  that  the  vessel  shall  not  deviate  from  the  voyage 
declared  in  the  policy.  Any  voluntary  deviation  is  a  change  of 
the  risk,  and  forms  a  departure  from  the  contract,  the  legal 
effect  of  which  is  to  discharge  the  insurers  from  liability  for  any 
loss  happening  to  the  thing  insured  subsequent  to  the  unau- 
thorized deviation. 

Maryland  Ins.  Co.  vs.  Leroy,  7  Granch,  80. 

By  the  breach  of  his  implied  warranty  against  deviation  from 
the  voyage,  the  owner  of  the  ship  becomes  liable  to  the  owners 
of  the  goods  in  case  of  loss. 

Crosby  vs.  Fitch,  12  Conn.,  410;  Goddard  vs.  Mallory,  52  Barb.,  87; 
Maggie  Hammond,  9  Wall,  468 ;  Trott  vs.  Wood,  1  Qall.,  442  ;  Shipton  vs. 
Thornton,  1  P.  &  D.,  216,  281 ;  s.  o.,  9  Ad.  k  E.,  Si]L4  382 ;  Wilcox  to. 
Parmlee,  8  Sandl,  610  ;  Emerigon  on  Ins.,  889 ;  Lee's  Law  of  Ship,  and 
Ins.,  412. 

The  defendant  insured  certain  wheat  on  the  steamer  Colorado^ 
for  a  voyage  from  San  Francisco,  by  way  of  the  port  of  Yoko- 
hama, to  the  port  of  Hongkong,  and  thence  by  the  usual ''  con- 
nections "  to  Batavia ;  it  was  the  usual  practice  for  the  com- 
pany's steamer  to  carry  its  cargo  to  Hongkong  without  trans- 
shipment at  Yokohama,  or  connecting  for  that  purpose,  with 
any  other  vessel,  at  the  last-named  port ;  such  usage  was  well 
known  to  the  defendant  when  it  issued  the  policy.  Hdd^  That  a 
transshipment  of  the  property  insured  at  Yokohama  was  a  devia- 
tion from  the  policy  and  released  the  insurer  from  liability 
thereunder  for  a  loss  subsequently  incurred.  This  result  follows, 
although  the  bill  of  lading,  the  form  of  which  was  well  known  to 
underwriters  in  San  Francisco,  provided  that  the  carrier  might 
transship  at  Yokohama,  in  the  absence  of  proof  that  it  had  ever 
before  made  such  transshipment.  A  provision  in  a  bill  of  lading 
reserving  the  right  to  the  carrier  to  transship  at  an  intermediate 
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port,  is  not  binding  on  the  consignor,  nnder  section  2,176  of  the 
ciyil  code,  unless  he  expressed  his  assent  to  it  by  signing  the 
bill  of  lading. 

Schroeder  vs.  SohtoeUzer  Uoyd, 
B^'d  JonrO,  p.  768.  Cal.  S.  0. 

INSOLVENCY. 

§  162.  Life. — Law  AtUhorizing  a  Re  eiver  Constitutional. — 
Purchase  and  Sale  by  Corporaiion  of  its  own  Stock. — Surrender 
of  Part-paid  Stock. — The  law  of  Illinois  authorizing  the  appoint- 
ment of  a  receiyer  by  the  court  in  ease  of  the  insolvency  ol  a 
life  company  is  constitutional,  and  where  the  petition  suffi- 
ciently sets  forth  the  necessity,  an  injunction  may  issue  against 
further  business  and  a  receiver  be  appointed  before  final  hearing. 
A  corporation  may  in  good  faith,  purchase  and  sell  shares  of  its 
own  stock.    But  fraud  would  vitiate  the  sale. 

Ward  V8.  Parwell,  97  IlL,  698 ;  Chicago,  Pekin  k  S.  W.  R.  R  Co.  va, 
Marseilles,  84  HL,  145  and  643 ;  Catlin  vs.  Bepablic  Life  Ins.  Co.,  86  HI/, 
220. 

A  stockholder  selling  his  stock  to  the  corporation  will  be  pro- 
tected against  further  payment  of  his  subscription  unless  im- 
peached for  fraud  on  the  creditors  of  the  company.  A  resolution 
authorizing  holders  of  part- paid  stock  to  surrender  the  same  in 
exchange  for  full-paid  stock  is  binding  on  the  company,  whether 
done  in  good  faith  or  not.  But  if  fraudulent,  such  surrender 
may  be  attacked  collaterally  by  a  party  injured.  A  receiver  can- 
not impeach  such  surrenders  of  stock  as  fraudulent.  The  credi- 
tors must  assert  their  rights  by  their  own  action. 

In  Be  Daok worth,  L  B.,  2  Ch.,  578;  Waterhouse  vs.  Jamison,  L.  B., 
2  Chapp.,  87;  Litchfield's  Case,  L.  B.,  1  Eq.,  231. 

Republic  Life  Ins,   Co.  vs.  Stoigert. 
Bep'd  Joar'I,  p.  146.  III.  9.  C. 
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INBURABLE    INTEREST. 

§  103.  Fire. — Of  Insolvent* a  Assignee. — Denial  of  LiabilUy  a 
Waiver  of  Proofs. — The  assignee  of  an  insolvent  in  Miohigan  has 
an  insurable  interest  and  may  insnre  as  assignee  before  haying 
filed  the  required  bond. 

Fuller  vs.  Hasbrouck,  46  Mich.,  78  ;  Coots  vs.  Radford,  47  Mich.,  37. 

The  fact  that  the  property  was  already  insured  by  the  as- 
signor, and  such  policies  came  to  him  as  assignee,  will  not  defeat 
recovery.  Where  the  company  repudiated  fiJl  liability,  recovery 
will  not  be  limited  to  the  amount  shown  in  the  proofs  of  loss 
where  such  amount  is  less  than  the  sum  found  due  by  the  court- 

8'\hUy  r«.  PrescoU  Ins.  Co. 
R«p'd  Jour*!,  p.  770.  Mich.  8  C. 

PREMIUM  NOTE. 

§  164.  Life. — Non-payment  of  Interest  taill  not  Work  For- 
feiture in  Case  of  Ccmmuted  Fdicy. — The  policy  was  described 
in  the  margin  of  that  instrument  as  non-forfeiture  endowment, 
ten  annual  premiums,  payable  $42.82  note,  $64.22  cash,  each 
tvvelve  months.  It  stipulated  that  if  the  insured  failed  to  pay 
the  premiums  when  due  and  the  interest  annually  in  advance  on 
any  outstanding  notes,  or  should  not  pay  any  such  notes  at  ma- 
turity, the  policy  should  cease  and  determine,  and  the  company 
should  "  not  be  liable  for  the  payment  of  the  sum  insured  or  any 
part  thereof,  except  as  hereinafter  provided ;"  that  if  after  the 
receipt  of  two  or  more  annual  premiums,  default  should  be  made 
in  the  payment  of  any  subsequent  premium,  the  policy  should 
be  converted  into  a  proportional  paid-up  poUcy,  provided  it 
should  be  transmitted  to  the  company  and  application  made 
within  one  year  from  date.  Default  was  made  and  an  applica- 
tion sent  agreeing  to  quit-claim  to  the  company  all  claims  ex- 
cept for  the  proportional  amount,  and  to  pay  the  interest  in 
advance  on  outstanding  notes.  Thereupon  the  company  indorsed 
upon  the  policy  a  recognition  that  it  was  binding  for  the  pro- 
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portional  amount,  subject  to  the  terms  and  conditions  in  the 
policy  and  quit-claim.  Hcld^  That  the  failure  to  pay  interest 
subsequent  to  the  commutation,  and  after  the  expiration  of  ten 
years,  did  not  work  a  forfeituie. 

€owle9  V8.   GontinenUd  Life  Lis.   Co, 
JUp'a  Jonr'l,  p.  164.  K.  H.  S.  C. 

PREMIUM  NOTE. 

§  165.  Life. —  Given  fur  Unauthorized  In8urano$  is  Void. — 
Where  a  policy  was  issued  by  an  unauthorized  company,  and 
the  agent  accepted  a  promissory  note  for  the  premium,  the  ac- 
ceptance of  the  note  was  doing  business  within  the  meaning  of 
a  statute  prohibiting  a  company  from  doing  business  without 
compliance  with  the  laws,  and  such  note  is  void  in  the  hands  of 
a  third  party  to  whom  it  was  transferred  by  the  company  after  it 
was  due. 

Citiug  and  discussing  Hyde  vs.  Goodnow,  8  Comstock,  170.  It  was 
tlierefore  a  contract  of  insurance,  made  and  executed  in  Kansas:  Lamb 
vs.  Bowers,  7  Bissell's  B.,  873;  idem,  815;  Western  ys.  Seneca  M.  Ins.  Co., 
12  N.  Y.,  261;  Tayloeys.  Merchants*  F.Ins.  Co.,  9  How.,  400;  Goddard  vs. 
Chaffee,  2  Allen,  395;  Martin  ys.  State,  59  Ala.,  86;  Fronsch  vs.  Decker, 
51  Wis.,  46;  Towle  vs.  Larabee,  26  Me.,  446;  Lovejoy  vs.  Whipple,  18 
Yt,  376;  Bloom  vs.  Bichards,  2  Ohio,  388;  Smith  vs.  International  Life 
Ins.  Co.,  85  How.,  128  ;  Cin.  Mut.  H.  A.  Go.  vs.  Bosenthal,  55  Bl.,  91  ; 
Bank  of  British  Columbia  vs.  Page,  6  Or.,  435;  In  Be  Comstock,  8  Saw., 
218. 

Betieo  et  al  vs,    Vesler, 

BAILROAD. 

§  166.  Fire.  —  LiainlUy  far  Fires  Thn/wgh  Negligence, — 
Right  of  Subrogation  by  Insurers  no  Defense. — Where  suit  is 
brought  against  a  railroad  for  a  loss  occurring  through  its  neg- 
hgence  in  not  maintaining  suitable  spark-arresters  on  its  engines, 
etc.,  the  fact  that  the  loss  has  already  been  fully  paid  by  iuKir- 
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ance  companies,  whereby  the  latter  secured  the  right  of  subroga- 
tion, is  no  defense.  A  loss-claimant  maj  recover  of  a 
wrong-doer  for  a  loss  occasioned  by  the  latter  irrespectiye  o£ 
any  insurance  unless  such  insurance  was  procured  by  the  wrong- 
doer for  his  own  benefit. 

Weber  vs.  Morris  &  Essex  R.  R.  Co.,  35  N.  J.  (Law),  409  ;  Clark  va. 
Wilson,  103  Mass.,  219;  Hayward  vs.  Cain,  105  Mafls.,  213;  Perrott  vs. 
Shearer,  17  Mich.,  47;  Merrick  vs.  Brainard,  88  Barb.,  589;  Peoria  M.  A 
F.  Insurance  Co.  vs.  Frost,  37  SI.,  333;  Conn.  Life  Insurance  Co.  ts.  New 
Tork,  etc.  B.  W.  Co.,  25  Conn.,  265;  Bockingham  Mut  Fire  Ins.  Oo.  va. 
Barker,  39  Maine,  253  ;  Carpenter  vs.  Eastern  Trans.  Co.,  71  N.  Y„  574  ; 
R.  W.  Co.  vs.  Dickerson,  59  Ind.,  317. 

CunningJiam  vs,  EvansvUle  i§  Tferre  Haufe  R.  R,  Co, 
Bep'd  Junr'l,  p.  752.  Iii]».  S.  O. 
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REPORT  OF  DECISIONS 

RENDEHED  IN  INSUBANOE  OASES,  IN  THE  UNITED  STATES 

SUPKEME  AND  CIRCUIT  COURTS,  AND  IN  THE 

STATE  SUPREBIE  COURTS. 


Fironk  eeriified  transeripia  in  war  possession. 


SUPREME  JUDICIAL   COURT   OF  MASSACHUSETTS. 
November  Term,  1884. 

FRANK  T.  MOONET  \ 

HOWARD  INS.  CO.*  / 

A  Junk  dealer  was  insared  '<  on  his  stock  of  rags,  old  metals,  bones,  and 

barrels." 
Hdd,  That  he  might  proTe  by  a  general  usage  of  the  trade  that  the  terms 

incladed  other  articles  than  those  specified,  and  a  jury  might  infer  from 

such  usage,  if  of  long  continuance,  that  the  insurers  knew  the  technical 

meaning  of  the  terms. 

MoRTOK,  C.  J. 
The  defendant  insured  the  plaintiff,  ''  on  his  stock  of  rags^  old 
Metals,  bones,  and  barrels,"  contained  in  his  storehouse.  The 
plaintiff  is  a  junk  d6.aler,  *'  his  stock  "  consisting  of  old  articles  and 
materials,  paper  stock,  pieces  and  fragments  of  all  kinds,  and  it 
could  not  be  particularly  described  in  a  policy  or  other  contract 
without    great    prolixity.      We  think   it  was   competent  for  the 

*  Oeeiaton  rendered*  JaniitfT  U,  1886. 
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plaintiff  to  prove  that  by  a  usage  of  the  trade,  the  terms  "  rags  ** 
and  "  old  metals  "  had  acquired  a  broader  signification  than  belongs 
to  these  words  as  commonly  used.  It  was  an  application  of  the 
rule  that,  when  words  have  two  meanings,  one  common,  and  the 
other  peculiar  and  technical,  it  is  competent  to  show  that  thej 
were  used  in  the  latter  sense:  1  Greenl.,  Et.,  §  295;  Macj  ys. 
Whaling  Ins.  Co.,  9  Met,  354;  Daniels  va  Hudson  River  Ihs.  Co., 
12  Cush.,  416,  and  cases  cited. 

The  usage  upon  which  the  plaintiff  relied  was  not  a  particular  or 
a  local  usage,  but  was  a  general  usage  of  the  trade.  The  defendant 
asked  the  court  to  rule,  ''  that  a  usage  or  custom  of  a  particular 
trade,  in  order  to  bind  the  defendant,  must  be  proved  by  substan- 
tive evidence  to  have  been  known  to  it  or  its  agent;  and  that  it  was 
not  enough  that  the  jury  should  presume  such  knowledge  if  they 
found  such  a  usage  to  have  been  of  long  continuance."  The  court 
refused  this  ruling,  and  instructed  the  jury  "  that  the  plaintiff  must 
prove  that  the  alleged  usage  was  known  to  the  defendant,  and  that 
they  would  be  warranted  in  finding  that  it  was  known  to  the  defend- 
ant, if  they  found  upon  all  the  evidence  that  there  was  such  a  usage 
or  custom,  and  that  it  was  well  defined,  universal,  uniform,  and  of 
long  continuance.'*  We  understand  this  to  mean  that  the  juiy 
might  infer  the  knowledge  of  the  defendant  from  the  universality 
and  long  existence  of  the  usage.  A  usage  su'^h  as  the  instructions 
required  having  been  proved,  the  defendant's  contract  is  deemed  to 
have  been  entered  into  with  reference  to  such  usage,  if  known  to  it. 

Underwriters  insuring  by  certain  words  may  fairly  be  presumed 
to  ^now  the  mercantile  meaning  of  those  words,  and  the  fact  of  a 
widespread  and  established  use  has,  at  least,  a  tendency  to  show 
that  they  had  such  knowledge:  Howard  vs.  Great  Western  Ins. 
Co.,  109  Mass.,  384;  Croncher  vs.  Wilder,  98  Mass.,  322;  Astor  vs. 
Union  Ins.  Co.,  7  Cowen,  202. 

We  are  of  opinion  that  the  instructions  given  at  the  trial  were 
sufficiently  favorable  to  the  defendant. 

Exceptions  overruled. 
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UNITED  STATES  CIRCUIT  COURT. 

EASTERN  DISTRICT  OF  MISSOURI. 


Motion  to  Set  Aaide  ike  Verdixt  and  Judgment. 


EEHLER 

NEW  ORLEANS  INS.  CO.*J 

Where  a  policy,  of  iusuraace  procured  tUroiiKh  a  broker  coutaiued  the  follow- 
ing  conditions,  yiz.:  '^  If  anj  broker  or  otner  person  than  the  assured  have 
procured  the  policy,  or  any  renewal  thereof,  or  any  indorsemeut  thereon, 
he  shall  be  deemed  to  be  the  agent  of  the  assured,  and  not  of  this  company , 
in  any  transaction  relating  to  the  insurance.  This  insurance  may  be  ter- 
minated at  any  time  by  request  of  the  assured,  or  by  the  company,  on  giving 
notice  to  that  effect  r'  Held^  that  notice  from  the  company  to  the  broker 
who  procured  the  policy,  of  an  election  to  terminate  the  insurance,  was  not 
notice  to  the  assurod. 

k.  verdict  and  judgment  thereon  will  not  be  set  aside  upon  the  ground  that 
the  defendant  has  been  preyented,  by  a  mistake,  and  without  fault,  from 
beiuff  represented  at  the  trial  and  making  his  defense,  when  the  defense 
whicn  he  sets  up  in  affidavits  in  8upx>ort  of  his  motion  to  set  aside  is  en- 
tirely new,  and  not  disclosed  by  the  original  pleadings. 

Suit  upon  a  fire  in8ui*ance  policy  taken  out  by  the  aBSured  througk 
a  broker.    The  policy  contained  among  its  conditions  the  following  : 

"  If  any  broker  or  other  person  than  the  assured  have  procured 
this  policy,  or  any  renewal  thereof,  or  any  indorsement  thereon,  he 
shall  be  deemed  to  be  the  agent  of  the  assured,  and  not  of  this  com- 
pany, in  any  ti-ansaction  relating  to  the  insurance.  This  insurance 
may  be  terminated  at  any  time  by  request  of  the  assured,  or  by  the 
company,  on  giving  notice  to  that  effect." 

^  Deciilon  rendered,  April  11,  188S.    From  Federal  Reporter. 
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The  answer  contams  a  general  denial,  and  states  that  the  defend- 
ant had  terminated  the  insurance  by  notice  to  the  plaintiff  according 
to  the  terms  of  the  policy,  before  any  loss  occurred.  At  the  trial  it 
appeared  that  the  defendant  had  attempted  to  terminate  the  insur- 
ance before  the  fire,  by  giving  notice  to  the  broker  who  procured 
the  policy,  but  that  the  plaintiff  had  received  no  actual  notice  of  the 
defendant's  desire  to  terminate  the  insurance  until  after  the  fire  oc- 
curred. 

The  defendant  was  not  represented  at  the  trial.  The  verdict  was 
for  the  plaintiff  The  defendant  moved  to  set  aside  the  verdict,  and 
filed  affidavits  tending  to  show  that  the  attorney's  absence  had  been 
caused  by  a  mistake,  and  that  it  had  a  defense  not  set  up  in  its  an- 
swer. 

G.  hL  Stewabt, /or  Plaintiff^. 

Eleeveious  Smith  and  E.  H.  Gabt,  for  Defendant, 

TsEiLT,  J.  (orally). 

In  the  case  of  Eehler  vs.  New  Orleans  Ins.  Co.  there  \b  a  motion 
to  set  aside  verdict  and  judgment.  The  original  defense  to  the  case 
was  that,  under  the  terms  of  the  policy,  it  coxdd  be  canceled  on  no- 
tice given,  and  that  said  notice  was  given  before  the  loss.  On  the 
testimony  submitted,  it  appeared  the  notice  was  not  given.  I  sup- 
posed the  contention  would  be  that  the  broker  who  negotiated  the 
insurance  must  be  treated  as  if  he  were  the  plaintiff  himself  or  his 
agent  for  receiving  notice.  He  is  not  so.  That  question  was  be- 
fore the  supreme  court  and  decided  in  the  case  of  Giace  vs.  Insur- 
ance Co.,  109  U.  S.,  278  ;  s.  a,  3  Sup.  Ci  Rep.,  207.  His  functions 
terminated  when  he  effected  the  policy. 

Now,  this  motion  goes  a  step  further.  It  sets  up  in  the  affidavit 
an  entirely  new  defense,  which,  it  seems,  was  not  thought  of  before, 
to  wit,  that  the  policy  executed  and  delivered  to  the  plaintiff  was 
only  on  condition  that  the  parent  company  should  assent  thereto, — 
which  it  never  did.  That  is  something  that  was  not  in  the  original 
pleadings.  The  parfy  had  abundant  opportunity  to  3o  that  orig- 
inally. Now  he  wishes  to  set  up  a  new'  defense,  and  re-open  the 
case  upon  a  theory  which  is  utterly  inconsistent  with  his  own  cor- 
respondence on  file. 

The  motion  will  be  overruled. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  the  Common  Pleas  of  York  County, 


WEGMAN 

V8. 

SMITH.* 

When  a  husband,  who  is  named  as  beneficiary  npon  a  policy  of  insurance  on 
his  wife's  life,  assies  the  same  to  a  purchaser  for  a  specnlatiye  purpose 
only,  and  such  assisnee  receives  the  amount  of  the  policy  upon  the  death 
•f  tiie  insured,  the  husband  is  entitled  to  recover  from  him  such  amount  less 
the  sum  paid  by  him  for  assessments  and  annual  dues  on  the  policy. 

Aesampsit.,  by  John  Smith  against  Henry  Wegman  to  recover  the 
amount  of  a  policy  of  insurance  on  the  life  of  the  plaintifTs  wife  re- 
oeived  by  the  defendant. 

Gibson,  J. 

•In  May  1879,  John  Smith  and  Elizabeth  Smith,  his  wife,  made 
application  to  the  York  County  Mutual  Aid  Association  for  a  certifi- 
cate of*  membership  or  policy  of  insurance  on  the  life  of  said  Eliz- 
abeth Smith,  in  the  sum  of  $700,  payable  to  said  John  Smith.  On 
May  10th,  1879,  said  policy  was  issued,  and  was  immediately  assigned 
by  said  Smith  to  one  Martin  Smyser,  who  paid  therefor  the  sum  of 
$6,  which  was  received  either  by  Smith  or  his  wife.  Subsequently 
Smyser  assigned  the  policy  to  Henry  Wegmau,  the  defendant. 
Smyser  and  Wegman  paid  all  the  assessments,  dues,  and  fees  on  the 
policy.  They  had  no  insurable  interest  of  themselves  in  the  life  of 
the  insured.    Upon  the  death  of  the  insured  the  amount  of  the 

^  DedaloB  reDdered,  Jnne  3, 1884 
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policj  was  paid  by  the  company  to  Wegman.     Smith  thereupon 

brought  this  suit. 

Plaintiff  requested  the  court  to  rtharge,  inter  alia,  as  follows  : — 
"  That  upon  aU  the  evidence  given  in  this  case  the  verdict  of  the 

jury  must  be  for  the  plaintiff  for  the  sum  of  seven  hundred  dollars, 

with  interest  from  February  11th,  1881,  less  the  amount  paid  by  the 

defendant  for  assessments  and  annual  dues.'* 
Affirmed. 

Verdict  and  judgment  for  the  plaintiff,  whereupon  the  defendant 
took  this  wiit,  assigm'ng  for  error,  inter  alia,  the  affirmance  of  plaint- 
iffs point  as  above. 

E.  W.  Spanglkr  and  W.  C.  Chapm.^jj  ( with  whom  was  H.  W.  Mc- 
Call),  /ot*  Plaintiff  in    Error, 

W.  F.  Bay  Stewart  (with  whom  was  John  Blackford),  fur  Defend- 
ant  in  Emyr, 

The  Court. 
The  defendant  in  error  was  the  husband  of  the  person  insured. 
He  had  such  an  interest  in  his  wife  as  to  make  the  insurance  vaHd. 
The  plaintiff  in  error  occupied  a  different  relation.  He  had  no  such 
interest  in  the  pei-son  insui*ed.  He  was  in  law  a  purchaser  of  the 
policy  for  speculative  purposes.  That  fact  may  have  been  of  no  im- 
portance to  the  insurance  company,  but  it  is  not  a  party  to  this  issue. 
The  contention  is  between  other  parties.  The  learned  judge  cor- 
rectly held  the  assignee  was  entitled  only  the  sum  paid  by  him  for 
assessments  and  annual  dues. 

Judgment  affirmed. 
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SUPREME  COURT  OF  OREGON 


BENEO    ET   AL. 

vs. 
YESLER  ET  AL.*J 

The  acceptance  of  an  application  by  the  agent  of  a  foreign  company,  who  was 
authorized  only  to  receiye  premmms  and  forward  applications  is  not  mak- 
ing a  contract  of  insurance.  The  contract  is  not  consummated  until  the 
application  has  been  accepted  by  the  company  and  the  policy  issued,  and 
tbe  place  of  acceptance  is  the  locus  contractus. 

Where  such  policy  was  issued  by  an  unauthorized  company,  and  the  agent 
accepted  a  promissory  note  for  the  premium,  the  acceptance  of  the  note 
was  doing  business  within  the  meaning  of  a  statute  prohibiting  a  company 
from  doing  business  without  compliance  w^ith  the  laws,  and  such  note  is 
void  in  the  hands  of  a  third  party  to  whom  it  was  transferred  by  the  com- 
pany after  it  was  due. 

Lord,  J. 

This  was  an  action  upon  a  promissory  note  made  at  Seattle, 
Washington  Territory,  to  one  A.  B.  Covalt,  and  assigned  after  due 
to  the  plaintiffs. 

The  defense  set  up  is,  that  the  note  was  made  in  payment  of  a 
premium  on  a  life  insurance,  held  by  the  defendant  Yesler,  in  a 
Kansas  life  insurance  company;  that  the  company  had  an  agent  at 
Seattle,  Washington  Territory,  who  soHcited  the  insurance  in  Janu- 
uary,  187G,  and  the  note  in  question  was  given  in  August,  1876,  at 
Seattle,  in  payment  of  the  second  semi-annual  premium  on  the  pol- 
icy, and  that  the  note  was  void  for  the  reason  that  the  said  insur- 
ance company  was  a  foreign  insurance  company,  and  had  not 
complied  with  the  laws  of  Washington  Territory,  in  regard  to  foreign 
insurance  companies  doing  business  in  the  Territory. 

*  Opinion  filed,  February  17, 1880. 
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It  appears  by  the  bill  of  exceptions  that  the  saidCovalt,  mentioned 
in  the  note,  and  one  Guion,  were  agents  of  Alliance  Mutual  Life 
Assurance  Society,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Kansas,  and  were  engaged  in  soliciting  life  in- 
surance for  said  company  at  Seattle,  Washington  Territory,  and  in 
making  and  taking  applications  therefor,  and  in  c«3llecting  and  re- 
ceipting for  premiums  thereon.  That  in  January,  1876,  at  Seattle,  in 
said  Territory,  the  said  Guion,  as  agent  of  said  company,  received 
the  application  of  the  defendant  Yesler,  together  with  six  hundred 
and  seventy-one  dollars,  the  amount  of  the  first  premium,  for  which 
he  gave  the  said  Yesler  a  receipt,  and  then  turned  over  said  applica- 
tion and  the  money  so  received  to  the  said  Covalt,  as  agent  of  the 
said  company,  who  forwarded  the  same  to  Leavenworth,  Kansas,  for 
examination  and  acceptance  by  the  company.  That  the  said  com- 
pany accepted  the  same  and  thereupon  issued  a  policy  which  was 
sent  by  mail,  whether  to  the  defendant  Yesler  or  to  their  agent  Co- 
valt to  deliver  to  Yesler,  the  evidence  is  conflicting.  That  when 
the  second  semi-annual  premium  of  six  hundred  and  seventy-one 
dollars,  became  due  and  payable  on  the  said  policy  in  August,  1876, 
the  said  Covalt  called  upon  the  said  Yesler  for  the  payment  of  said 
premium,  who,  not  having  the  requisite  funds  on  hand  at  that  time 
to  pay  the  same,  thereupon  executed  and  delivered  to  the  said  Co- 
valt the  promissory  note  in  question.  That  the  said  note  was  sent 
to  the  company,  and  retained  by  them  until  it  became  due  and  pay- 
able, and  then  forwarded  to  Seattle  for  collection,  and  upon  de&ult 
of  payment  being  made,  the  company  charged  the  amount  of  the 
same  to  the  account  of  the  said  Covalt. 

Upon  this  state  of  facts,  the  court  below  instructed  the  jury  that 
the  taking  of  this  note  was  doing  insurance  business  within  the  Ter- 
ritory, and  the  result  was  a  verdict  and  judgment  for  the  defendant 

The  contention  of  the  plaintiff  is  that  the  taking  of  a  promissory 
note  in  payment  of  a  premium  on  an  insurance  policy,  is  not "  doing 
insurance  business." 

Upon  the  facts  as  presented  by  this  record,  it  woxdd  seem  that  ilie 
agent  was  not  authorized  to  make  a  binding  contract  of  insurance. 
As  between  him  and  the  company,  he  was  empowered  to  solicit  and 
receive  applications  for  insurance  and  receipt  for  the  premium  money 
therefor,  and  to  forward  them  to  the  company  for  their  approval  or 
rejection. 

In  Armstrong  vs.  State  Insurance  Company,  59  Iowa,  215,  it  was 
held  that  the  agent  of  an  insurance  company,  who  was  authorized  to 
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ta\e  appli^itioDB  for  insurance  and  receive  and  receipt  for  premiums, 
and  forward  applications  and  premiums,  and  receive  from  the  com- 
pany policies  of  insurance  when  issued  and  deliver  them  to  the  as- 
sured, that  such  agent  had  no  powers  or  authority  to  bind  the 
company  by  a  contract  of  insurance :  Dickenson  County  vs.  Miss. 
Valley  Ins.  Co.,  41  Iowa,  286;  Critchell  vs.  American  Ins.  Co.,  69 
Iowa,  404,  176;  Reynolds  vs.  Contiuental  Ins.  Co.,  36  MicL,  121; 
Morse  vs.  St.  Paul  F.  etc.,  21  Minn.,  407. 

When  the  defendant  Yesler  presented  and  delivered  his  applica- 
tion and  the  premium  money  therefor  to  the  agent,  to  be  by  him 
forwarded  to  the  company  for  its  acceptance  or  rejection,  he  knew 
and  understood  no  policy  of  insurance  would  be  issued  unless  the 
company  accepted  his  application.  Nor  was  any  contract  consum- 
mated until  the  application  was  accepted  and  the  policy  duly  issued. 

The  final  act  which  made  the  transaction  a  binding  contract  upon 
the  parties,  was  the  acceptance  of  the  application.  Until  this  took 
place  it  was  a  mere  proposition  tendered,  to  be  accepted  or  rejected. 
The  contract  was  consummated  when  ihe  company  acted  upon  the 
proposal,  and  issued  the  policy,  for  then  the  minds  of  the  parties 
had  met  and  agreed. 

"  What  was  before,"  says  Harris,  J.,  "  a  mere  proposition,  then 
became  invested  with  the  attributes  of  a  contract,  and  from  that 
time  each  party  became  bound  for  its  performance.  If  this  be  so, 
the  contracts  are  to  be  regarded  as  having  been  made  when  the 
company  received  and  accepted  the  defendant's  application,  and  is- 
sued and  transmitted  to  him  their  policies  :*'  Hyde  vs.  Goodnow,  3 
Comstock,  170.  It  was  therefore  a  contract  of  insurance,  made  and 
executed  in  Kansas:  Lamb  v&  Bowers,  7  Bissell's  B.,  373;  idem, 
315;  Western  vs.  Seneca  M.  Ins.  Co.,  12  N.  Y,,  261;  Tayloe  vs.  Mer- 
chants' F.  Ins.  Co.,  9  How.,  400. 

Thus  far  the  case  stands  dear.  When  the  second  annual  premium 
came  due  on  the  policy  of  insurancd,  the  agent  called  upon  the  de- 
fendant Yesler  for  its  payment,  and  in  lieu  thereof,  and  under  the 
circumstances  already  indicated,  accepted  the  note  in  question,  and 
the  inquiry  now  arises,  whether  the  taking  of  the  note  was  doing 
business  in  the  Territory.  To  undertake  to  give  an  exact  definition 
to  the  word  business,  which  could  be  applied  as  a  test  or  criterion  in 
every  case,  would  be  an  impossible  task.  It  is  said  to  be  a  word  of 
large  signification,  and  to  denote  the  employment  or  occupation  in 
which  a  person  is  engaged  to  procure  a  living  :  Qoddard  vs.  Chaf- 
fee, 2  Allen,  395  ;  Martin  vs.  State,  59  Ala.,  36. 
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Under  a  statute  that  any  person  who  shall  do  any  manner  of  labor, 
bosiness,  etc.,  shall  be  punished,  etc.,  the  loaning  of  money  and  taking 
a  note  therefor,  was  held  to  be  business  within  the  meaning  of  such 
statute :  Froush  vs.  Decker,  51  Wis.,  46.  In  Towle  vs.  Larabee,  26 
Maine,  446,  it  was  held  that  a  promissory  note  made  on  Sunday,  for 
the  price  of  a  horse  bought  on  that  day,  was  void,  as  being  in  con- 
travention of  the  statute  prohibiting  trade  and  business. 

In  Lovejoy  vs.  Whipple,  18  Vt,  376,  the  taking  of  a  promissory 
note  executed  upon  Sunday,  in  consummation  of  a  contract  previ- 
ously made,  was  considered  business. 

"It  thus  seems,"  as  said  by  Thurman,  S.,  "to  be  the  common  ex- 
pression of  the  courts  that  the  making  of  a  contract  is  business 
within  the  meaning  of  these  acts  :"  Bloom  vs.  Richards,  2  Ohio  St, 
888. 

It  is  the  inhibition  against  doing  business  on  this  particular  day 
against  which  these  statutes  are  directed.  It  is  not  that  the  consid- 
eration is  illegal,  or  void  as  against  public  policy,  but  it  is  the  doing 
of  a  thing— the  making  of  a  contract — on  a  day  when  it  is  prohibited 
and  unlawful,  that  vitiates  the  transaction,  and  renders  it  void.  The 
taking  of  a  note  for  a  loan  or  debt,  or  other  consideration,  is  the 
making  of  a  contract,  and  is  a  transaction  which  signifies  business  in 
the  sense  of  these  statutes.  The  transaction  is,  in  fact,  the  doing  of 
business,  which,  being  prohibited  on  that  particular  day,  is  void. 

The  company  was  prohibited  from  doing  business  in  the  Territory, 
without  compliance  with  its  laws.  This  it  had  not  done.  It  had 
effected  an  insurance,  issued  its  policy,  and  the  semi-annual  premium 
was  due.  Was  the  taking  of  the  note  in  question,  by  the  agent,  in 
payment  of  this  premium,  the  doing  business  in  the  Territory  ?  Was 
it  a  transaction  which  signifies  the  doing  of  business  ?  Tested  by 
the  judicial  interpretation  applied  to  these  statutes,  the  taking  of  the 
note  was  the  making  of  a  contract  which  signifies  the  doing  of  busi- 
ness, and  is  within  the  prohibition  of  the  law. 

In  Smith  vs.  International  Life  Insurance  Co.,  35  How.,  128,  the 
court  held  that  the  acceptance  of  yearly  premiums  upon  outstanding 
pohcies,  and  of  paying  the  losses  therein  which  may  accrue,  was  doing 
business  vvithin  the  meaning  of  an  act  taxing  all  persons  who  are  not 
residents,  doiDg  business  in  the  State.  The  issuing  of  policies,  tak- 
ing of  premium  notes,  collecting  or  receiving  cash  premiums,  and  ad- 
justing and  paying  losses,  constitute  the  principal  business  of  insur- 
ance companies :  Lamb  vs.  Lamb,  4  Bissell,  425.  Any  or  all  of  these 
acts,  when  they  invplve  the  making  of  a  contract,  imports,  at  least, 
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the  doing  of  basiness,  and  if  done  within  the  Territory  without  com- 
pliance with  it  laws,  is  voidJ  The  taking  of  a  note  for  premium 
money,  is  as  mnch  the  making  of  a  contract  as  was  the  insurance 
policy.  As  such,  either  or  both  would  denote  a  transaction,  which 
signifies  business;  and,  if  done,  when  or  where  prohibited,  would  not 
constitute  valid  contracts.  It  is  not  material  that  the  note  was  made 
payable  to  the  agent.  The  consideration  was  for  premium  money 
due  the  company,  and  it  was  taken  by  the  agent  in  his  capacity  as 
such,  for  the  benefit  of  the  company.  It  was  as  agent  for  the  com- 
pany, and  in  its  interests  and  for  its  benefit,  that  he  transacted  the 
business.  He  had  no  other  or  personal  business  or  dealings  with  the 
defendant  Yesler.  In  the  person  of  its  agent,  it  was  constructively 
present,  making  a  contract  or  doing  business  in  violation  of  the  laws 
of  the  Territory.  This  it  could  not  do.  To  enforce,  therefore,  the 
payment  of  this  note,  would  be  virtually  to  disregard  the  plain  pro- 
vision of  the  law,  enacted  to  subserve  wise  and  salutary  purposes  : 
Bliss  on  Life  Ina,  sec.  145. 

"  When  the  legislature  prohibits  an  act,"  says  Mr.  Justice  Walker, 
"  or  declares  that  it  shall  be  unlawful  to  perform  it,  every  rule  of  in- 
terpretation must  say  that  the  legislature  intended  to  interpose  its 
power  to  prevent  the  act,  and,  as  one  of  the  means  of  prevention, 
that  the  courts  shall  hold  it  void.  This  is  as  manifest  as  if  the  stat- 
ute had  declared  that  it  should  be  void.  To  hold  otherwise,  would 
be  to  give  to  the  person  or  corporation,  or  individual,  the  same 
right  in  enforcing  prohibited  contracts,  as  the  good  citizen  who  re- 
spects and  conforms  to  the  law.  To  permit  such  contracts  to  be 
enforced,  if  not  ofiEering  a  premium  to  violate  a  law,  it  certainly 
withdraws  a  large  poition  of  the  fear  that  deters  men  from  defying 
the  law.  To  do  so,  places  the  person  who  violates  the  law  on  an 
equal  footing  with  those  who  strictly  observe  ^  requirements  :" 
Cin.  Mui  H.  A.  Co.  vs.  Rosenthal,  55  DL,  91;  Bank  of  British  Col- 
umbia vs.  Page,  6  Or.,  435;  In  Re  Comstock,  3  Saw.,  218. 

As  the  note  was  transferred  after  it  was  due,  it  was  open  to  the 
defense  alleged,  which,  in  our  judgment,  is  well  sustained.  There 
"WM  no  error,  and  the  judgment  must  be  affirmed. 

Thateb,  J.,  dissenting. 

When  this  case  was  argued,  I  was  very  much  inclined  to  the 
opinion  that  sohciting  and  receiving  applications  for  insurance  in 
Washington  Territory  by  an  agent  of  a  foreign  insurance  company, 
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and  forwarding  them  from  there  to  the  company,  although  the 
agent  had  no  authority  beyond  the  right  to  forward  such  applica- 
tions to  be  examined  and  passed  upon  at  the  home  office,  would  con- 
stitute the  doing  an  insurance  business,  withm  said  Territory,  and 
be  in  violation  of  its  statutes,  unless  complied  with  by  the  company, 
but  the  authorities  collected  by  his  honor,  Judge  Lord,  and  referred 
to  in  the  opinion  prepared  by  him  in  this  case,  have  changed  my  pre- 
conceived notions  upon  the  subject,  and  I  concur  in  that  opinion  to 
the  extent  that  the  insurance  upon  the  life  of  said  H.  L.  Yesler  by 
the  Alliance  Mutual  Life  Assurance  Society  was,  as  a  matter  of  law, 
effected  at  the  home  office  of  said  company  in  the  State  of  Eansaa, 
notwithstanding  the  application  therefor  was  solicited  by  the  agent 
Covalt  in  Washington  Territory,  was  made  there,  and  forwarded  by 
said  agent  from  there.  But,  I  am  not  able  to  concur  in  the  opinion 
that  the  taking  the  note  sued  on,  for  a  premium,  when  the  insurance 
was  lawfully  effected,  was  doing  business  within  the  meaning  of  the 
law,  in  Washington  Territory;  nor,  under  the  circumstances  sug- 
gested, do  I  believe  that  the  legislature  of  that  Territory  intended,  or 
could  rightfully  pass  a  statute  that  would  render  such  an  act  unlaw- 
ful If  the  iosurance  was  lawful,  and  the  premium  notes  executed 
by  Yesler  were  valid,  I  am  unable  to  understand  why  the  company 
had  not  the  right  to  collect  them,  or  to  adjust  the  claim  by  taking 
Yesler's  note  with  an  indorser  in  payment  thereof. 

If  Yesler  had  been  residing  in  Kansas  when  the  insurance  was 
effected  upon  his  life,  and  had  personally  made  the  application  there* 
for  at  the  home  office  of  the  company;  had  executed  the  premium 
notes  there,  received  the  policy  there,  and  then  emigrated  from  that 
State  to  Washington  Territory,  it  could  not  be  doubted  but  that  the 
company,  as  a  matter  of  course,  would  have  had  the  right  to  for- 
ward those  notes  and  collect  them  of  him  at  their  maturity.  And 
the  right  of  the  company  stands  upon  the  same  footing  in  this  case, 
as  it  would  have  stood  in  the  case  supposed,  and  it  would  no  more 
be  doing  business,  within  the  meaning  of  the  laws  of  Washington 
Territory,  in  the  one  cane  than  the  other. 

Yesler  owed  the  company  a  lawful  debt,  and  how  could  a  Territory 
or  State  law  be  construed  consistently  so  as  to  prevent  its  collection? 
If  Yesler  had  been  in  possession  of  the  tangible  property  of  the 
Company,  and  it  had  attended  to  recover  it  from  him  in  Washing- 
ton Territory,  would  not  t!^  have  been  doing  business  there  just 
as  much  as  its  attempt  to  recover  from  him  its  chose  in  action  would 
have  been  ?    In  either  case  it  would  have  been  an  effort  to  obtain 
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from  him  that  which  belonged  to  it  legally,  and  I  do  not  see  how 
each  an  endeavor  could  be  adjudged  a  violation  of  law. 

The  Washington  Territory  law  certainly  only  intends  that  a  for- 
eign life  insurance  company  shall  not,  except  under  the  conditions  it 
imposes,  do  its  insurance  business  there.  It  would  to  my  mind,  be 
unreasonable  to  suppose  that  any  company  of  that  character  could 
not  enforce  a  payment  of  lawful  olDligations  due  to  it  without  any 
compliance  with  such  conditions,  and  an  action  instituted  in  its 
courts  would  be  doing  business  as  much  as  receiving  a  promissory 
note  from  a  debtor. 

If  an  officer,  intrusted  with  the  funds  of  the  Alliance  Company,  at 
its  home  office  in  Kansas  City,  shotdd  run  off  with  them,  in  violation 
of  his  trust  to  Washington  Territory,  could  not  the  company  cause 
his  arrest  upon  civil  process,  or  receive  indemnity  for  the  injury, 
without  fihng  in  the  office  of  the  secretary  of  that  Territory  a  copy 
of  its  articles  of  incorporation,  and  appointing  an  agent  as  provided 
in  said  laws,  and  would  such  an  attempt  to  arrest  the  defaulter,  or 
to  obtain  satisfaction  without  suit,  be  "  commencing  to  transact  busi- 
ness in  the  Territory,"  within  the  meaning  of  said  laws  ?  Such  a  re- 
quirement, imposed  as  a  condition  for  doing  such  an  act,  would  be 
strange  comity.  I  fear  that  such  a  consti*uction  of  the  statutes  of 
our  neighboring  Territory  would  do  injustice  to  the  courtesy  of  its 
citizens.  The  language  of  the  statute  is,  "  that  all  corporations,  now 
existing,  or  hereafter  formed,  under  the  laws  of  the  States,  etc., 
shall  have  full  power  and  authority  to  sue  and  be  sued,  hold,  pur- 
chase and  acquire,  sell,  lease,  and  dispose  of  real  and  personal  prop- 
erty, and  generally  to  do  and  perform  any  and  every  act,  and 
transact  business  within  the  (this)  Territory,  in  the  same  manner  and 
to  the  same  extent  as  though  said  corporation  had  been  organized 
under  the  laws  of  the  (this)  Territory  :  Provided,  that  any  such  cor- 
poration hereafter  acquiring  property,  or  commencing  to  transact 
business  in  the  Territory,  shall  first  comply  with  the  provisions  of 
section  2  of  this  act." 

The  proviso,  it  wiU  be  seen,  only  extends  to  "  acquiring  property," 
and  "  commencing  to  transact  business."  Taking  the  note  was  not 
**  acquiring  property,"  as  it  was  but  a  novation  of  a  debt;  nor  was  it 
the  "  commencing  to  transact  business,"  within  the  meaning  of  the 
statute. 

If  the  act  had  provided  that  no  foreign  lawyer  should  practice  his 
profession  in  that  Territory,  without  having  first  been  admitted  to  its 
courts,  it  would  not  extend  to  the  collection  of  a  fee  there,  earned 
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somewhere  else,  or  that  no  foreign  merchant  shoidd  carry  on  busi- 
ness there  without  a  license,  surely  a  merchant  at  Portland  could 
sell  a  bill  /)f  goods  to  a  Washington  Territory  citizen  at  Portland, 
and  send  over  his  claim  for  collection,  without  such  a  license.  The 
Territorial  statute  may  be  a  wholesome  provision  at  law,  but  I  am  at 
a  loss  to  imderstand  why  it  should  have  such  a  latitudinarian  con- 
struction as  is  attempted  to  be  giten  it.  The  construction,  doubt- 
less, will  operate  as  a  great  favor  to  Yesler.  He  owed  a  premium 
note.  It  was  a  legal  claim  against  him ;  he  took  it  up  by  giving  the 
note  in  suit,  and,  although  that  has  been  put  in  circulation  and 
credit  given  it,  yet,  upon  what  appears  to  me  to  be  a  very  flimsy  rear 
son,  is  enabled  to  repudiate  it.  Yesler  received  the  full  benefit  of 
the  notes;  the  consideration  was  valid.  Hackney  &  Beneo  have, 
doubtlessly,  parted  with  goods  upon  the  faith  of  it,  but  the  former 
says  that  his  payment  and  discharge  of  his  legal  obligation,  was,  un- 
der the  laws  of  Washington  Territory,  an  illegal  act,  and  he  is  re- 
lieved from  his  liability. 

In  my  opinion,  if  such  a  law  existed,  it  would  be  "  more  honored 
in  its  breach  than  in  its  observance."  I  am  in  favor  of  a  reversal  of 
the  judgment 
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Error  to  Cook  County. 


REPUBLIC  LIFE  INS.  CO. 

vs. 
CHARLES  P.  SWIGERT,  Auditor  etc.,  et  al.* 

The  law  of  Illinois  authorizing  the  appointment  of  a  receiver  hy  the  court  in 
case  of  the  insolvency  of  a  life  companjy  is  constitutional,  and  where  the 
petition  sufficiently  sets  forth  the  necessity,  an  injunction  ma^  issue  against 
further  business  and  a  receiver  be  appointed  before  final  hearing. 

A  corporation  may  in  |;ood  faith,  purchase  and  sell  shares  of  its  own  stock. 
But  fraud  would  vitiate  the  sale. 

A  stockholder  selling  his  stock  to  the  corporation  will  be  protected  against 
further  payment  of  his  subscription  unless  impeached  for  iraud  on  the 
creditors  of  the  company. 

A  resolution  authorizing  holders  of  part-paid  stock  to  surrender  the  same  in 
exchange  for  full -paid  stock  is  binding  on  the  company,  whether  done  in 
good  faith  or  not.  But  if  fraudulent,  such  surrender  may  be  attacked  col- 
laterally by  a  party  injured. 

A  receiver  cannot  impeach  such  surrenders  of  stock  as  fraudulent.  The  cred- 
itors must  assert  their  rights  by  their  own  action. 

Walker,  J. 
Od  the  25th  of  May,  1877,  the  State  auditor  filed  his  petition  in 
the  Circuit  Court  of  Cook  County  against  the  Republic  Life  Insur- 
ance Company,  under  the  statute,  to  wind  up  and  settle  its  affairs. 
The  petition  alleged  facts  which  under  the  statute  entitled  the  audi- 
tor  to  the  relief  sought.  On  the  same  day  the  company  entered  its 
appearance,  waived  service,  and  filed  an  answer  as  follows:  "Now 
comes  the  said  defendant  by  its  solicitor  and  saith  that  it  cannot 

^  Decision  rendered,  January  2Q.  288S. 
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deny  the  matters  in  said  bill  alleged,  and  it  prays  to  be  hence  dis- 
missed." 

Thereupon,  and  on  the  same  day,  the  solicitor  of  the  auditor  moved 
the  court  to  appoint  ^  receiver,  as  prayed  for  in  the  petition,  and  no 
objection  being  made,  Samuel  D.  Ward  was  so  appointed.  It  was  also 
decreed  that  the  company,  its  officers,  agents,  etc.,  be  enjoined  and 
restrained  until  the  further  order  of  the  court  from  further  proceed- 
ing with  its  business  and  from  any  transfer  of  the  property  other 
than  to  the  receiver.  And  from  receiving  or  paying  out  any  nroneys; 
and  that  neither  the  receiver  nor  defendant,  its  officers,  agents, 
servants,  or  attorneys  shall  exact  or  take  from  its  policy-holders  any 
sum  or  sums  of  money  to  accrue  from  premiums  on  policies  beyond 
what  may  be  justly  due  or  payable  on  or  as  of  the  25th  of  May,  1877. 

The  decree  also  required  the  company  to  assign  by  deed  all  of  its 
property,  real,  personal,  and  choses  in  action,  to  the  receiver,  which  it 
did  in  conformity  to  the  decree.  The  receiver  thereupon  took  pos- 
session, proceeded  to  collect  and  reduce  the  choses  in  action  and  the 
property  into  money,  and  to  pay  the  debts  of  the  corporation,  and  to 
settle  its  affairs,  under  the  orders  of  the  court.  He,  for  the  purpose 
of  paying  the  debts,  applied  to  the  court  for  and  received  permission 
to  sue  for  and  to  recover  balances  unpaid  by  shareholders  on  their 
stock  subscriptions,  and  brought  suits  for  that  purpose. 

He  also  applied  for,  and  authority  was  granted,  to  bring  suits  to 
impeach  the  surrender  of  partly  paid  stock  and  the  exchange  of 
paid-up  shares  of  stock  equal  to  the  money  paid  on  shares  for  which 
they  had  subscribed  but  not  paid  in  full,  because  it  was  alleged  the 
exchange  and  surrender  of  such  shares  was  contrived  to  defraud 
creditors  of  the  company,  by  thus  terminating  the  liability  the  sub- 
scribers were  under  to  pay  the  full  amount  for  which  they  had  sub- 
scribed, if  necessary  to  discharge  the  debts  owing  by  the  company. 

Afterwards,  on  the  22d  of  June,  1881,  the  case  came  on  for  a  hear- 
ing, and  the  court  rendered  a  final  decree,  overruling  the  prayer  of 
the  company  in  its  answer  to  be  dismissed  out  of  court,  and  a  further 
decree  was  rendered  that  the  company  be  perpetually  enjoined  from 
the  further  prosecution  of  its  business,  and  the  decree  ratified  and 
confirmed  the  previous  appointment  of  Ward  as  receiver,  and  from 
that  decree  the  company  appeals. 

It  is  urged  that  the  allegations  of  the  bill  filed  by  the  auditor  are 
not  sufficient  to  sustain  the  decree  and  it  is  erroneous.  That  the 
law  authorizing  the  appointment  of  a  receiver  and  the  dissolution 
and  winding  up  of  the  company  and  its  afi&drs  is  violative  of  the 
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contract  clause  of  both  the  Federal  and  our  State  constitutions  and 
the  act  is  therefore  void  and  the  decree  erroneous.  It  is  also  urged 
that  even  if  the  act  is  valid  and  the  allegations  of  the  bill  are  held 
sufficient,  that  the  court  had  no  power  on  the  application  of  the  re- 
ceiver to  require  him  to  proceed  to  ascertain  whether  the  surrender 
of  subscriptions  and  the  receipt  of  paid-up  stock  for  the  money  paid 
on  such  subscriptions,  was  in  good  faith  or  a  fraudulent  device  to 
enable  the  subscribers  for  stock  to  escape  their  liabiUtj  to  pay  the 
remainder  for  the  benefit  of  creditors,  as  ihat  could  be  done  alone  on 
the  application  of  creditors  of  the  company. 

The  eighty-fourth  section  of  chap.  73  of  R.  S.  of  1874,  provides : 
"  That  if  the  auditor  of  State  upon*  examinatioij  of  any  insurance 
company  incorporated  in  this  State,  is  of  the  opinion  that  it  is  in- 
solvent, or  that  itH  conditicn  is  such  as  to  render  its  further  continu- 
ance in  business  hazardous  to  the  insured  therein,  or  to  the  public, 

*  *  *  *  he  shall  apply  by  petition  to  a  judge  of  any  circuit 
court  of  this  State  to  issue  an. injunction,  restraining  such  company, 
in  whole  or  in  part,  from  further  proceeding  with  its  business,  until 
a  full  hearing  can  be  had  or  otherwiee  a«^  the  court  may  direct" 

The  further  clause  of  this  section  provides  that  the  court,  "  may  in 
all  such  cases  make  such  orders  and  decrees,  from  time  to  time  as 
the  exigencies  and  equities  of  the  case  may  require,  and  in  any  case, 
after  a  full  hearing  of  all  pj  rties  interested,  may  dissolve,  modify,  or 
perpetuate  such  injunction,  and  make  such  orders  and  decrees  as 
may  be  needful  to  suspend,  restrain,  or  prohibit  the  further  continu- 
ance of  the  business  of  the  company." 

The  eighty-eighth  section  of  the  same  act  provides,  in  a  case  like 
the  present  as  well  as  in  others,  that  the  receiver  "  Take  charge  of 
the  estate  and  effects  of  the  company,  including  such  securities  as 
may  be  deposited  with  the  auditor  or  treasurer  of  State,  and  collect 
the  debts  due,  and  the  property  belonging  to  it,  with  power  to  pros- 
ecute and  defend  suits  in  the  name  of  the  corporation,  or  in  their 
own  names,  to  appoint  agents  under  them,  and  to  do  all  other  acts 
necessary  to  the  closing  of  its  concerns."  These  sections  confer  on 
the  courts  and  receivers  large  and  comprehensive  powers.  And  the 
X>etition  contains  all  the  eighty-fourth  section  requires  to  enable  the 
court  to  grant  an  injunction  and  to  appoint  a  receiver.  The  allega- 
tions of  the  petition  filed  by  the  auditor  conferred  jurisdiction  to 
render  such  a  decree,  especially  so  when  the  company  answered  that 
it  could  not  deny  the  allegations  of  the  petition. 

We  are  relieved  from  the  consideration  of  the  constitutional  ques- 


Digitized  by  VjOOQ IC 


748  Report  of  Decisions.  \_Odt.y 

tion,  as  that  was  fully  considered  in  another  branch  of  this  case;  see 
Ward  vs.  Farwell,  97  111.,  593,  where  this  law  was  held  constitutionaL 
Nor  is  it  necessary  to  again  state  the  reasons  which  led  tor  that  con- 
elusion.  No  reason  has  been  suggested  that  requires  us  to  overrule 
or  modify  the  judgment  then  announced,  and  we  must  adhere  to  it 
as  condusive. 

A  majority  of  the  cour^  in  that  case  also  held,  that  the  receiver 
was  properly  appointed  on  the  first  application  and  before  a  final 
hearing.  That  a  mere  custodian  to  hold  and  preserve  the  property 
until  a  final  decree  should  be  rendered  was  not  required,  and  we 
must  hold  that  case  conclusive  of  that  question  and  precludes  further 
discussion.  • 

As  to  the  first  question  we  regard  the  law  as  settled  in  this  court 
that  a  corporation  may  in  good  faith  purchase  and  sell  shares  of  its. 
own  stock.  It  was  so  held  in  Chicago,  Pekin  &  S.  W.  R  R.  Co.  vs. 
Marseilles,  84  HI.,  146  and  643,  and  Catlin  vs.  Republic  Life  Ins. 
Co.,  86  Bl.,  220.  If  the  mere  form  of  a  purchase  of  such  stock  by 
the  company  was  adopted  as  a  cover  for  a  fraud  on  creditors,  the 
transaction  would  of  course  be  void  as  fraud  vitiates  all  contracts. 
But  if  such  a  purchase  should  be  attacked  as  fraudulent  it  would  de- 
volve on  the  complainant  to  establish  the  fraud.  And  the  stock- 
holder who  has  sold  stock  to  the  company  will  be  protected  against 
further  payment  on  his  subscription  unless  it  is  impeached  for  fraud 
on  the  creditors  of  the  company.  It  is  urged  that  under  the  s'xth. 
section  of  the  charter  the  receiver  was  not  authorized  to  institute 
any  proceedings  in  relation  to  the  exchange  of  part-paid  for  full- 
paid  stock.  That  section  is  this :  *'  The  real  and  personal  property 
of  each  individual  stockholder  shall  be  held  liable  for  any  and  all  lia- 
bilities of  the  company,  to  the  amount  of  stock  held  or  subscribed 
by  him,  and  not  ac.tually  paid  in.  In  all  cases  of  losses  exceeding 
the  means  of  the  corporation,  each  stockholder  shall  be  liable  to  the 
amount  of  unpaid  stock." 

It  is  claimed  that  the  liability  is  primarily  to  the  corpc ration  and 
that  it  may  enforce  it  or  that  it  may  purchase  and  hold  or  cancel 
such  shares  That  when  so  purchased,  the  liability  of  the  share- 
holders is  ended,  and  cannot  be  revived.  If,  however,  he  had  sub- 
scribed for  shares  and  has  not  paid  in  full  for  them,  he  is  liable  for 
the  unpaid  portion  and  for  such  unpaid  balance  the  company  could 
have  sued  and  recovered.  And  the  receiver  succeeded  to  the  same 
right,  but  to  nothing  more.  When  collected,  the  fund  would  be  in 
his  hands  subject  to  distribution  by  the  court. 
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That  the  resolution  authorizing  holders  of  partly  paid  shares  to 
isurrender  them  and  receive  paid-up  shares  to  the  amount  paid 
thereon,  was  within  the  power  of  the  company,  has  been  decided,  as 
we  have  seen,  by  this  court.  And  this  being  so,  the  surrender  of 
partly  paid  for  full-paid  stock  to  that  extent  is  binding  on  the  com- 
pany whether  done  in  good  or  bad  faith.  A  corporation  acting 
within  the  scope  of  its  powers  is  like  a  natural  person  bound  by  its 
acts,  although  performed  for  fraudulent  purposes.  It  cannot  be 
heard  to  allege  that  it  was  fraudulent  and  have  it  set  aside.  A  party 
cannot  escape  the  effects  of  a  fraud  he  has  perpetrated,  but  such 
frauds  may  be  attacked  collaterally  by  any  person  who  is  or  will  be 
injured  by  the  fraud.  Nor  would  a  fraudulent  transaction  of  this 
character  form  an  exception  to  the  rule.  Fraud  vitiates  all  con- 
tracts as  to  third  persons  injured  thereby.  If  this  was  a  fraudulent 
scheme  to  prevent  creditors  of  the  company  from  collecting  their 
debts,  the  law  is  not  so  defective  as  not  to  afford  them  a  remedy. 

But  the  question  is  whether,  even  if  it  be  conceded  that  this  was  a 
fraudulent  contrivance,  the  receiver  has,  or  the  court  can  confer 
upon  him,  the  power  to  uncover  the  transaction  and  compel  such 
stockholders  to  contribute  to  the  extent,  if  necessary,  of  their  unpaid 
subscriptions,  for  the  payment  of  the  debts  of  the  company  as 
though  they  had  not  surrendered  the  unpaid  stock  to  the  company; 
or  whether  the  creditors  alone  can  sue. 

It  is  earnestly  insisted  that  the  receiver  under  the  statute  or  the 
order  of  the  court  can  perform  no  such  duty.  That  he  may  possess 
himself  of  and  sell  the  property  of  the  company,  and  collect,  by  suit 
or  othervnse,  all  debts,  claims,  or  demands  for  which  the  company 
could  have  sued  and  recovered.  And  when  received  pay  it  out 
under  the  order  of  the  court.  That  this  is  the  extent  of  his  power. 
Bispham  in  his  work  on  Equity,  sec.  579,  says,  the  effect  of  the 
appointment  of  a  receiver  is  to  remove  the  parties  to  the  suit  from 
the  possession  of  the  property;  but  at  the  same  time  the  right  to 
the  property  is  in  no  way  affected,  and  the  receiver  only  holds 
the  property  for  the  benefit  of  him  who  may  ultimately  be  entitled 
to  it.  In  section  580  he  says,  a  receiver  is,  as  a  general  rule,  a  mere 
custodian,  and  has  no  powers  except  those  expressly  conferred  by 
the  order  of  his  appointment  or  by  special  directions  of  the  court 
given  from  time  to  time.  His  general  duty  in  to  take  possession  of 
the  estate;  and  under  the  supervision  of  the  court  to  so  manage  it 
as  to  preserve  it  from  loss  or  waste.  That  the  powers  of  a  receiver 
are  hmited,  and  he  must  constantly  apply  to  the  court  for  adfice 
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and  sanction.  This  statement  of  the  law  would  have  been  more 
accurate  had  he  added  that  the  receiver  might  also  exercise  all 
powers  ^conferred  by  statute  as  his  powers  and  duties  may  all  be 
prescribed  by  statute.  It  is  thus  seen  from  this  authority  he  is 
unable  to  act  beyond  reducing  the  property  to  possession,  receiving 
the  money  due  the  owner,  and  safely  holding  it  subject  to  the  order 
of  the  court  unless  empowered  by  special  directions  of  the  court 

The  court  is  of  course  limited  in  its  power  to  give  directions  to 
the  receiver.  Its  power  is  not  unlimited  or  unrestrained,  although 
possessed  of  a  large  discretion.  Whilst  the  court  may  direct  and 
the  statute  authorize  the  receiver  to  sue  for  and  collect  debts  due 
the  owner  and  to  maintain  actions  to  recover  property,  run  against 
the  owner  refusing  to  surrender  it,  but  we  find  no  case  that  holds 
that  he  may  sue  or  the  court  may  empower  him  to  sue,  to  set  aside 
contracts  made  by  the  owner,  on  the  grounds  they  were  entered 
into  for  the  purpose  of  defrauding  creditors. 

In  the  case  of  In  Re  Duckworth,  L.  R  2  Ch.,  678,  it  was  said: — 

"  The  liquidator  represents  the  creditors  only  because  he  repre- 
sents the  company,  and  through  the  company  the  lights  of  the 
creditors  are  to  be  enforced/'  In  the  case  of  Waterhouse  vs.  Jami- 
son, L.  R  2  Chapp,  37,  it  was  held  the  liquidator  had  no  power  to 
show  that  the  certificate  of  organization  was  false  in  the  statement 
that  the  shareholders  had  paid  for  their  stock  and  proceed  ai^ainst 
them  for  unpaid  stock.  That  the  Hquidator  could  only  recover  what 
the  company  might  had  the  receiver  not  been  appointed,  and  what 
was  to  be  received  from  the  shareholders  must  be  enforced  in  that 
right;  that  what  was  due  to  the  company  is  that  only  which  is  recov- 
erable by  the  company.  That  the  liquidator  stood  in  the  place  of 
the  company.  It  was  held  he  could  not  impeach  the  certificate  and 
recover,  because  the  company  had  no  such  power.  It  was  said  that 
parliament  could  have  conferred  such  power  on  the  liquidator,  but 
had  not  conferred  it. 

In  liitchfields'  case,  L.  R  I.  Eq.,  231,  Claypole  conveyed  \  patent 
light  to  the  company  and  received  shares  of  paid-up  stock  therefor. 
No  money  was  paid.  A  portion  of  these  shares  was  afterwards 
transferred  to  Litchfield.  It  was  contended  that  the  transaction 
was  a  fraud  on  creditors,  and  the  liquidator  applied  to  have  Litch- 
field's name  placed  on  the  list  of  shareholders  who  had  not  paid  in 
fulL  It  was  held  that  creditors  had  only  the  right  to  get  their  debts 
from  shareholders  liable  to  contribute  to  the  payment,  to  which  hold- 
ers of  paid-up  shares  were  not  liable  to  contribute.     It  was  said  that 
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whether  the  creditors  could  obtain  relief  it  was  necessary  to  decide. 

It  is  true  these  cases  were  under  a  statute,  but  they  were  proceed- 
ings in  chancery.  Had  there  been  such  equity  power  of  the  court 
independent  of  the  statute,  it  would  haVe  doubtless  been  invoked. 
But  the  fact  that  it  was  not,  renders  it  clear  that  the  different  chan- 
cellors engaged  in  their  decision,  supposed  there  was  no  such  power 
and  it  could  not  be  exercised  unless  empowered  by  statute.  We 
are  from  these  considerations  of  the  opinion,  that  under  the  ordi- 
nary chancery  powers  of  the  court  there  was  no  authority  to  direct 
the  receiver  to  file  a  bill  to  impeach  the  transactions  of  surrendering 
unpaid  stock  and  receiving  paid-up  stock,  on  the  grounds  that  it 
was  a  fraud  on  creditor&  Nor  has  the  statute  conferred  any  such 
power. 

If  the  creditors  have  sustained  injury  by  those  transacticns 
because  they  are  fraudulent,  they  must  assei*t  their  rights  by  their 
own  action  and  by  appropriate  proceedings. 

The  decree  of  the  appellate  court  is  reversed  so  far  as  it  affirms 
the  decree  of  the  circuit  court  licensing  the  receiver  to  sue,  to  set 
aside  the  transaction  by  which  unpaid  stock  was  surrendered  and 
paid-up  stock  was  issued  to  the  amount  paid  on  unpaid  stock,  as  a 
fraud  on  creditors  of  the  company,  and  the  decree  is  in  all  other 
things  affirmed,  and  the  case  is  remanded  that  such  a  modification 
may  be  made. 

Decree  modified. 

MuLEET,  J.,  dissents. 
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SUPREME    COURT     OF    INDIANA, 


Appeal  from  the  Knox  Circuit  Court. 


JAMES  H.  CUNNINGHAM  et  al. 

EVANSVILLE  &  TERRE  HAUTE   R.  R  CO.* 

Where  suit  is  brought  against  a  railroad  for  a  loss  occurring  through  its  neg- 
ligence in  maintaining  suitable  spark-arresters  on  its  engines,  etc.,  the 
fact  that  the  loss  has  already  been  fully  paid  by  insurance  companies, 
whereby  the  latter  secured  the  right  of  subrogation,  is  no  defense. 

A  loss- claimant  may  recover,  of  a  wrong-doer  for  a  loss  occasioned  by  the 
latter  irrespective  of  any  insurance,  unless  such  insurance  was  procured  by 
the  wrong-doer  for  his  own  benefit. 

Dewolf  and  Chambers,  for  Appellant. 

Iglehart,  Williams,  Viehe  &  Evans,  for  Appellee. 

HOWK,    J. 

This  is  a  suit  by  the  appellants,  James  H.  and  James  A.  Cunning- 
bam,  as  plaintiffs,  against  the  appellee,  the  Eyansville  and  Terre 
Haute  Railroad  Company,  as  sole  defendant  The  object  of  the 
suit  was  to  recover  damages  for  the  destruction  of  tbe  appellant's 
starcb  and  glucose  works  by  fire,  communicated  thereto,  as  alleged, 
by  and  through  the  negligence  of  the  appellee,  and  without  any 
contributory  negligence  on  the  part  of  the  appellant&  The  com- 
plaint of  tbe  appellants  was  in  three  paragrapha  In  the  first  para- 
graph, appellants  alleged  that  the  appellee  negligently  failed  to 
keep  its  engines,  used  on  its  railroad  track  adjacent  to  their  works, 

*  Decision  rendered,  June  25, 1886. 
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supplied  with  suitable  spark-arresters,  but  suffered  them  to  become 
old,  worn  out  and  in  bad  repair,  so  that  coals  of  fire  escaped  from 
such  engines  and,  without  the  appellants'  fault,  communicated  to 
and  destroyed  their  works. 

In  the  second  paragraph  of  their  complaint,  appellants  alleged  in 
substance  that  appellee  negligently  overloaded  its  train  of  cars, 
used  on  its  railroad  track  adjacent  to  the  appellants*  works,  so  that 
the  engines  hauling  such  trains  emitted  sparks  and  coal  of  fire, 
which,  without  appellants'  contributory  fault,  communicated  fire  to 
their  works,  and  they  were  thereby  consumed  and  destroyed. 

In  the  third  paragraph  of  their  complaint,  appellants  alleged  in 
brief  that,  by  the  general  negligence  of  the  appellee  in  the  construc- 
tion, management,  and  use  of  its  engines  and  trains  of  cars,  sparks 
and  coals  of  fire  were  suffered  by  appellee  to  escape  from  its  loco- 
motives, whereby  appellants'  starch  and  glucose  works,  without  their 
fault,  were  set  on  fire  and  were  burned  and  destroyed.  A.  schedule 
of  appellants'  property,  so  burned  and  destroyed,  is  set  out  in  each 
of  the  paragraphs  of  complaint. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee,  the  defendant  below.  Over  the  appellants' 
motion  for  a  new  trial,  it  was  adjudged  by  the  court  that  appellants 
take  nothing  by  their  suit,  and  that  appellee  recover  its  costs. 

The  first  error  of  which  appellants  complain  here  is  the  overruling 
of  their  demurrer  to  the  second,  third,  and  fourth  paragraphs  of  ap- 
pellee's answer. 

The  answer  was  in  lave  paragraphs,  of  which  the  first  was  a  gen- 
eral denial  of  the  complaint.  The  basis  of  each,  the  second,  third, 
fourth,  and  fifth  paragraphs  of  answer  is  substantially  the  same, 
namely:  That  the  appellants'  starch  and  glucose  works  were  insured 
against  loss  or  destruction  by  fire,  at  the  time  they  were  burned,  in 
divers  named  fii'e  insurance  companies,  in  the  aggregate  amount  of 
fifty  thousand  dollars,  and  that  after  their  works  had  been  so  burned 
and  destroyed,  upon  proofs  of  their  loss  and  an  adjustment  thereof 
the  appellants  had  actually  received  from  such  insurance  companies 
the  aggregate  sum  of  $35,224.09.  Upon  this  basis  of  facts,  the  ap- 
pellee alleged  in  the  second  paragraph  of  its  answer,  that  the  insur- 
ance money  so  received  by  the  appellants  was  more  than  the  value  of 
the  property  so  burned  and  destroyed,  and  more  th»n  the  loss  and 
damage  sustained  by  them,  sthat,  by  means  of  such  payment  of  such 
insurance  money,  the  several  insurance  companies  became  and  were 
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subrogated  to  ail  the  rights  of  the  appellants  in  and  to  the  property 
so  burned  and  destroyed,  and  to  all  their  rights  of  action  for  the  de- 
struction  of  such  property,  and  to  all  the  pretended  rights  which  the 
appellants  were  seeking  to  enforce  in  this  action,  and  so  the  appel- 
lee said  that  appellants  were  not  the  real  parties  in  interest 

Upon  the  same  basis  of  facts,  the  appellee  alleged  in  its  third  par- 
agraph of  answer  that,  after  the  burning  and  destruction  of  their 
starch  and  glucose  works,  the  appellants  and  the  several  insurance 
companies  mutually  settled,  appraised,  and  agreed  upon  the  amount 
of  such  loss  and  damage  complained  of  herein,  at  the  sum  of  $68,- 
375.65,  which  was  a  sum  greater  than  the  damage  suffered;  that» 
thereupon,  the  several  insurance  companies  paid,  as  and  for  t^e  sum 
insured  upon  such  property,  the  aggregate  sum  of  $35,^24.09, 
whereby  all  rights  of  action  as  to  such  sum,  became  and  were  trans- 
ferred to  such  insurance  companies,  and  so  the  appellee  said  that, 
as  to  such  sum,  appellants  could  not  maintain  this  action. 

In  its  fourth  paragraph  of  answer,  upon  the  same  basis  of  facts, 
the  appellee  alleged  the  appellants  and  the  several  insurance  com- 
panies, after  the  burning  and  destruction  of  the  starch  and  glucose 
works,  agreed  upon  the  value  of  such  property  and  the  amount  of 
the  loss,  which  latter  was  fixed  at  the  highest  limit  and  more  than 
the  same  really  was,  to  wit,  at  $68,375.65,  and  that,  upon  such  insur- 
ance and  damage,  the  insurance  companies  paid  the  appellants  the 
amount  insured,  to  wit,  $35,'224.09,  whereby  all  right  of  action  for 
the  causes  stated  in  the  complaint  herein  became  and  were  trans- 
ferred to  the  several  insurance  companies,  and  appellants  thereby 
became  divested  of  all  right  of  action,  for  the  causes  set  forth  in 
their  complaint. 

It  will  be  observed  that  the  appellee  has  not  controverted  in  either 
of  these  paragraphs  of  answer,  any  of  the  facts  stated  by  the  appel- 
lants in  either  paragraph  of  their  complaint,  as  constituting  their 
cause  of  action.  For  the  purposes  of  these  paragraphs  of  answer,, 
the  appellee  concedes  that  the  appellants'  property  was,  without 
any  contributory  fault  on  their  part,  burned  and  destroyed  by  and 
through  the  fault  and  negligence  of  the  appellee,  (1)  in  failing  to 
supply  its  engines  with  suitable  spark-arresters ;  (2)  in  so  over- 
loading its  trains  of  cars,  that  the  engines  hauling  the  same  emitted 
sparks  and  coals  of  fire,  and  (3)  in  the  construction,  management, 
and  use  of  its  engines  and  trains,  so  that  sparks  and  coals  of  fire 
were  suffered  to  escape  fi*om  its  locomotivea  Making  these  con- 
cessions, the  appellee  claimed  that  appellants'  action  against  it,  for 
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the  damages  resulting  from  its  negligent  destruction  of  their  prop- 
erty, (1)  was  wholly  barred  by  reason  of  the  fact  that  they  had  re- 
ceived from  certain  insurance  companies  in  which  they  had  insured 
such  property  against  loss  by  fire,  certain  sums  of  money  amounting 
in  the  aggregate  to  more  than  the  value  of  their  property  so  burned 
and  destroyed,  and  to  more  than  the  loss  or  damage  sustained  by 
them,  and  (2)  was  barred  in  part  as  to  the  amount  of  the  insurance 
money,  so  received  by  them  for  the  burning  and  loss  of  such  prop- 
erty from  such  insurance  companies,  which  was  slightly  in  excess  of 
one-half  of  the  appraised  and  agreed  value  of  the  entire  property  so 
burned  and  destroyed. 

The  paragraph  of  appellees  answer,  the  substance  of  which  we 
have  given,  proceeds  upon  the  theory  that  although  the  appellants* 
property,  without  contributory  fault  on  their  parfc,  was  consumed 
and  destroyed  by  and  through  the  negligence  of  the  appellee,  they 
cannot  recover  the  damages  occasioned  by  such  destruction  of  their 
property  of  or  from  the  appellee,  if  it  appears  that  they  were 
indemnified  for  such  damages  by  contracts  of  insurance  against  loss 
by  fire,  unless  the  amount  of  damages  exceed  such  indemnity,  and 
then  only  to  the  extent  of  such  exces&  In  other  words,  the  appellee 
claims  in  its  answer  that,  to  the  extent  the  appellants  were  indemni- 
fied for  their  damages,  resulting  horn  the  destruction  of  their  prop- 
erty by  fire,  by  their  contracts  of  insurance  against  loss  by  fire,  it, 
the  appellee,  is  exempt  from  liability  to  them  for  such  damages, 
although  the  destruction  of  their  property  by  fire  was  caused  by  and 
through  its  negligence,  without  their  contributory  fault  These 
positions  cannot  be  maintained.  The  contract  of  the  appellants  for 
the  insurance  of  their  property,  with  the  insurance  companies,  and 
their  subsequent  conduct  in  relation  thereto,  are  matters  in  which 
the  appellee,  as  the  wrong-doer,  had  no  concern,  and  which  do  not 
afifect  the  measure  of  its  liabiUty.  So  the  law  seems  to  be  uniformly 
settled  elsewhere,  and  we  know  of  no  sufficient  reason  for  adopting 
a  different  rule  of  decision  in  this  State.  Weber  vs.  Morris*  k 
Essex  R  R  Co.,  35  N.  J.  (Law),  409,  Clark  vs.  Wilson,  103  Mass., 
219;  Hay  ward  vs.  Cain,  lOS^Mass.,  213;  Perrott  va  Shearer,  17  Mich., 
47;  Merrick  v&  Brainard,  38  Barb.,  589;  Peoria  M.  &  F.  Insurance 
Co.  vs.  Frost,  37  EL,  333;  Conn.  Life  Insurance  Co.  vs.  New  York 
etc.  R  W.  Co.,  25  Conn.,  265;  Eockingham  Mui  Fire  Ins.  Co.  vs. 
Barker,  39  Maine,  253;  Carpenter  vs.  Eastern  Trans.  Co.,  71 
N.  Y.,  574 

The  appellants  claimed,  that  their  property  had  been  consumed 
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and  destroyed  by  and  through  the  actionable  negligence  of  the 
appellee.  In  such  a  case  they  would  be  entitled  to  recover  their 
entire  loss  from  the  appellee,  and  the  fact  that  the  insurance  com- 
panies, in  which  their  property  was  insured,  had  paid  them  the 
an:ount  of  such  insurance,  we  think,  did  not  constitute  any  defense 
whatever  to  the  appellants'  action.  We  are  of  opinion,  therefore, 
that  the  trial  court  erred  in  overruling  the  appellants'  demurrers  to 
the  second,  third,  and  fourth  paragraph  of  appellee's  answer. 

But  it  is  claimed  by  appellee's  counsel,  that  even  if  the  rulings  of 
the  court,  upon  the  demurrers  to  these  paragraphs  of  its  answer, 
were  erroneous,  we  ought  to  hold  upon  the  entire  record,  that  such 
errors  were  harmless  and  worked  no  injury  to  the  appellants.  We 
do  not  think  so.  The  error  of  the  court  in  these  rulings,  runs 
through  the  record  and,  after  the  evidence  is  all  in,  is  repeated  in  its 
instructions  to  the  jury  trying  the  cause.  The  jury  were  thus 
instructed  by  the  court:  "You  will  ascertain  from  the  evidence  the 
aggregate  amount  of  the  damage  to  the  property,  named  in  the 
complaint.  If  such  amount  does  not  exceed  the  sum  paid  by  the 
insurance  companies  as  above  stated,  you  will  return  a  verdict  for 
defendant.  If  it  does,  you  will  ascertain  the  excess,  and,  having 
added  six  per  cent  interest  on  such  excess  from  the  date  of  the  fire 
until  now,  return  a  verdict  for  the  plaintiff  for  such  excess  and  inter- 
est" This  instruction,  as  we  have  seen,  is  not  the  law,  but  was  a 
repetition  to  the  jury  of  the  error  of  the  court,  in  its  ruHngs  upon 
the  demurrers  to  the  several  paragraphs  of  appellee's  answer.  It 
wiU  not  do  to  say,  we  think,  of  such  a  continuing  error  running 
through  the  record,  that  it  is  a  harmless  error.  At  all  events,  com- 
mon fairness  seems  to  require  that  the  appellants  should,  at  least, 
have  an  opportunity  to  try  their  cause,  freed  from  such  entangling 
errors. 

In  speaking  of  the  claim  of  the  wrong-doer  to  the  benefit  of  insur- 
ance money  received  by  the  injured  party,  a  recent  writer  on  the 
law  of  damages,  says:  "There  can  be  no  abatement  of  damages, 
on  the  principle  of  partial  compensation  received  for  the  injury, 
where  it  comes  from  a  collateral  source,  wholly  independent  of  the 
defendant,  and  is  as  to  him  res  inter  alios  acta.  ******  j^q,. 
wiU  proof  of  money,  paid  to  the  injured  party  by  an  insurer  or 
other  third  person,  by  reason  of  the  loss  or  injury,  be  admissible  to 
reduce  damages,  in  favor  of  the  party  by  whose  fault  such  injury 
was  done.  The  payment  of  such  moneys,  not  being  procured  by  the 
defendant,  and  they  not  having  been  either  paid  or  received  to  sat- 
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iafy  in  whole  or  in  part  his  liability,  he  can  derive  no  advantage 
therefrom  in  mitigation  of  damages  for  which  he  is  liable. 

As  has  been  said  by  another,  to  permit  a  reduction  of  damages, 
on  such  a  ground,  would  be  to  allow  the  wrong-doer  to  pay  nothing, 
and  take  all  the  benefit  of  a  policy  of  insurance  without  paying  the 
premium."    1  Sutherland  on  Damages,  p.  242. 

The  doctrine  here  declared  was  recognized,  approved,  and  acted 
upon  by  this  court,  in  Sherlock  vs.  Ailing,  44  Ind.,  184.  In  that 
case,  a  similar  defense  was  interposed  to  that  pleaded  by  the  appel- 
lee in  the  second,  third,  and  fourth  paragraphs  of  its  answer,  in  the 
case  in  hand.  In  considering  this  defense,  the  court  there  said: 
"It  proposes  to  use,  as  a  defense  to  damages  resulting  from  the 
wrongful  act  of  the  defendants,  by  way  of  set-off,  recoupment  or  in 
mitigation  of. such  damages,  pecuniary  benefits  received  by  the 
injured  party,  to  which  the  defendants  had  not  contributed  and  not 
resulting  from,  or  connected  with,  the  act  causing  the  death-bene- 
fits, which,  it  is  fair  to  presume,  would  have  been  realized  at  a 
future  day,  without  the  aid  of  their  wrongful  act."  So,  in  Ohio 
etc.  E.  W.  Co.  vs.  Dickerson,  59  Ind.,  317,  it  was  held  by  this  court 
that  the  fact,  that  the  salary  of  a  person,  injured  through  the  negli- 
gence of  the  defendant,  is  paid  by  his  employer  during  the  time  he 
is  disabled  by  such  injury,  .cannot  mitigate  the  damages  such 
injured  party  may  recover,  in  an  action  therefor.  ^ 

In  their  exhaustive  brief  of  this  cause,  the  appellants'  learned 
counsel  have  ably  discussed  a  number  of  alleged  errors  of  law, 
occurring  at  the  trial  and  duly  excepted  to.  But  as  these  errors 
may  not  occur  again,  upon  a  new  trial  of  this  cause,  we  need  not 
and  do  not  intend  this  opinion  in  the  consideration  and  decision  of 
the  questions  thereby  presented. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  remanded 
with  instructions  to  sustain  the  demurrers  to  the  second,  third,  and 
fourth  paragraphs  of  answer,  etc. 

Niblack,  J.,  expressed  no  opinion  in  this  case. 
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SUPREME  COUET  OF  CALIFORNIA. 


SCHROEDER  et  al. 

vs, 

SCHWEITZER  LLOYD.*/ 

A  marine  policy  of  insurance  implies  a  warranty  that  the  vessel  shall  not  deviate 
firom  the  voyage  declared  in  the  policy.  Any  voluntary  deviation  is  a 
change  of  the  risk,  and  forms  a  departure  from  the  contract,  the  legal 
effect  of  which  is  to  discharge  the  insurers  from  liability  for  any  loss  hap- 
pening to  the  thing  insured  subsequent  to  the  unauthorized  deviation. 

The  defendant  insured  certain  wheat  on  the  steamer  Colorado^  for  a  voyage 
from  San  Francisco,  by  way  of  the  port  of  Yokohama,  to  the  port  of  Hong- 
kong, and  thence  by  the  usual  **  connections"  to  Bataviaj  it  was  the  usual 
practice  for  the  company's  steamer  to  carry  its  cargo  to  Hongkong  without 
transshipment  at  Yokohama,  or  connecting  for  that  purpose,  with  any  other 
vessel,  at  the  last  named  port  ;such  usage  was  well  known  to  the  defend- 
ant wnen  it  issued  the  policy.  HMy  That  a  transshipment  of  the  property 
insured  at  Yokohama  was  a  deviation  from  the  policy  and  released  the  in- 
suter  from  liability  thereunder  for  a  loss  subsequently  incurred.  This 
result  follows,  although  the  bill  of  lading,  the  form  of  which  was  well 
known  to  underwriters  in  San  Francisco,  provided  that  the  carrier  might 
transship  at  Yokohama,  in  the  absence  of  proof  that  it  had  ever  beroie 
made  such  transshipment. 

A  provision  in  a  bill  of  lading  reserving  the  right  to  the  carrier  to  transship 
at  an  intermediate  port,  is  not  binding  on  the  consignor,  under  section 
2,176  of  the  civil  code,  unless  he  expressed  his  assent  to  it  by  signing  the 
bill  of  lading. 

Appeal  from  a  juclgmenk  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant  and  from 
an  order  denying  the  plaintiff  a  new  trial  The  opinion  states  the 
facts. 

S.  V.  Smith  &  Son,  for  the  Appellant. 
Ain>B06  &  PaoKj/ot  the  Respondent. 

*  opinion  fltod,  J»n.  10, 1886.    From  W,  C,  Reporter, 
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McKee,  J. 

This  is  an  action  on  a  marine  policy  of  insurance  to  recover  dam- 
ages for  an  absolute  loss  of  three  thousand  nine  hundred  and  fifty- 
one  sacks  of  wheat  shipped  by  the  plaintiflfe  from  San  Francisco  to 
Batavia. 

By  the  terms  of  the  policy,  which  was  issued  on  the  twelfth  of 
August)  1874,  the  defendant  insured,  in  the  sum  of  sixteen  thousand 
dollars,  for  and  on  account  of  whom  it  might  concern,  four  thousand 
five  hundred  and  fifty-one  sacks  of  wheat  laden,  under  deck,  on 
board  the  Pacific  Mail  Steamship  Company's  steamer  Colorado^  then 
about  to  start  for  a  voyage  from  San  Francisco,  by  way  of  the  port 
of  Yokohama,  to  the  port  of  Hongkong;  and  thence  by  the  usual 
**  connections  "  to  Batavia. 

The  wheat  was  insured  for  the  voyage,  against  "  perils  of  the  sea, 
fire,  pirates,  assailing  thieves,  jettisons,  barratry  of  the  master  or 
mariners,  imless  the  insured  be  owner  or  part  owner  of  the  vessel, 
and  all  other  losses  and  misfortunes  that  shall  come  to  the  hurt, 
damage,  or  detriment  of  the  said  property,  or  interest  to  which 
insurers  are  liable  by  the  rules  and  customs  of  insurance  in  San 
Francisco,  embezzlement  and  illicit  trade  excepted  in  all  cases." 

On  the  voyages  of  the  company's  steamships  between  San  Fran- 
cisco and  Hongkong,  with  cargo  laden  for  Hongkong  or  Batavia,  it 
was  the  usual  practice,  or  course  of  business^  for  the  company's 
steamer  on  which  such  cargo  was  laden  at  San  Francisco,  to  carry 
the  same  to  Hongkong  without  transshipping  at  Yokohama,  or  con- 
necting for  that  purpose,  with  any  other  vessel  or  vessels,  at  the 
last-named  port;  that  usage  was  well  known  to  the  defendant  when 
it  issued  the  policy  of  insurance,  and  it  charged  a  lower  rate  of 
premium  on  the  policy,  because  of  its  knowledge  of  the  fact  that 
there  was  to  be  no  transshipment  of  the  wheat  at  Yokohama. 

With  the  wheat,  thus  insured,  on  board,  the  Colorado  proceeded 
on  her  voyage  from  San  Francisco  to  Hongkong,  and  in  transitu, 
reached  in  safety  the  port  of  Yokohama;  but  on  making  that  port 
the  master  received  instructions  from  the  company  not  to  proceed  to 
Hongkong,  but  to  return  with  the  Colorado  to  San  Francisco.  He, 
accordingly,  without  the  knowledge  or  consent  of  the  unuerwriters, 
or  of  the  consignors,  caused  the  wheat  to  be  transshipped  from  the 
Cdftrado  to  two  steamers  belonging  to  the  company,  one  of  which 
was  known  as  the  Sierra  Nevada,  and  the  other  as  the  Costa  Rica, 
and  returned  with  the  Colorado  from  Yokohama  to  San  Francisco. 
Six  hundred  sacks  were  transshipped  on  the  Sierra  Nevada,  and  three 
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thousand  nine  hundred  and  fifty- one  sacks  on  the  CoMa  RicaTMhib 
six  hundred  sacks  were  safelv  carried  by  the  Sierra  Neoaday  and 
connecting  steamers  at  Hongkong  to  Batavia,  and,  the  three  thousand 
nine  hundred  and  fifty-one  sacks  were  carried  by  the  Coata  Rica  to 
Hongkong,  where  the  agents  and  servants  of  the  company  received 
them,  and  according  to  the  established  usage  of  the  company,  which 
was  known  to  the  defendants,  stored  them  in  a  warehouse  on  the 
harbor  front  of  Hongkong  for  reshipment,  at  the  first  opportunity,, 
by  connecting  steamers  to  Batavia. 

But  while  the  wheat  was  thus  warehoused,  awaiting  transporta- 
tion to  Batavia,  the  harbor  of  Hongkong  was  swept  by  a  typhoon, 
which  forced  the  waters  of  the  harbor  up  on  the  land  with  such  vio- 
lence that  they  broke  in  the  roof  and  windows  of  the  warehouse 
and  drowneJ  the  wheat,  so  that,  when  the  water  subsided,  it  imme- 
diately began  to  sprout  and  become  swollen  and  heated,  and,  in 
that  condition,  it  was  impossible  to  reship  it  for  transportation  to 
Batavia. 

As  the  law  of  these  facts,  we  held,  en  a  former  appeal:  60  Cal., 
467;  that  the  underwriters  were  discharged  from  liability  for  the 
loss  of  the  wheat,  because  of  the  unauthorized  deviation  from  the 
voyage  which  had  been  insured,  and  of  the  unauthorized  transship- 
ment of  the  wheat  by  the  carrier  at  Yokohama.  Accordingly,  we 
reversed  the  judgment,  which  had  been  entered  for  the  plaintiff  but 
without  ordering  judgment  to  be  entered  for  the  defendant;  be- 
cause, as  the  judgment  had  been  in  favor  of  the  plaintiff  he  could 
not  avail  himself  of  an  objection  which  he  made  in  the  court  below, 
to  the  fact  which  was  founl  by  the  court,  that  the  Colorad »,  accord- 
ing to  the  regular  course  of  business  pursued  by  her  owners,  wa» 
bound  to  perform  her  voyage  to  Hongkong,  where  "  connections  ** 
were  to  be  made  for  Batavia;  therefore,  we  remanded  the  cause  for 
a  new  trial.  A  retrial  has  been  had;  and  the  case  comes  before  us 
on  appeal  by  the  plaintiff,  from  a  judgment  in  favor  of  the  defend- 
ant, upon  a  like  finding  of  facts  as  in  the  former  appeal. 

The  facts  being  the  same,  the  former  decision  must  be  regarded 
as  the  law  of  the  case.  Besides,  the  exposition  of  the  law  contained 
in  the  decision  is  undoubtedly  correct.  One  of  the  implied  warran* 
ties  of  a  marine  policy  of  insurance  is  that  the  vessel  shall  not 
deviate  from  the  voyage  declared  in  the  policy.  The  voyage  must 
be  performed  in  the  usual  manner,  and  not  voluntarily  waived  by 
the  assured,  or  those  who  represent  him.  Any  voluntary  deviation 
is  a  change  of  the  risk;  it  forms  a  departure  &om  the  contract,  and 
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an  attempt  to  substitute  another;  and  the  legal  effect  of  it  is  to  dis- 
charge the  insurers  from  liability  for  any  loss  happening  to  the 
things  insured  subsequently  to  the  unauthorized  deviation :  Section 
2,697,  C.  C.  The  reason  of  this  is  the  voluntary  substitution  of 
another  voyage  for  that  which  has  been  insured.  "  The  discharge  of 
the  underwriters  from  their  liability  in  such  cases,"  says  the  Supreme 
Court  of  the  United  States,  ''depends  not  upon  any  supposed 
increase  of  risk,  but  wholly  on  the  departure  of  the  insured 
from  the  contract  of  insurance:"  Maryland  Ins.  Co.  vs.  Leroy,  7 
Cranch.,  30. 

But  the  shipper  in  such  cases  is  not  without  remedy  for  his  loss. 
The  remedy,  however,  is  against  the  carrier  of  the  goods  and  not 
the  insurer.  By  the  breach  of  his  implied  warranty  against  devia- 
tion from  the  voyage,  the  owner  of  the  ship  becomes  liable  to  the 
owner  of  the  goods  in  case  of  loss:  Crosby  vs.  Fitch,  12  Conn.,  410. 
So  in  Qoddard  vs.  Mallory,  52  Barb.,  87,  it  was  determined  that 
"  neither  agents  nor  the  owners  of  a  vessel  can  send  goods  by  a 
vessel  other  than  that  named  in  the  bill  of  lading,  without  assuming 
the  whole  risk  of  loss  or  damage  to  the  goods  on  such  other  vessel." 
And  in  the  Maggie  Hammond^  9  Wall.,  458,  the  court  says:  "As 
agent  of  the  owners,  the  master  is  bound  to  carry  the  goods  to  their 
place  of  destination  in  his  own  ship,  unless  he  is  prevented  from  so 
doing  by  the  act  of  God,  the  pubhc  enemy,  or  by  or  from  some  act 
of  the  shipper,  or  from  some  one  of  the  perils  expressly  excepted  in 
the  contract  of  shipment:"  Trott  vs.  Wood,  1  Gall.,  442;  Shipton  vs. 
Thornton,  1  P.  &  D.,  216,  231;  s.  c,  9  Ad.  &  E.,  314,  332;  Wilcox 
va  Parmlee,  3  Sandf.,  610;  Emerigon  on  Ins.,  339;  Lee*s  Law  of 
Ship,  and  Ins.,  412. 

But  on  the  retrial,  after  the  defendant  had  proved  that  the  invari- 
able practice  and  usage  of  the  company's  steamers,  bound  from  San 
Francisco  to  Hongkong,  with  freight  for  Batavia,  was  to  perform 
their  voyages  by  way  of  Yokohama  to  Hongkong,  there  to  discharge 
such  freight  and  store  it  to  await  "  connections "  for  Batavia,  the 
plaintiff  offered  in  rebuttal  the  bill  of  lading  issued  by  the  company 
to  the  consignor,  and  in  connection  with  it  proposed  to  prove  by 
witnesses  that  bills  of  lading  of  like  form  had  always  been  adopted 
by  the  steamship  company;  that  that  form  was  well  known  to  all 
underwriters  in  San  Francisco,  and  was  a  matter  of  notoriety  and 
established  usage;  and  that,  by  the  usage  of  the  business  commu- 
nity in  San  Francisco,  such  bills  of  lading  tacitly  formed  part  of 
the  contracts  of  marine  insurance.     Against  the  exception   of  the 
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plaintiff  the  court  sustained  the  objections  to  the  offers,  and 
excluded  the  evidence,  and  that  constitutes  the  principal  assignment 
of  error  on  the  present  appeal 

We  think  the  bill  of  lading  did  not  tend  to  rebut  the  existence  of 
the  invariable  practice  and  usage  as  to  the  vcurages  of  the  company's 
steamers,  proved  by  defendant.  On  the  conlRiry,  it  tended  to  prove 
that  the  carrier  contracted  to  transport  the  wheat,  on  board  the  Col- 
orado, for  the  entire  voyage  from  San  Francisco  to  Hongkong,  and 
thence  vrith  connections  to  Batavia.  The  obligation  aiising  from 
the  contract  was,  therefore,  to  perform  the  voyage  as  laid  down  in 
the  biU  of  lading;  and,  in  that  respect,  the  contract  of  affireight- 
ment  co-incided  with  the  contract  of  insurance — both  contracts  cov- 
ering the  same  voyage.  It  is  true  the  bill  of  lading  also  cont.iined 
the  following  clauses,  viz:  "With  leave  to  transship  the  wheat  to 
any  other  of  said  company's  steamers  *  *  *  unto  the  port  of 
Yokohama,  *  *  *  thence  to  be  transported  by  steamer  or  steam- 
ers of  the  Pacific  Mail  Steamship  Company  (with  like  exceptions, 
privileges,  and  exemptions)  unto  the  port  of  Hongkong;  and  there, 
in  hke  apparent  good  order  and  condition,  to  be  dehvered  at 
vessel's  tackles  unto  the  agent  of  the  Pacific  Mail  Steamship  Com- 
pany at  Hongkong,  to  be  forwarded  by  him,  per  steamer  to  Messrs. 
Busing,  Schroeder  &  Co.,  Batavia,  or  his  or  their  assigns."  *  * 

But  these  clauses  only  tended  to  prove  that  the  company  claimed, 
or  attempted  to  reserve,  the  privilege  of  departing  from  the  usual 
route  of  their  steamers  bound  from  San  Francisco  to  Hongkong,  by 
way  of  Yokohama,  and  of  transshipping  at  Yokohama  instead  of  at 
Hongkong,  from  the  steamer  on  which  they  were  laden,  the  goods 
bound  for  Batavia.  Such  a  claim,  however,  although  expressed  in 
the  bill  of  lading  and  known  to  the  consignor,  was  not  binding  upon 
him  unless  he  expressed  his  assent  to  it  by  his  signature  to  the  bill 
of  lading.  Section  2,176  of  the  civil  code  declares:  "A  *  *  * 
consignor  *  *  *  accepting  a  *  ♦  *  bill  of  lading,  or  written  con- 
tract for  carriage,  with  a  knowledge  of  its  terms,  assents  to  the  rate 
of  hire,  the  time,  place,  and  manner  of  dehvery  therein  stated  *  *  * 
and  to  any  limitation  of  the  Hability  of  the  carrier  in  case  of  loss  or 
injury;  but  his  assent  to  any  other  modification  of  the  carrier's 
obligation  in  such  instrument  can  be  manifested  only  by  his  signa- 
ture to  the  same."  But  the  bill  of  lading  offered  in  evidence  was 
not  signed  by  the  consignor;  therefore  it  did  not  tend  to  prove 
assent  on  his  part  to  any  deviation  from  the  voyage,  upon  which  he 
had  obtained  the  policy  of  insurance;  nor  did  it  tend  to  prove  a 
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modification  of  tlie  obligation  arising  from  the  contracts  of  afOreight- 
ment  or  insurance  for  the  regular  and  customary  voyage  covered 
by  the  bill  of  lading  and  the  policy  of  insurance;  consequently 
the  clauses  in  the  bill  of  lading  did  not  affect  the  rights  of  the 
consignor,  nor  of  his  insurers,  who  were  with  him  interested  in 
the  carriage  of  the  wheat. 

Besides,  there  was  no  proof,  nor  any  offer  to  prove,  that  the  privi- 
lege thus  claimed,  or  attempted  to  be  reserved,  by  the  company,  in 
the  bills  of  lading  which  it  issued,  had  ever  been  exercised,  except 
in  the  single  instance  in  which  the  loss  of  the  wheat  had  occurred. 
The  parties  to  the  policy  of  insurance  did  not.  therefore,  contract 
with  reference  to  it;  nor  did  it  amount  to  such  a  usage  of  business 
or  trade  as  impliedly  entered  into  the  contract  of  insurance;  and  as 
it  was  inconsisteDt  with  the  contract  it  was  inadmissible  in  evidence. 
"  Usage  should  not  be  regarded  at  all,  unless  it  be  of  such  a  char- 
acter as  may  be  supposed  to  influence  parties  to  a  contract;  and 
none  can  be  ordinarily  presumed  to  do  this  but  such  as  is  public 
and  continued.  Therefore,  it  is  not  sufficent  to  prove  a  few 
instances,  not  amounting  to  general  practice,  as  an  excuse  of  what 
otherwise  would  be  a  deviation:"  Crosby  vs.  Fitch,  supra. 

There  is  no  prejudicial  error  in  the  record. 

Judgment  and  order  affirmed. 
MoKiNSTBY,  J.,  and  Boss,  J.,  concurred. 
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SUPREME  COURT  OF  NEW    HAMPSHIRE. 
January  Term,  1885. 


MARY  A.  COWLES 

V8. 

CONTINENTAL  LIFE   INS.  CO.*j 

The  policy  was  descrlbod  ia  the  margin  of  that  instrument  as  non -forfeit are 
endowment,  ten  unnnal  premiums,  payable  $42.82  note,  |64.22  cash,  each 
twelve  months.  It  stipulated  that  if  the  insured  failed  to  pay  the  pre- 
miums when  due  and  the  interest  annually  in  advance  on  any  outstanding 
notes,  or  should  not  pay  any  such  notes  at  maturity,  the  policy  should 
cease  and  determine,  and  the  company  should  "  not  be  liable  for  the  pay- 
ment of  the  sum  insured  or  any  part  thereof,  except  as  hereinafter  pro- 
vided :"  that  if  after  the  receipt  of  two  or  more  annual  premiums,  default 
should  be  made  in  the  payment  of  any  subsequent  premium,  the  policy 
should  be  converted  into  a  propoi*tional  paid-up  policy,  provided  it  should 
be  transmitted  to  the  company  and  application  made  within  one  year  from 
date.  Default  was  made  and  an  application  sent  agreeing  to  quit-claim 
to  the  company  all  claims  except  for  the  proportional  amount,  and  to  pay 
the  interest  in  advance  on  on tstandiutr  notes.  Thereupon  the  company 
indorsed  upon  the  policy  a  recognition  that  it  was  binding  f(»r  the  propor- 
tional amount,  subject  to  the  terms  and  conditions  in  the  policy  and  quit- 
claim. 

Held,  That  the  failure  to  pay  interest  subsequent  to  the  commutation,  and 
after  the  expiration  of  ten  years,  did  not  work  a  forfeiture. 

STATEMENT  OF  CASE. 

The  principal  facts  sufficiently  appear  in  the  syllabus.  The  pol- 
icy contained  the  following  provisions: — 

ProYided  always,  and  it  is  hereby  declared  to  be  the  true  intent 
and  meaning  of  this  policy,  and  the  same  is  granted  by  the  company 
and  accepted  by  the  assured  upon  the  following  express  conditions 
and  agreements.  *   *   *   Third.    That  this  policy  shall  not  take 

*  Decision  rendered,  July  31, 1886. 
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effect,  not  become  bmding  on  the  company,  until  the  advance  pre- 
mium hereon  shall  have  been  actually  paid  during  the  lifetime  of 
the  insured;  and  no  premium  on  this  policy  shall  be  considered  as 
paid,  unless  a  receipt  shall  be  given  therefor,  signed  by  the  presi- 
dent or  secretary  of  the  company;  and  that,  if  the  assured  shall  not 
pay  the  said  annual  premiums  on  or  before  noon  Of  the  several  days 
hereinbefore  mentioned  for  the  payment  of  the  same,  and  the  inter- 
est annually  in  advance  on  any  outstanding  premium-notes  which 
may  be  given  for  any  portion  thereof,  or  shall  not  pay  at  maturity 
any  notes  or  obligations  given  for  the  cash  portion  of  any  premium 
or  part  thereof — then  and  in  every  such  case,  this  policy  shall 
cease  and  determine,  and  said  company  shall  not  be  liable  for  the 
payment  of  the  sum  insured  or  any  part  thereof,  except  as  herein- 
after provided. 

Fourth.  That  if,  after  the  receipt  by  this  company  of  two  or 
more  annual  premiums  upon  this  policy,  default  shall  be  made  in 
the  payment  of  any  subsequent  premium  when  due,  then,  notwith- 
standing such  default,  this  company  will  convert  this  poHcy  into  a 
'* paid-up"  policy  for  as  many  tenth  parts  of  the  sum  originally 
insured  as  there  shall  have  been  complete  annual  premiums  paid, 
when  such  default  shall  be  made;  provided,  that  this  policy  shall  be 
transmitted  to  and  received  by  this  company,  and  application  made 
for  such  conversion,  within  one  year  after  such  default. 

A.  L.  Meij:x)N8,  for  Plaintiff. 

The  finding  of  the  court,  at  the  trial,  was  correct.  The  poHcy, 
together  with  the  supplementary  agreement,  when  the  policy  was 
converted  into  a  "  paid-up  "  policy,  constitutes  the  contract  between 
the  partiea  The  intention  of  the  partes  is  the  first  consideration; 
and  this  intention  is  to  be  gathered  from  the  most  obvious  and 
natural  construction  of  the  language  they  have  used.  Nothing  can 
be  added  to,  or  taken  from,  this  agreement  Courts  cannot  adopt  a 
construction  of  any  legal  instrument,  which  shall  do  violence  to  the 
rules  of  language  or  the  rules  of  law.  The  terms  of  the  contract  are 
to  be  understood  in  their  plain,  obvious,  and  popular  sense. 

Parsons  on  Contracts,  Vol.  2,  Page  7,  Sec.  n.,  ed.  1857.  Addison 
on  Contracts,  Vol.  1,  Page  336,  Chap.  2,  Paragraph  220.  Smith  on 
Contracts,  Page  *327. 

The  only  question  raised  by  the  case,  or  at  the  trial,  is  whether 
the  plaintiff  is  bound,  by  the  terms  of  the  policy,  to  pay  interest 
upon  these  notes  after  the  expiration  of  ten  years  from  the  corn- 
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mencement  of  the  riak.     In  the  body  of  the  policy  it  reads: 


'^and  of  the  annual  premium  of  one  hundred  and  seven  dollars  and 
two  cents,"  and  in  the  margin,  "  10  Annual  Premiums,  $107.02."  Of 
this  sum,  $64.22,  or  60  per  cent,  was  to  be  paid  in  cash;  and  $42.80, 
or  40  per  cent,  was  a  note  upon  which  interest  was  to  be  paid.  For 
what  time  ?  Certainly  for  the  same  number  of  years  required  for 
the  payment  of  the  premiums,  and  no  more.  This  is  the  plain, 
obvious,  and  most  natural  construction  to  be  put  upon  this  language. 

If  the  condition  had  been  that  the  whole  premium  should  be  paid 
in  cash,  it  would  most  certainly  be  limited  to  ten  years.  If  the 
policy  had  not  been  converted  into  a  "  paid-up "  policy,  and  the 
$64.22  cash  premium  had  been  paid  for  the  full  term  of  ten  years, 
would  it  be  contended,  upon  the  construction  of  this  language,  that 
the  payment  of  interest  is  required  upon  the  notes  after  the  time  for 
the  payment  of  the  cash  part  of  the  premium  had  expired?  Cer- 
tainly not 

The  conversion  of  this  policy  into  a  '*  paid-up  "  policy,  does  not,  in 
any  particular,  change  or  modify  the  conditions  in  this  respect. 

William  H.  Hackett,  for  Defendant, 

If  tne  plaintiff  can  recover  in  this  case  it  must  be  upon  a  literal 
compliance  on  her  part  with  the  written  contract.  The  terms  of  the 
poHcy  are  the  law  of  the  case  and  must  be  complied  with  strictly. 

The  policy  provided  these  causes  of  forfeiture  : — 

1.  Failure  to  pay  annual  premiums 

2.  Failure  to  pay  interest  annually  in  advance  on  the  notes. 

3.  Failure  to  pay  at  maturity  the  notes  or  obligations. 

The  saving  clause  providing  for  paid-up  policies,  applies  only 
where  forfeiture  is  by  reason  of  failure  to  pay  the  premiums 

By  a  failure  to  pay  interest  or  to  pay  outstanding  notes  given  for 
cash  portion  of  premiums,  the  right  to  a  paid-up  poHcy  is  taken 
away  and  forfeiture  becomes  absolute.  The  saving  clause  does  not 
apply  in  these  two  latter  cases. 

A  similar  question  arose  in  case  Continental  Life  Insurance  Co.  vs. 
J.  M.  Bobinson,  decided  in  Supreme  Court  of  Ohio  in  1883..  reported 
in  the  Insurance  Law  Journal,  p.  292,  Vol.  13  (April,  1884).  The 
numerous  authorities  therein  cited  sustaiaed  the  position  that  where 
a  policy  provides  that  a  failure  to  pay  interest  annually  in  advance 
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on  outstanding  notes,  taken  for  a  premium,  or  any  part  thereof, 
avoids  the  policy  ;  the  failuie  so  to  pay  such  interest  making  a  for- 
feiture has  been  frequently  settled,  and  in  addition  to  the  numerous 
authorities  cited  on  p.  293,  Insubance  Law  Journal,  April,  1884, 1 
refer  the  court  to  Ins.  Co.  vs  Bonner,  36  O.  8.,  51 ;  Continental  Ins. 
Co.  vs.  Bobinson,  13  Ins.  Law  Journal,  292,  and  cases  there  cited; 
Thompson  vs.  Knickerbocker,  104  U.  S.,  258;  Attorney  Gen.  vs. 
North  American  Life  Co.,  82  N.  Y.,  172;  N.  Y.  Life  Ins.  Co.  vs. 
Stiatham  et  al.,  93  U.  S.,  30;  Continental  Life  Ins.  Co.  vs.  Benj. 
Eamp,  Ohio  Sup.,  and  Ct.  Com'srs,  March  6,  1884. 

By  the  terms  of  the  policy  there  was  to  be  an  annual  payment  of 
$107.02,  with  the  option  extended  to  the  insured  of  paying  cash 
$64.22,  and  note  $42.80, — it  being  conceded  that  interest  was  to  be 
paid  in  advance  on  the  $42.80;  this  cash  to  be  paid  and  note  to  be 
given  in  each  year  during  the  continuance  of  the  policy  for  the  term 
of  ten  years.  Upon  the  performance  of  this  contract  the  company 
undertook  to  pay  in  the  manner  prescribed. 

If  ihere  were  no  conditions  the  insured  must,  clearly,  in  order  to 
entitle  him  to  receive  his  money,  make  ten  payments  of  premium  in 
the  manner  and  form  described.  It  will  be  observed  that  the  policy 
this  far  takes  no  cognizance  of  interest — ^the  subject  treated  being 
premium.  In  the  3d  and  4th  conditions  of  the  policy,  however, 
certain  conditions  are  inserted,  having  the  effect,  among  others,  to 
release  the  insured  from  his  obligation  to  pay  the  premiums  for  the 
full  term  of  ten  years,  and  according  to  him  certain  other  rights; 
but  specifically  requiring  payment  of  interest  annuaUy  in  advance 
on  the  outstanding  premium  notes,  —whether  this  interest  be  upon 
the  note  given  for  the  second  or  the  tenth  premium.  If  there  be  an 
outstanding  premium  note  then  interest  must  be  paid  thereon,  so 
long  as  it  be  outstanding,  during  the  continuance  of  this  policy. 

Suppose  a  note  had  been  given  for  the  cash  part  of  the  tenth  pre- 
mium, on  one  year*s  time;  would  the  insured  have  been,  under  the 
terms  of  the  policy,  released  from  the  obligation  of  paying  interest 
thereunder,  or  from  liability  from  forfeiture  if  the  note  were  not 
paid  at  its  maturity  ? 

Doe,  C.  J. 
The  contract  in  this  case  was  made  attractive  by  an  advertise- 
ment in  the  margin  of  the  policy  conspicuously  setting  forth  its  non- 
forfeiture character;  and  a  non-forfeiture  clause  was  inserted  in  the 
body  of  the  instrument,  provided  that  after  the  payment  of  two  or 
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more  annual  premiums,  partly  in  premium  notes  and  partly  in  cash, 
forfeiture  could  be  avoided  by  requiring  the  company  to  convert  the 
poHcy  into  a  paid-up  policy  for  an  amount  proportioned  to  the 
amount  of  notes  and  cash  delivered  in  payment  of  premiums. 
There  is  no  clause  of  the  poUcy  that  can  be  construed  to  nullify  the 
effect  of  the  non-forfeitui-e  stipulation.  The  policy  having  been  con- 
verted into  a  paid-up  policy,  the  non-forfeiture  clause  is  thenceforth 
a  coiitrolhn«:  article  of  the  contract. 

By  a  previous  clause  the  policy  was  to  be  forfeited  by  the  non- 
payment of  the  annual  premium  in  note  and  money,  or  the  non-pay- 
ment in  advance  of  interest  on  outstanding  premium  notes.  But 
tbis  premium  is  for  i'orfeiture  "  except  as  hereinafter  provided,"  and 
is  immediately  followed  by  the  stipulation  for  avoiding  forfeiture  by 
requiring  the  conversion  of  the  policy  into  one  of  that  is  paid-up. 

Nothing  is  said  of  any  non-payment,  forfeiting  the  pohcy  after  it 
becomes  paid-up.  The  meaning  is  that  the  conversion  by  which 
forfeiture  for  noa-payment  of  anything  is  avoided,  is  substantial  and 
effective,  and  not  nominal  or  delusive  ;  that  the  reformation  of  the 
contract  on  that  point  is  neither  feigned  nor  incomplete.  The  whole 
theory  of  reconsti'uction  is  that  the  danger  of  forfeiture  from  non- 
payment is  at  an  end.  Any  other  interpretation  misleads  the  in- 
sured, and  fraudulently  exposes  him  to  the  very  danger  from  which 
he  would  reasonably  understand  he  was  to  be  delivered  by  the  sav- 
ing process  of  conversion  worked  in  the  pohcy.  Forfeiture  is  an 
extreme  remedy  and  not  to  be  inferred  upon  any  unnatural  presump- 
tion. 

A  deduction  of  "  an  indebtedness  to  the  said  company  "  from  the 
sum  insured  when  the  latter  is  paid,  is  one  of  the  alluring  items  of 
the  contract  so  printed  as  to  be  likely  to  be  read  ;  and  the  fine 
print  contains  no  such  clear  stipulation  for  a  forfeiture  of  the  con- 
veiiied  and  paid-up  pohcy  as  would  be  expected,  if  in  its  new  and 
reformed  character  it  was  still  forfeitable  for  an  annual  non-pay- 
ment. The  next  edition  of  non-forfeited  poHcies  may  contain  in  the 
part  so  piinted  as  not  to  be  easily  read  an  express  and  unmistakable 
provision,  making  a  paid-up  pohcy  forfeitable  for  annual  non-pay- 
ment of  something,  as  it  was  before  its  conversion.  The  omission  of 
such  a  clause  in  the  edition  may  have  been  a  typographical  error,  or 
an  ovemght  of  the  draughtsman  that  can  be  easily  corrected.  This 
instrument  in  the  suit  at  law  must  be  taken  in  the  form  in  which  it 
became  conclusive  evidence  of  the  contract  of  the  partiea 

The  forfeiture  clause  provides  that  the  ''  company  shall  not  be  ha- 
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ble  for  the  payment  of  the  siim  insured  or  any  part  thereof,"  but  the 
next  words  are  "  except  as  hereinafter  provided,"  referring  to  the 
next  stipulation  for  ayoidance  of  forfeiture  by  conversion,  which 
cannot  be  understood  to  be  qualified  by  the  preceding  forfeiture 
clause,  and  can  be  understood  only  as  a  provision  for  avoiding  for- 
feiture by  aoy  non-paymeni 

The  three  notes,  dated  May  20,  1870,  1871,  and  1872,  and  payable 
each  in  twelve  months,  are  silent  on  the  subject  of  interest  and  the 
subject  of  forfeiture. 

The  written  instrument  of  conversion,  signed  by  the  secretary  of 
the  company,  stipulates  that  the  policy  having  lapsed  is  '^  recognized 
as  binding  upon  the  company  for  three-tenths  thereof,  or  three  hun- 
dred dollars,  subject  to  the  terms  and  conditions  in  the  poUcy  and  in 
the  quit-claim  to  the  company. 

The  terms  and  conditions  of  the  policy  do  not  attach  to  the  new 
contract  that  character  of  forfeiture  for  some  annual  non-payment  • 
from  which  it  was  the  object  of  conversion  to  purge  the  old  one, 
aud  the  quit-claim  is  silent  on  the  subject.  It  contains  an  agree- 
ment of  the  insured  and  assured  "  to  pay  to  said  company  annually 
in  advance  the  interest  on  all  outstanding  notes  given  in  part  pay- 
ment of  annual  premiums,"  but  the  premium,  like  each  of  the  notes, 
is  a  mere  promise  to  pay  money,  and  like  each  of  those  promises,  is 
not  a  contract  of  forfeiture  for  non-compliance  of  the  promise. 
Each  note  was  due  twelve  months  after  date;  for  non-payment  when 
due,  the  defendants  could  recover  interest  as  damages  in  a  suit  on 
the  notes;  and  the  quit-claim  contained  a  promise  to  pay  interest. 

The  defendants  are  entitled  to  interest,  but  not  to  a  forfeiture. 

Exceptions  overruled. 
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SUPREME    COURT  OF    MICHIGAN. 


SIBLEY  N 

PRESCOTT   INS.    CO.*/ 

The  assignee  of  an  insolvent  in  Michigan  has  an  insurable  interest  and  may 
insure  as  assignee  before  having  iii^  the  required  bond. 

The  fact  that  the  property  was  already  insured  by  the  assignor,  and  such  poli- 
cies came  to  him  as  assignee,  will  not  defeat  recovery. 

Where  the  company  repudiated  all  liability,  recovery  will  not  be  limited  to 
the  amount  shown  in  the  proofs  of  loss  where  such  amount  is  less  than  the 
sum  found  due  by  the  court. 

John  H.  Bissell,  for  Plaintiff, 

Dickinson,  Thurber  &  Hosmeb,  for  Defendant  and  Appellant 

COOLEY,  C.  J. 

This  cause  was  tried  by  the  circuit  judge  without  a  jury,  and  the 
facts  as  found  are  substantially  as  follows  : — 

January  28,  1884,  Thomas  Swan,  of  Detroit,  made  a  voluntary 
assignment  to  the  plaintiff  for  the  benefit  of^his  creditors,  under  the 
"  Act  to  provide  for  the  regulation  and  enforcement  of  a8aignment& 
for  the  benefit  of  creditors,"  approved  May  13,  1879  <Pub.  Acts, 
181).  The  assignment  and  the  acceptance  thereof  by  the  plaintiff 
were  duly  filed,  January  29,  1884.  The  property  assigned  consisted 
chiefly  of  a  stock  of  goods  and  fixtures  and  furniture,  upon  which 
there  was  at  the  time  insurance  in  name  of  said  Swan  to  the  amount 
of  $23,250  on  the  stock,  and  $12,550  on  the  fixtures  and  furniture. 
There  was  a  policy  in  the  Franklin  Insurance  Company  to  an  amount 
of  $5,000,  and  upon  hearing  of  the  assignment,  John  G.  Erwin,  agent 

•  Opiulon  flled.  May  13,  1»85. 


Digitized  by  VjOOQ IC 


1885.]  SmUy  V8.  Preacott  In9.  Co.  Ill 

o:  said  company,  went  to  said  Swan  and  plaintiff,  and  canceled  the 
policy  under  a  provision  therein  contained.  Plaintiff  then  asked 
said  Erwin  to  procore  other  insurance  in  place  thereof,  and  said 
Erwin  requested  George  W.  Chandler,  agent  of  defendant,  to  issue 
policies  to  said  plaintiff,  and  on  February  1st  said  Chandler  sent  to 
said  Erwin's  office  the  policy  declared  on  in  this  cause,  and  another 
policy  of  like  tenor  in  the  Kings  County  Insurance  Company. 

The  policy  in  suit  was  issued  to  plaintiff  as  assignee,  and  insured 
him  to  amount  of  $2,500, — $1,250  on  the  stock  and  $1,250  on  furni- 
ture and  fixtures  assigned, — but  not  exceeding  his  interest  in  the 
property.  The  policy  also  contained  a  warranty  that  the  assured 
had  not  omitted  to  state  any  information  material  to  the  risk,  and 
the  further  provision  that  the  policy  should  become  void,  if  the 
assured  was  not  the  sole  and  unconditional  owner  of  the  property,  or 
if  the  interest  of  the  assured  in  the  property,  whether  as  owner, 
trustee,  factor,  agent,  mortgagee,  lessee,  or  otherwise,  was  not  truly 
stated  therein.  There  was  a  moztgage  on  the  stock  at  this  time, 
made  by  Swan  to  the  Detroit  Savings  Bank.  February  5, 1884, 
before  Sibley  had  filed  his  bond  and  qualified  as  assignee,  there  was 
a  fire,  and  the  property  insured  was  damaged  by  fire.  Two  days 
later  Sibley  quaUfied  as  assignee  by  filing  the  statutory  bond  and 
inventory.  An  adjustment  and  appraisal  of  the  loss  was  made 
between  the  plaintiff  and  the  several  insurance  companies  who  had 
issued  policies  upon  said  stock  to  said  Swan,  but  that  said  defendant 
and  Kings  County  Insurance  Company  did  not  join  in  such  adjust- 
ment and  appraisal,  but  the  apportionment  of  loss  was  arranged  as 
if  the  defendant  and  Kings  County  Insurance  Company  were  to 
share  in  the  loss.  The  schedule  (page  9,  record)  shows  the  adjust- 
ment and  apportionment  of  losses  as  then  made;  that  said  Sibley 
received,  as  assignee  of  said  Swan,  the  several  amounts  apportioned 
to  the  several  companies  as  shown  in  said  schedule,  except  in  the 
case  of  this  defendant,  and  made  proof  of  loss  to  said  defendant  for 
the  amount  which  would  have  been  apportioned  to  this  defendant  if 
it  had  participated  in  the  adjustment  with  the  other  companies  as 
shown  in  said  schedule,  $747.45.  The  actual  loss  on  furniture  and 
fixtures,  as  found  by  the  court,  was  the  sum  of  $7,378.14,  and  on  the 
stock  the  sum  of  $3,199.94,  making  a  total  loss  of  $10,578.08,  though 
it  does  not  appear  but  that  Sibley  knew  the  full  loss  when  he  made 
his  proof  of  loss,  or  that  he  was  under  any  misapprehension  of  the 
real  facts.  That  portion  of  loss  chargeable  against  the  defendant 
was  the  sum  of  $922.80. 
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Plaintiff  brought  suit  on  the  policy.  The  defendant  insisted 
under  the  foregoing  facts — First,  that  plaintiff,  not  having  filed  his 
bond  as  assignee,  had  no  insurable  Interest ;  second,  that  if  he  had 
any  interest,  it  was  only  in  event  of  loss  before  filing  his  bond,  being 
the  difference  between  the  amount  insured  in  Swan's  name  and  the 
value  of  the  property;  third,  that  even  if  the  company  were  liable, 
they  could  not  be  held  for  more  than  the  amount  claimed  in  the 
proof  of  loss,  in  the  absence  of  some  showing  of  mistake  as  to  the 
amount  of  loss  when  such  proofs  were  made;  fourth,  that  such  pol- 
icy was  void,  not  only  from  failure  to  disclose  information  material 
to  the  risk,  but  also  under  the  express  provisions  providing  that  if 
plaintiff  was  not  sole  and  unconditional  owner,  etc.,  or  if  his  interest 
^  was  not  truly  stated  in  the  policy. 

Upon  this  finding  of  facts  the  circuit  judge  found  as  conclusions 
of  law  that  the  plaintiff  had  an  insurable  interest  in  the  property; 
that  the  policy  was  valid,  and  that  plaintiff  was  entitled  to  recover 
of  defendant,  as  its  proportion  of  the  loss,  the  sum  of  $922.80,  with 
interest.    Defendant  brings  error. 

The  defendant  contends  that  under  the  statute  no  interest  in  the 
property  passed  to  the  assignee  until  after  he  had  duly  qualified  by 
the  filing  and  approval  of  his  bond.  In  support  of  this  contention, 
reliance  is  placed  upon  the  first  section  of  the  act  (How.  St., 
§  8,739),  which  is  copied  in  the  margin.  In  connection,  the  sixth 
and  last  section  is  also  given.'*' 

*  Sec.  8,739.  The  people  of  the  State  of  Michigan  enact  that  all  asRignments 
commonly  called  common-law  assignments,  for  the  beiiefit  of  creditors,  shall 
be  void  unless  the  same  shall  be  without  preferences  as  between  snch  credi- 
tors, and  shall  be  of  ail  the  propt^rty  of  the  assignor,  [not]  exempt  from  execu- 
tion, and  unless  such  instrument  of  assignment,  or  a  duplicate  thereof,  an 
inventory  of  the  assigned  property,  a  list  of  creditors  of  the  assignor,  and  a 
bond  for  the  faithful  performance  of  the  trust  by  the  assignee  shall  be  filetl  in 
the  office  of  the  clerk  of  the  circuit  court  of  the  county  where^  such  assignor 
resides ;  or,  if  he  is  not  a  resident  of  this  State,  then  of  the  county  where  the 
assignee  resides.  If  neither  are  residents  of  this  State,  then  of  the  county 
where  the  assigned  property  is  principally  located,  withiu  ten  days  after  the 
making  thereof.  Such  assignment  shall  convey  to  the  assignee  all  property  of 
the  aasiguor  not  exempt  from  execution,  and  all  rights,  legal  or  equitable,  of 
said  jussiguor :  provided,  that  no  such  assignment  sh  dl  be  effectual  to  convey 
the  title  to  the  property  of  the  assignor  to  the  assignee  until  such  bond  shall 
be  executed,  filed  with;  and  approved  by  said  clerk ;  and  provided,  farther, 
that  uo  attaohiuout  or  execution  levied'upou  auy  asiiguod  property  of  said 
assignor,  after  such  assignment,  and  before  the  expiration  of  the  time  provided 
herein  f  )r  tiling  such  bond,  shall  be  valid  or  create  any  lien  upon  aach 
property. 


Digitized  by  VjOOQ IC 


1885.]  Sibley  va.  PresooU  Ins,  Co.  773 

The  sixth  and  last  section  is  as  follows:— 

In  case  there  shall  be  any  fraud  in  the  matter  of  said  assignment,  or  in  the 
execntion  of  said  trnst,  or  if  the  assignee  shall  fail  to  comply  with  any  of  the 
provisions  of  this  act,  or  fail  or  neglect  to  promptly  and  faithfully  execute 
said  trust,  any  pt-rson  intercnted  therein  may  file  his  bill  in  the  circuit  court 
in  chancery  of  the  proper  county,  for  the  enforcement  of  said  trust ;  and  the 
court,  in  its  discretion,  may  appoint  a  receiver  therein,  and  the  court  shall 
have  power  to  order  the  summary  examination  before  himself,  or  a  circuit 
court  commissioner,  of  any  party  or  witness,  at  any  stage  of  said  cause  relative 
to  the  matters  of  said  trust,  and  enforce  attendance  and  the  giving  of  testi- 
mony therein  in  the  same  manner  as  in  the  trial  of  causes  in  such  circuit 
courts  in  chancery. 

The  question  thus  raised  is  not  altogether  a  new  one  in  this 
court  In  Fuller  vs.  Hasbrouck,  46  Mich.,  78,  s.  c,  8  N.  W.  Bep., 
697,  it  appeared  that  the  mercantile  firm  of  Hasbrouck  &  Hill  had 
made  a  general  assignment  for  the  benefit  of  their  creditors  to  O.  J. 
Fast,  and  that  Fast  had  accepted  the  trust,  taken  possession  of  the 
property,  made  nn  inventory,  and  given  notice  to  creditors,  but  had 
failed  to  give  the  statutory  bond  within  the  ten  days.  Immediately 
on  the  expiration  of  the  ten  days,  several  creditors  sued  out  attach- 
ments and  made  levies,  and  certain  secured  creditors  also  took  pos- 
session under  their  mortgages.  Ck>mplainants,  who  were  unsecured 
creditors,  then  filed  a  bill  in  equity,  setting  forth  all  the  facts,  and 
praying  for  the  appointment  of  a  receiver  and  the  execution  of  the 
irust  under  the  assignment  by  him.  The  circuit  court  dismissed  the 
bill,  but  this  court  reversed  the  decree,  and  held  the  compUunantB 
entitled  to  the  relief  pi*ayed. 

The  court  reached  this  conclusion  on  a  consideration  of  the  gen- 
eral intent  of  the  statute,  ^hich  was  that  the  property  of  insolvent 
assignors  should  be  equally  distributed  among  all  their  creditora 
"  To  this  end  it  prohibits  the  giving  of  preferences,  and  requires 
security  for  accounting  and  frequent  reports  from  the  assignee. .  H 
preferences  are  fraudulently  attempted,  the  intervention  of  equity  to 
prevent  it  is  authorized,  and  if  the  assignee  shaU  fail  in  any  particu- 
lar in  the  discharge  of  hid  duty,  equity  may  displace  him  with  a 
receiver  who  shall  discharge  the  trust  impartially."  It  is  true  that 
the  statute  declares  the  assignment  "  void  "  if  the  bond  is  not  filed; 
''  but  this  word  is  frequently  used  in  the  sense  of  voidable,  and  it 
must  have  that  construction  here,  if  it  shall  be  necessary  to  give 
other  provisions  of  the  statute  effect  The  assignment,  as  an  effect- 
ive trust  in  the  hands  of  the  assignee,  undoubtedly  becomes  inop- 
erative, and  will  remain  so,  and  in  a  certain  sense  void,  unless  credi- 
tors take  steps  to  save  the  trust  and  have  it  enforced  in  equity.'* 
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This,  it  was  said,  was  what  the  statute  means.  But  no  opinion  was 
intimated  as  to  what  might  have  been  the  result  if  it  had  appeared 
that  the  assignee  had  never  assumed  the  trust,  or  done  any  act  in 
furtherance  of  it.  In  that  case,  there  had  been  distinct  acts  of 
acceptance;  possession  taken  and  notice  given;  everything  in  fact 
done  which  could  be  done  before  the  giving  of  the  bond. 

We  have  seen  no  reason  to  change  the  views  here  expressed.  The 
acceptance  of  the  assignment  and  the  taking  possession  of  the  prop- 
erty create  a  trust  with  the  assignee  as  trustee,  and  the  assignee  may 
defend  the  trust  by  the  institution  of  any  necessary  suits  for  the  pur- 
pose. •  Coots  vs.  Radford,  47  Mich.,  37;  s.  a,  10  N.  W.  Rep.  69. 
The  trusteeship  is,  indeed,  for  the  time  being  imperfect,  for  he  can* 
not  proceed  in  its  execution  before  the  bond  is  filed.  It  is  subject 
to  a  contingency  in  the  nature  of  a  condition  subsequent  which  may 
defeat  his  power  to  act  without  destroying  the  trust;  but  that,  in  the 
mean  time,  he  may  do  whatever  may  be  found  necessary  for  the  pro- 
tection of  the  interests  of  the  beneficiaries  in  the  assi^ed  property 
is  recognized  by  the  case  just  cited.  The  assignor  has  transferred  to 
him  the  legal  title  for  that  purpose,  and  his  power  to  act  as  trustee 
is  merely  suspended  for  the  time  being,  until  certain  acts  shall  be 
done  which  are  essential  to  give  due  protection  to  parties  concerned. 
But  that  he  may  insure  the  property  against  destruction  by  fire  in 
the  mean  time  we  have  no  doubt.  He  may  do  so  just  as  proper y 
and  with  as  much  right  as  he  may  by  force  or  by  suit  defend  his 
possession  against  trespassers.  But  it  is  further  contended  that  this 
does  not  make  the  plaintiff  sole  and  unconditional  owner,  and  as  his 
interest  was  not  tnily  stated  in  the  policy,  the  policy  is  void  for  that 
reason. 

The  policy  was  issued  to  the  plaintiff  as  assignee.  The  defendant 
was  therefore  appraised  that  the  plaintiff  was  not  asking  insurance 
in  his  own  right,  but  in  some  right  which  had  come  to  him  by  assign- 
ment. The  statement  in  that  regard  in  the  policy  was  true  as  far  as 
it  went,  and  if  defendant  wanted  anything  further  it  should  have 
been  called  for.  There  was  no  deception  and  no  concealment  in  the 
casei;  plaintiff  had  such  ownership  of  the  property  as  was  in  any  one; 
and  though  it  was  not  unconditional,  the  designation  of  the  plaintiff 
as  trustee  would  be  sufficiently  suggestive  of  a  condition  to  put  the 
insurer  upon  inquiry.  If  the  defendant  failed  to  make  inquiry,  it 
must  be  deemed  satisfied  with  such  information  as  it  possessed. 

An  argument  is  also  made  that  the  plaintiff  had  no  insurable  inler- 
est  because  the  policies,  which  passed  to  him  with  the  assignment. 
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more  than  covered  the  los&  But  this,  we  conceive,  is  at  best  oily 
specious.  Whether  the  policies  came  to  him  with  the  trust,  or 
whether  he  took  them  out  himself,  would  make  no  difference;  he 
had  the  property  J  with  the  policies  upon  it,  and  might  take  out 
further  insurance  as  any  owner  might,  subject  to  the  customary  con- 
ditions as  to  information,  overvaluation,  etc. 

The  last  argument  requiring  notice  is  that  plaintiff  is  bound  by  his 
proofs  of  loss,  which  made  the  amount  less  than  the  judge  found. 
The  argument  might  be  sound  if  there  were  any  element  of  ^estoppel 
in  the  case,  but  there  is  not.  The  defendant  refused  to  act  upon  the 
proofs,  and  repudiated  all  Uability.  The  plaintiff  was  therefore  put 
to  legal  proo&  in  court;  and  there  is  no  ground,  legal  or  equitable, 
on  which  the  defendant  can  insist  on  holding  him  to  proofs  which 
are  only  made  with  a  view  to  adjustment  without  litigation,  but 
which  the  defendant  himself  repudiates. 

The  judgment  must  b^  affirmed. 
The  other  justices  concurred. 
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SUPREME  COURT  OF  TEXAS. 


BBinSH  AND  FOREIGN  MARINE  INa  C50. 
vs. 
G.,  C.  AND  S.  P.  R.  R  CO.*      . 

When  a  bill  of  lading  and  an  insurance  policy  covering  any  loss  of  the  goods 
named  in  the  former  are  signed  at  the  same  time,  but  the  policy  describea- 
the  property  as  having  been  already  shipped  by  the  carrier,  the  insurance 
company  will  be  held  to  be  effected  with  notice  of  any  reservation  in  the 
bill  of  lading  and  chargeable^with  notice  of  the  circumstances  of  the 
contract  for  its  transportation  entered  into  between  the  shipper  and  the 
carrier. 

Therefore,  the  insurance  company  is  held  to  have  contracted  with  the  full  an- 
derntandine  that  in  case  or  loss  of  the  property  while  in  charge  of  the 
carrier,  and  that  loss  was  satisfied  by  said  carrier,  it  would  be  entitled  to 
the  insurance  due  upon  the  property. 

To  an  action  by  the  shipper  for  the  value  of  the  goods  the  carrier  could  not 
plead  that  it  was  not  liable  because  of  the  insurance,  and  that  the  ship- 
per must  look  to  the  insurance  company. 

In  taking  insurance  the  carrier  does  not  limit  its  comwon-law  liability  to  the 
shipper  ior  any  loss  that  may  occur.  There  is  no  contract  of  exemption 
against  liability  for  loss  by  negligence ;  no  agreement  that  the  carrier  shall 
be  indemnified,'  but  the  contract  is  simply  that  in  the  contingency  of  insur- 
ance, a  consequent  benefit  in  case  of  loss  will  result  to  the  carrier. 

The  carrier  has  the  right  to  insure  the  goods  in  his  charge  by  a  contract  made 
directly  with  the  insurance  company,  and  this  he  may  do  to  the  extent  of 
their  full  value. 

As  between  the  insurance  company  and  the  carrier,  the  former  is  liable  to  the 
latter  for  any  loss  of  goods  occurring. 

C.  L.  Cleveland, /or  Appellant, 
Ballinoer,  Mott  &  Tebrt,  for  Appellee, 

Willie,  C.  J. 
The  important  question  in  thifi  case  arises  out  of  the  provision  oon* 
tained  in  the  bill  of  lading  executed  by  the  appellee  to  Z.  Murray  & 

*  From  Texat  Lav  Review. 
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Co.,  to  the  effect  that  in  case  the  property  was  destroyed  the  carrier 
liable  for  the  loss  should  have  the  full  benefit  of  any  insurance  effected 
upon,  or  on  account  of  said  property.  The  question  is  whether  or  not^ 
with  that  reservation  in  the  bill  of  lading,  the  appellant,  in  whose 
company  the  insurance  had  been  effected,  can  recover  from  the  rail- 
road company  the  value  of  the  cotton  destroyed  after  having  paid  the 
sum  to  the  shipper.  It  is  a  conceded  fact  that  the  cotton  was  de- 
stroyed by  fire,  and  in  such  a  manner  as  would  not  have  excused  the 
railroad  company  at  common  law.  It  appears  from  the  record  that 
while  the  bill  of  lading  and  certificate  of  insurance  were  both  ex- 
ecuted on  the  same  day,  the  former  was  prior  in  time,  for  the  cer- 
tificate of  insurance  describes  the  cotton  as  having  been  already 
shipped  by  the  railroad  company.  Hence,  it  must  follow  that  the 
appellant  was  affected  with  notice  of  the  reservation  contained  in  the 
bill  of  lading.  The  insurance  company,  knowing  that  the  property 
was  in  charge  of  the  railroad  company  as  a  common  carrier  at  the 
time,  is  chargeable  with  notice  of  the  circumstances  of  the  contract 
for  its  transportation  entered  into  between  the  carrier  and  the  ship- 
per of  the  cotton.  This  being  the  case,  the  insurance  company  must 
be  held  to  have  contracted  with  the  full  understanding  that  in  case 
of  loss  of  the  cotton  whilst  in  charge  of  the  appellee,  and  that  loss 
was  satisfied  by  the  railroad  company,  the  latter  would  be  entitled 
to  the  insurance  money  due  upon  the  cotton,  unless  the  reservation 
in  the  bill  of  lading  was  such  as  could  not  be  made  and  was,  there- 
fore, void  and  of  no  effect.  This  disposes  of  the  point  made,  that 
the  insurance  company,  being  entitled  to  the  shipper's  rights  and 
remedies  against  the  carrier,  could  not  be  deprived  of  them  by  any 
contract  between  the  carrier  and  the  shipper  to  which  the  insurance 
company  was  not  a  party.  The  insurance  company  had  no  rights 
against  the  appellee  when  the  bill  of  lading  was  signed  and  the  reser- 
vation was  made,  but,  on  the  contrary,  the  railroad  company  had  all 
the  right  which  the  reservation  could  give  it  as  against  the  appellant 
company  at  the  time  the  insurance  was  effected. 

If,  therefore,  the  question  depended  on  the  right  of  two  parties  to 
interfere  with  the  contract  of  a  third  by  an  agreement  between  them- 
selves alone,  we  would  be  compelled  to  hold  that  neither  the  certifi- 
cate of  insurance  nor  the  transfer  by  the  owner  of  the  cotton  to  the 
insurance  company  was  of  any  avail,  as  against  the  previous  contract 
between  the  shipper  and  the  railroad  company.  The  whole  ques- 
tion, therefore,  turns  upon  the  right  of  the  appellee  to  make  the  res- 
ervation as  to  the  insurance  money  in  its  bill  of  lading. 
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ThiB  right  is  questioned  on  the  ground  that  the  reservation  is  in 
effect  a  limiting  of  the  common-law  liability  of  a  carrier  for  the  loss 
of  goods  transported  by  him,  a  limitation  prohibited  by  the  statutes 
of  our  State.  It  is  said  that  by  allowing  the  carrier  to  re-imburae 
himself  out  of  the  insurance  money  we  relieve  him  of  all  respon- 
sibility and  permit  him  to  deal  with  the  property  in  his  charge  as 
carelessly  and  negligently  as  he  pleases,  and  yet  save  him  from  ac- 
countability in  case  oi  its  loss. 

It  is  perhaps  true  that  the  carrier  is  enabled  by  such  contract  to 
indemnify  himself  for  any  money  he  may  pay  out  on  account  of  the 
loss  of  the  goods,  but  does  this  relieve  him  from  responsibility,  or 
limit  his  liability  in  the  least  ?  To  an  action  of  the  shipper  for  the 
goods  he  could  not  successfully  plead  that  he  was  not  liable  because 
of  the  insurance,  and  that  the  shipper  must  look  to  the  insurance 
company  for  compensation.  It  would  be  no  defense  to  the  action, 
and  the  carrier  has  not,  therefore,  limited  his  liability  to  the  person 
with  whom  he  has  contracted.  The  shipper  has  all  the  rights  and 
remedies  against  the  carrier  he  would  have  possessed  had  no  such 
reservation  been  made.  If  the  goods  are  lost  from  other  causes  than 
the  act  of  God  or  the  public  enemy,  the  carrier  is  liable;  and  it  is 
no  concern  of  the  owner  that  after  the  loss  is  compensated  by  the 
carrier,  the  latter  can  seek  re-imbursement  at  the  hands  of  some  one 
else. 

«But  it  is  said  to  be  against  public  policy  to  allow  such  reservations 
in  the  bill  of  lading,  because  it  lessens  the  necessity  for  care  and 
diligence  on  the  part  of  the  railroad  company,  in  reference  to  the 
property  in  its  charge  for  transportation.  This  may  be  so  in  some 
measure,  but  it  certainly  does  not  release  the  company  from  liability, 
or  place  them  in  the  same  position  as  if  they  had  contracted  that 
they  should  not  be  liable  either  in  whole  or  in  part  for  the  loss  of 
the  goods,  unless  they  would  be  so  hable  at  common  law. 

There  is  a  great  difference  between  contracting  for  a  limit  of  com- 
mon-law liability,  and  contracting  to  be  fully  liable  as  at  common 
law,  but  to  have  the  privilege  of  indemnifying  against  loss  by  reasoik 
of  such  liability.  Besides,  the  owner  does  not  bind  himself  to  insure, 
or  to  do  anything  which  will  result  in  the  benefit  of  the  carrier. 
"  There  is,  therefore,  no  contract  of  exemption  against  liability  for 
loss  by  negligence;  no  agreement  that  the  carrier  shall  be  indemni- 
fied, but  the  contract  simply  is  that  in  the  contingency  of  insur- 
ance, a  consequent  benefit  will,  in  case  of  loss,  remit  to  the  carrier." 
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Rintoul  vs.  N.  Y.  Central  and  H.  R  R  Co.,  16  Am.  and  Eng.  R.  R. 
Oases,  144. 

The  carrier  has  the  right  to  insure  the  goods  in  his  charge  by  a 
contract  made  directly  with  the  insurance  company,  and  this  he  may 
do  to  the  extent  of  their  full  value.  Fland.  on  Ins.,  380;  May  on 
Ins.  80;  Lawson  on  Con.  of  Carriers,  391,  392;  Hutchinson  on  Con- 
of  Car.,  sec.  429;  Van  Natta  vs.  Ins.  Co.,  2  Sandl,  990;  Ins.  Co.  vs. 
Cobbs,  20  N.  Y.,  177.  This  is  upon  the  principle  "  that  ever>'  per- 
son who  would  be  liable  in  the  event  of  the  loss  of  the  property  may 
effect  an  insurance  for  his  own  protection."  Hutch,  on  Car.,  seo. 
429. 

The  carrier  needs  no  protection  against  losses  for  which  he  is  not 
hable  under  his  contract  with  the  shipper,  and  if  not  allowed  to 
insure  against  those  for  which  he  is  hable,  the  policy  of  insurance  is 
of  no  use  as  a  protection  to  himself.  It  is  clear  that  if  the  want  of 
power  in  a  carrier  to  limit  his  common  law  hability  deprives  him  of 
his  right  to  indemnify  himself  against  loss,  he  cannot  contract  for 
such  indemnity  directly  with  an  insurance  company  any  more  thdn 
he  could  through  his  agreement  with  the  owner  of  the  property.  If 
we  look  to  the  effect  or  result  of  the  two  contracts,  we  find  that  the 
carrier's  liability  is  restricted  as  much  by  the  one  as  by  the  other, 
and  if  the  one  is  against  public  pohcy  the  other  is  also.  If  there  be 
any  difference  it  is  restricted  to  a  greater  degree  by  the  contract 
made  by  the  carrier  with  the  insurance  company.  That  positively 
indemnifies  him  against  loss;  the  other  indemnifies  only  upon  the 
happening  of  a  contingency. 

When  a  railroad  company,  as  in  the  present  instance,  pursues  the 
latter  course,  and  the  owner  insures  and  a  loss  covered  by  the' pohcy 
and  the  bill  of  lading  occurs,  the  railroad  stands  substantially  in  the 
same  position  tow  rd  the  shipper  and  the  insurance  company  as  if  it 
had  insured  by  direct  contract.  The  railroad  company  is  primarily 
liable  to  the  owner  of  the  goods  for  their  value  if  destroyed.  The 
insurance  company  is  also  liable  to  the  owner  to  the  extent  of  the 
loss  covered  by  the  policy  in  trvst  for  the  benefit  of  the  carrier.  The 
owner  has  a  right  of  action  for  the  value  of  his  property,  either 
against  the  railroad  company  or  against  the  insurer. 

We  have  seen  that  the  fact  that  the  carrier  had  a  right  to  re-imburse 
himself  from  a  third  party  for  losses  under  the  biU  of  lading  forma 
no  defense  to  an  action  against  him  by  the  shipper.  He  mufit  pay  the 
value  of  the  -  property  destroyed  and  then  bring  suit  against  the 
party  Uable  to  him  under  the  contract  of  insurance.     This  is  the  case 
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whether  the  carrier  has  insured  or  has  reserved  the  benefit  of  the 
insurance  obtained  by  the  owner,  especially  under  our  system  of 
jurisprudence,  when  suits  may  by  prosecuted  in  the  name  of  the 
true  or  equitable  owner  of  the  cause  of  action. 

But)  if  the  insured  proceeds  first  against  the  insurer  and  recovers 
under  the  policy,  or  it  is  paid  by  the  latter  without  suit,  can  he  then 
bring  suit  upon  the  bill  of  lading  against  the  carrier  ? 

A  complete  answer  to  such  suit,  although  brought  for  the  benefit 
of  the  insurer,  would  be  the  reservation  contained  in  the  bill  of  lad- 
ing, to  which  the  plaintiff  was  a  party.  To  recover  the  value  of  the 
property  destroyed  and  appropriate  it  to  the  insurance  company 
would  be  in  direct  violation  of  that  stipulation,  and  the  suit  brought 
directly  by  the  insurer  is  in  no  better  condition.  The  right  to  assert 
such  a  stipulation  as  the  present,  in  a  bill  of  lading,  is  universally 
admitted^  or  denied^  if  at  all,  only  on  the  ground'*  of  the  supposed 
effect  it  has  of  restricting  the  common-law  liability  of  a  carrier.  This 
as  we  have  chosen  in  our  own  view,  is  not  the  effect  of  the  reserva- 
tion. If  it  is  a  legal  stipulation  it  must  have  some  effect,  and  if  it 
does  not  protect  the  carrier  against  losses  which  he  must  make  good 
vtinder  the  bill  of  lading,  it  is  entirely  nugatory. 

The  right  of  the  insurance  company  to  recover  against  therailroad, 
if  it  existed  at  all,  was  the  result  of  an  equitable  subrogation  to  the 
remedy  of  the  owner  of  the  cotton  against  the  carrier,  and  of  the 
assignment  m  vde  subsequent  to  its  loss.  But  the  assignment  was 
doubtless,  as  it  was  made  in  privity  and  subordination  to  the  pre- 
vious stipulation  placed  in  the  bill  of  lading,  and  subrogation  was  of 
BO  avail,  as  no  one  can  become  subrogated  to  a  right  which  the  party^ 
originWy  possessing  that  right,  had  previously  contracted  should 
not  be  enforced. 

The  question  is  of  the  first  impression  in  Texas,  and  as  controlled 
by  a  statute  similar  to  our  own  upon  the  sabject  of  common  carriers, 
has  perhaps  never  received  the  adjudication  of  a  court  of  last  resort. 
Sec,  30  N.  Y.  Rep.  It  has,  however,  in  two  or  three  instances  been 
passed  upon  and  in  accordance  with  our  own  views  by  courts  of 
eminent  learning,  to  whose  opinion  great  deference  is  due.  Caes- 
tian  vs.  In?  Co.,  16  Am.  and  Eng.  H.  B.  Cases,  142;  Bintoul  vs.  R.  R 
Co.,  idem,  144;  Lawson  on  Con.  of  Car.,  p.  383. 

We  think  that  the  court  did  not  err  in  rendering  judgment  in 
favor  of  the  defendant  below,  and  that  judgment  is  affirmed. 

Affirmed. 
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SUPREME  COURT  OF  IOWA. 


Appeal  from  Buena  Vista  District  Court, 


STORM  LAKE  BANK 

vs. 

MISSOURr  VALLEY  LIFE  INS.  CO.* 

On  examination  of  tho  evidence  in  this  case^  held^  That  the  agency  between 
the  parties  on  which  plaintiff  bases  his  right  to  relief  is  not  shown,  and 
that  he  is  not  entitled  to  recover. 

Plaintiff  brought  action  to  quiet  the  title  to  eighty  acres  of  land 
in  Buena  Yista  County.  It  is  alleged  in  the  petition  that,  prior  to 
the  fifteenth  of  May,  1881,  plaintiff  was  the  owner  in  fee-simple  of 
said  land,  and  that  it  then  sold  and  conveyed  the  same,  by  warranty 
deed,  to  one  James  F.  Foy,  and  that  it  is  liable  on  its  warranty  for 
any  clouds  upon  the  title,  or  any  incumbrances  on  the  land  arising 
or  existing  prior  to  said  date.  It  is  also  allegecl  that  defendant 
makes  some  claim  to  the  premises  adverse  to  the  title  held  and  con- 
veyed by  plaintiff.  An  abstract  of  title,  attached  to  the  petition, 
shows  that  plaintiff  claims  under  a  tax  deed  executed  by  the  treas- 
urer of  the  county  on  the  eighteenth  of  November,  1880. 

Defendant  alleges  in  its  answer  that  during  the  years  1876-77- 
78-79-80  plaintiff  was  acting  as  its  agent;  that  plaintiff's  business  as 
such  agent  was  to  take  applications  to  defendant  for  life  insurance 
and  loans  of  money  on  real  estate  security,  and  that  it  had  the  gen- 
eral supervision  of  all  matters  pertaining  to  defendant's  business  in 

•  Opiuiou  filed,  July  *i2.  Ib85.    Frum  N.  W.  Reporter. 


Digitized  by  VjOOQ IC 


782  RepaH  of  D  dsims.  [Od., 

the  countj,  and  that  it  was  its  duty  to  carefally  gaard  defendant's 
interest,  pertaining  to  said  business  in  the  county;  that  in  November, 
1876.  one  Trapp,  who  was  then  the  owner  of  said  land,  obtained  a 
loan  of  $300  frcm  defendant,  and  gave  a  mortgage  on  said  land  to 
secure  the  same,  the  business  with  reference  to  said  loan  being 
transacted  through  plaintiff  as  agent;  that  afterwards  said  mortgage 
was  foreclosed,  and  the  property  was  sold  on  special  execution  for 
the  satisfaction  of  said  debt,  defendant  being  the  purchaser,  and  a 
sherififs  deed  was  executed,  conveying  the  property  to  it;  that  in 
October,  1877,  the  land  was  sold  for  delinquent  taxes,  and  plaintiff 
became  the  purchaser,  and  afterwards  obtained  a  deed  from  the 
county  treasurer  under  said  sale;  that  it  was  plaintiffs  duty  as  agent 
to  notify  defendant  of  said  delinquent  tax,  but  that  it  did  not  notify 
it  thereof,  but  fraudulently  permitted  the  land  to  be  sold,  and 
became  the  purchaser  thereof  while  it  was  acting  as  defendant  s 
agent.  And  defendant  prays  that  the  tax  deed  under  which  plaint- 
iff holds  the  land  be  canceled  and  set  aside,  and  that  it  be  permitted 
to  redeem  the  land  from  said  sale  for  delinquent  taxes;  and  that 
plaintiff  be  barred  and  estopped  from  asserting  any  title  to  the  land 
under  said  tax  deed. 

By  the  judgment  of  the  district  court  it  is  determined  that  plaintiff* 
held  whatever  title  it  acquired  by  the  tax  deed  in  trust  for  defend- 
ant, and  it  is  barred  and  estopped  by  the  decree  from  asserting^ 
any  title  or  interest  thereunder,  except  as  trustee  for  defendant. 
Plaintiff  appeala 

BoBiNSON  &  MiLCHsisT,  for  Ap/)ellarU,  Storm  Lalse  Bank. 

Lot  Thomas  and  A.  D.  Baiue,  for  Appellee,  Missouri  Valley  Life 
Ins.  Co. 

Beed,  J. 

Defendant  is  a  corporation  organized  under  the  lavTs  of  Kansas, 
and  having  its  principal  place  of  business  at  Leavenworth,  in  that 
State,  and  is  engaged  in  the  business  of  life  insurance.  It  also  loans 
the  money  received  by  it  as  premiums  on  the  risks  carried  by  it.  It 
had  a  general  agent  at  Fort  Dodge,  who  had  charge  of  its  business 
in  this  State.  In  August^  1876,  this  agent  induced  a  number  of 
citizens  of  Storm  Lake  to  form  an  association  which  was  known  and 
designated  as  a  local  board,  and  the  object  of  which  was  to  procure 
applications  to  defendant  for  life  insurance  and  loans  of  money. 
Each  member  of  the  board  was  insured  in  the  defendant  company, 
&nd  It  was~Dn:e  of  its  rules  that  it  would  loan  money  only  to  persons 
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who  were  insured  with  it.  The  board  had  a  secretary,  who  received 
and  forwarded  to  defendant  all  applications  for  insurance  and  loans 
of  money  which  were  procured  by  the  board  during  its  existence. 
Plaintiff  also  is  a  corporation  organized  under  the  laws  of  this  State, 
and  does  a  banking  and  general  real  estate  business.  J.  A.  Dean 
was  vice-president  of  the  plaintiff  corporation.  He  was  also  secre- 
tary of  said  local  insurance  board.  During  the  time  he  acted  as 
such  secretary  he  assisted  in  conducting  plaintiff's  business,  and 
received  a  salary  from  it.  The  only  compensation  which  was 
received  for  his  services  as  such  secretary  was  such  fees  and  com- 
missions as  were  charged  the  persons  who  applied  through  the 
board  for  insurance  and  loans  of  money,  and  these  sums  were  paid 
over  to  plaintiff.  The  president  of  the  plaintiff  company  was  also  a 
member  of  the  local  board. 

In  November,  1876,  one  John  V.  Trapp  made  application  for  a 
.  pohcy  of  insurance  and  a  loan  of  $300,  which  he  proposed  to  secure 
by  a  mortgage  on  the  land  in  question.  Dean  received  this  applica- 
tion and  forwarded  it  to  defendant,  and  with  it  he  sent  an  abstract 
of  the  title  of  the  land,  which  was  given  by  plaintiff,  it  being  part  of 
its  business  to  furnish  abstracts  of  title.  Trapp's  application  was 
accepted  by  defendant,  and  the  loan  was  made  to  him,  and  a  mort- 
gage on  the  land  was  taken  to  secure  the  same.  This  mortgage  was 
foreclosed  in  1877,  and  the  premises  were  sold  on  special  execution, 
defendant  being  the  purchaser,  and  in  December,  1878,  it  obtained 
a  sheriff's  deed  therefor.  Indorsed  on  the  abstract  of  title  given  by 
plaintiff  at  the  time  the  loan  was  made,  was  the  certificate  of  the 
county  treasurer  to  the  effect  that  there  were  no  taxes  due  and 
unpaid  upon  the  land  at  the  time  the  certificate  was  signed,  which 
was  November  20,  1876.  The  taxes  for  that  year,  however,  had  not 
been  paid,  at  that  time  and  they  remained  delinquent  until  the 
annual  sale  for  dehnquent  taxes  in  October,  1877,  when  the  land 
was  sold  therefor,  and  plaintiff  was  the  purchaser,  and  in  November, 
1880,  it  obtained  from  the  county  treasurer  a  tax  deed  of  the  land. 

Defendant  contends  that  notwithstanding  the  fact  that  its  business 
at  Storm  Lake  was  transacted  by  Dean,  the  secretary  of  the  local 
board,  he  was  not  in  fact  its  agent,  but  that  whatever  he  did  in  the 
premises  was  done  for  plaintiff,  who  was  the  real  agent;  and  that  at 
the  time  the  land  was  sold  this  relation  continued,  and  it  was  then 
under  obligation,  by  virtue  of  the  relation,  to  protect  defendant's 
interest  in  the  land,  and,  consequently,  its  act  in  permitting  it  to  be 
sold  for  the  tax,  without  notifying  defendant  that  it  was  delinquent. 
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was  such  a  fraud  upon  its  rights  as  will  defeat  the  title  acquired  by 
plaintiff  under  the  sale.  Or,  if  it  be  true  that  the  agency  had  been 
terminated  before  the  sale,  so  that  plaintiff  owed  it  no  duty  by  yirtue 
of  the  then  existing  relations  of  the  parties,  still,  as  plaintiff  had, 
while  acting  as  its  agent,  represented  that  the  tax  was  not  due  and 
unpaid,  and  thereby  induced  it  to  accept  the  mortgage  as  security 
for  the  loan,  it  was  its  duty,  growing  out  of  the  relation  which  had 
existed  between  the  parties,  when  it  discovered  that  the  representa- 
tion was  not  true  (which  it  did  at  the  time  of  the  sale),  to  inform 
defendant  of  that  fact;  and  that  its  acts  of  purchasing  the  land  at 
the  sale,  and  afterwards  procuring  a  deed  therefor,  without  giving 
defendant  such  notice,  was  a  violation  of  duty  and  good  ^th,  and 
for  that  reason  it  could  acquire  no  title  to  the  land  under  the  pur- 
chase. It  will  be  observed  that  defendant's  claim  is  based  solely  on 
the  ground  that  the  relation  of  principal  and  agent  existed  between 
it  and  plaintiff  at  the  time  of  the  tax  sale,  and  that  the  purchase  of 
the  land  by  plaintiff  was  a  violation  of  the  rights  and  obhgations 
arising  out  of  the  relation,  or  that  that  relation  had  previously 
existed  between  them,  and  that  the  purchase  of  the  land,  and  the 
procuring  of  a  deed  thereto  by  plaintiff,  without  notifying  it  of  the 
sale,  was  a  breach  of  the  duties  which  it  owed  defendant  by  reason 
of  the  former  relation.  It  is  not  claimed,  either  in  the  pleadings  or 
in  argument,  that  defendant  is  entitled  to  relief  against  the  tax  deed 
upon  any  other  ground. 

The  claim  that  plaintiff  was  the  real  agent  in  the  transactions  in 
question,  and  that  Dean  was  acting  for  it,  we  think  is  not  established 
by  the  evidence.  The  relation  of  principal  and  agent  can  be  created 
only  by  contract.  The  existence  of  the  relation  may  be  established 
by  proof  either  of  an  express  contract  between  the  parties  creating 
it,  or  of  such  a  course  of  conduct  by  them  as  raises  an  inference  or 
presumption  that  they  have  entered  into  it.  The  contracts  of  cor- 
porations are  necessarily  entered  into  by  or  through  their  officers 
or  agents.  It  is  not  necessary  in  every  case,  in  order  to  bind  the 
corporation,  to  prove  that  its  officers  or  agents  expressly  assumed  to 
bind  it  by  the  contract,  but  a  promise  or  undertaking  by  it  will 
sometimes  be  implied  in  favor  of  one  who  has  been  led  to  deal  with 
its  officers  or  agents  in  the  belief  that  they  were  representing  it  in 
the  transaction.  We  find  no  evidence  in  this  record  that  any  officer 
or  agent  of  plaintiff  ever  assumed  to  bind  it  by  any  contract  or 
arrangement  of  the  character  of  that  which  defendant  claims  was 
entered  into,  or  to  make  it  a  party  to  such  contract  or  arrangement. 
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And  it  is  proven  that  it  is  capable  of  entering  into  sach  contract^  or 
of  being  bound  by  it  Nor  is  there  any  evidence  that  defendant  or 
its  officers  supposed  at  any  time  during  the  coarse  of  the  business 
that  they  were  dealing  with  plaintiff.  At  no  time  during  the  course 
of  the  transactions  did  Dean  assume  to  act  in  any  other  than  his 
individual  capacity.  And  there  is  no  reason  to  believe  that  defend- 
ant or  its  officers  understood  that  he  was  acting  in  any  other 
capacity.  All  their  correspondence  was  with  him  individually,  and 
they  addressed  and  treated  him  as  the  agent 

There  is  no  proof,  then,  of  an  express  contract  of  agency  between 
the  parties.  Nor  are  any  circumstances  established  from  which 
such  contract  can  be  presumed  or  implied.  And  as  defendant  has 
failed  to  establish  the  single  ground  of  recovery  relied  upon,  its  case 
necessarily  ibils. 

The  judgment  of  the  district  court  will  be  reversed. 


Digitized  by  VjOOQIC 


786  Report  qf  Decisions.  [Oct., 


UNITED  STATES  DISTBIOT  COUBT  OF  INDIANA. 


EMTLE  DRIEB 

CONTINENTAL  LIFE  INS.  CO.,  op  Habtpoed,] 
Conn.* 

An  answer  pleading  breach  of  warranty  in  making  false  answers  to  applica- 
tion, casts  the  burden  of  proving  their  truth  upon  plaintiff. 

The  application  must  be  strictly  construed  against  the  insurer. 

To  constitute  *' a  complaint "  of  blood  spitting  within  the  application,  the 
blood  spitting  must  have  been  of  the  nature  of  a  disease.  A  question 
whether  there  had  been  any  spittine  of  blood  merely,  or  such  a  symptom  of 
disease,  would  have  required  the  disclosure  of  a  single  instance,  but  not  so 
*^  a  complaint "  of  blood  spitting. 

A  single  instance  is  but  an  evidence  tending  to  show  disease. 

Statements  by  a  physician  in  the  proofs  of  death  which  are  of  the  nature  of 
privileged  communications,  are  not  admissible. 

Woods,  J. 

Action  upon  an  insurance  policy  upon  the  life  of  Peter  H.  L 
Drier,  taken  for  the  benefit  of  bis  wife,  tbe  plaintiff  Bj  tbe  terms  of 
tbe  policy  tbe  application  for  tbe  insurance  was  made  a  part  of  tbe 
instrument,  and  tbe  answer  to  questions  are  especiaUy  warranted  to 
be  true. 

Tbe  defense  specifically  pleaded  to  tbe  action,  is  tbat  certain  of 
tbe  answers  to  questions  in  tbe  appbcation  were  false;  tbat  to  tbe 
inquiry,  "  Has  tbe  party  bad  any  of  tbe  following  complaints :  *  *  * 
16,  pneumonia ;  19,  spitting  or  raising  of  blood  ;  20,  any  disease  of 
tbe  luDgs?"  Tbe  answer  was,  "No,"  and  tbat  to  tbe  question  wbat 
sickness  or  sicknesses  bas  tbe  party  bad  during  tbe  ten  years  last 
past,"  tlie  answer  was,  "None,  except  fever— cure  perfect"    And  to 

*  Decision  rendered,  Augaet  14. 1886. 
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the  question,  ''  Is  the  party  now  in  good  health,  and  does  he  usually 
enjoy  good  health?"  the  answer  was  "  Tes."  That  these  answers  were 
all  and  each  severaUy  false  and  a  breach  of  warranty  in  this :  That 
the  assured  had  been  afiSicted  with  pneumonia  and  had  spitting  and 
raising  of  blood  prior  to  the  date  of  the  pohcy,  and  had  been  af- 
flicted with  disease  of  the  lungs."  This  answer  in  so  far  as  it  is  well 
pleaded,  casts  upon  the  plaintiff  the  burden  of  proying  the  truth  of 
the  answers  and  warranties  in  question:  Cont  Life  Ins.  Ck).  vs. 
Kesaler,  84  Ind.,  310. 

It  seems  to  be  an  established  rule  that  "  the  application  for  insur- 
ance must  be  construed  strictly  against  the  insurer."  The  Supreme 
Court  of  Indiana  so  declared  in  effect  in  Pennsylvania  Life  Ins.  Co. 
Ts.  Wiler,  at  November  term,  1884  (reported  in  Ind.  Law  Journal 
for  May,  1885).  By  this  rule,  as  indeed  by  the  terms  of  the  ques- 
tions on  this  subject,  there  is  no  warranty  in  this  case  that  the  in- 
sured neyer  had  spitting  or  raising  of  blood,  but  only  that  he  had 
not  had  the  complaint  of  spitting  or  raising  blood  ;  equivalent  to  a 
warranty  that  he  had  not  had  blood  spitting  in  such  form  as  to  be 
called  a  disease,  disorder,  or  constitutional  vice.  See  Conn.  Mut 
Life  Ins.  Co.  vs.  Union  Trust  Co.,  U.  JS.  C.  C.  Law  Beg.,  January, 
1885. 

The  answer  pleaded,  it  may  be  observed,  does  not  allege  the  exist- 
ence of  any  such  disease  or  disorder,  and  therefore  really  presents 
no  issue  upon  this  point.  But  we  will  consider  the  case  as  if  the  is- 
sue were  made. 

If  the  question  put  to  the  applicant  for  the  insurance  had  been 
whether  or  not  he  had  had  any  spitting  of  blood,  or  had  had  any 
symptoms  of  disease,  such  as  spitting  or  raising  of  blood,  it  would 
doubtless  have  required  the  disclosure  of  a  single  instance  of  blood 
spitting:  Geach  vs.  IngaU,  14  Mus.  &  W.,  95,  s.  c,  2  Life  &  Ac.  Ins. 
R,  306  ;  Insurance  Co.  vs.  Miller,  39  Ind.,  475,  and  Vase  vs.  Eagle 
Life  etc  Ins.  Co.,  6  Cush.,  42,  are  cases  which  illustrate  the  distinc- 
tion, and  are  in  this  respect  different  from  the  case  now  presented. 
See  also  Cushman  vs.  Ins.  Co.,  70  N.  Y.,  72,  and  authorities  cited. 

The  inquiry  now  is  not  whether  or  not  there  was  a  misrepresenta- 
tion or  a  false  warranty  in  respect  to  a  symptom  of  disease,  but 
whether  or  not  the  party  had  actually  had  the  disease,  the  wairanty 
being  that  he  had  not,  and  consequently  the  single  instance  of  blood 
raising  proved  has  significance  only  as  an  item  of  evidence  tending 
to  show  the  presence,  but  not  itself  constituting  the  fact  of  disease  or 
disorder. 
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The  weight  which  this  evidence  should  have,  depends  of  course, 
largely  upon  the  circumstances  of  the  occurrence,  and  of  other  por- 
tions of  evidence,  if  there  be  any  competent  to  be  considered. 
There  is  no  other  evidence  relevant  to  this  point,  except  certain 
statements  made  by  Dr.  Hadly,  physician  of  the  deceased,  contained 
in  the  proof  of  death  furnished  by  the  plaintiff  to  the  defendant 
company;  and  these  statements,  it  is  now  insisted,  come  within  the 
rule  of  privileged  communications  between  patient  and  physician 
and  therefore  cannot  be  considered. 

The  court  is  inclined  to  this  view : — 

It  is  clear  that  Dr.  Hadly  coud  not,  against  the  will  of  the  plaintiff 
if  called  as  a  witness,  have  been  allowed  to  testify  to  the  facts  con- 
tained in  these  statements:  Penn.  Mui  Life  Ins.  Co.  v&  Wiler,  supra; 
Masonic  Mut.  Benefit  Ass'n.  vs.  Beck,  77  Ind.,  208;  Conn.  Mui  Life 
Ins.  Co.  vs.  Union  Trust  Co.,  supra. 

It  is  true  by  the  terms  of  the  policy  the  plaintiff  in  order  to  have 
a  right  of  action  was  bound  to  furnish  the  company  within  a  speci- 
fied time  '*  satisfactory  proof  of  the  death;"  but  this  did  not  entitle 
the  company  to  go  further  and  require,  as  it  seems  to  have  done,, 
of  the  plaintiff  a  statement  by  the  physician  of  his  knowledge  con- 
cerning the  previous  complaints  and  ailments  of  the  deceased  which 
caused  the  death;  and  I  see  no  reason  at  all  why  such  statements,, 
when  so  obtained,  should  become  available  to  the  company  as  evi- 
dence in  a  suit  upon  the  policy,  of  &cts  which  could  not  be  shown, 
by  the  testimony  of  the  one  who  made  the  statement.  The  law 
which  declares  communications  between  patient  and  physician  con- 
fidential should  not  be  avoided  in  any  such  way. 

These  statements  concluded  the  only  evidence  that  remains  to 
show  that  the  deceased  had,  or  had  had  any  disorder  or  complaint 
when  he  applied  for  the  insurance  consists  in  the  fact  that  four  years 
before  he  raised  blood  on  one  occasion.  The  evidence  shows  that 
the  deceased  was  a  blacksmith,  and  had  been  of  strong  and  robust 
appearance,  and  so  continued  untQ  some  months  after  the  policy 
sued  on  was  issued. 

The  defendants'  examining  physician,  a  specialist  noted  for  skill  in 
respect  to  diseases  of  the  throat  and  lungs,  after  a  careful  examina- 
tion declared  him  sound  and  to  be  "A  No.  1.  risk." 

Upon  the  particular  occasion  of  blood  spitting  in  question  he  had 
been  employed  for  some  hours  during  a  hot  summer  afternoon  in 
heating  and  setting  wagon  tires,  and  in  a  heated  condition  had 
drank  freely  of  cold  water.    He  at  once  felt  ill,  went  home  and  took 
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sapper,  and  was  about  to  retire,  when  he  remarked  that  there  was 
*'  something  salt "  in  his  mouth,  and  thereupon  two  or  three  times 
spat  out  small  quantities  of  blood,  which  he  afterwards  said  came 
from  his  lungs.  He  went  out  to  consult  with  his  physician,  and 
within  a  few  days  went  to  Wisconsin,  where  he  stayed  about  two 
months,  then  returned  home  well,  and  continued,  as  before  stated, 
in  apparent  good  health  until  and  for  some  months  after  the  policy 
of  insurance  upon  his  life  was  issued. 

Is  is  not  questioned  that  he  died  of  phthisis  puhnonalis.  The 
plaintiff  testified  that  he  was  taken  sick  with  a  cold  in  September, 
and  died  on  the  4th  of  November  following  ;  the  cause  of  the  death 
as  she  understood  being  quick  consumption. 

In  the  opinion  of  the  court  it  cannot  be  said  to  appear  upon  the 
competent  evidence  in  the  case  that  the  deceased  made  false  answers 
to  questions  in  the  particulars  charged  or  in  any  respect  which  con- 
stitutes a  breach  of  any  warranty  contained  in  the  policy  and  appli- 
cation. 

The  attendant  circumstances  corroborated  by  subsequent  long- 
continued  health,  and  by  the  medical  examiner's  report  strongly 
indicate  a  transient  rather  than  settled  cause  for  the  single  instance 
of  blood  spitting  shown  to  have  occurred,  and  there  remains  in  the 
€ase  no  evidence  to  justify  a  different  conclusion. 

The  expert  testimony  in  the  case  was  predicated  upon  hypothesis 
which  was  unsupported  by  prool 

The  plaintiff  is  entitled  to  recover  the  amount  of  the  policy  with 
interest  for  two  years  and  three  months  amounting  in  the  aggregate 
to  eleven  hundred  and  thirty-five  dollars,  with  costs  of  suit 

Ordered  accordingly. 
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SUPREME  COURT  OF  CALIFORNIA. 


ROBINSON 

IRISH-AMERICAN  BENEV.  SOCIETY.* 

The  defendant  is  a  benevolent  corporation,  its  object  in  part  being  the  reliev- 
ing and  assistance  of  itH  sick  members,  who  were  entitled,  under  oi'rtam 
conditions,  to  an  allowance  during  their  illness.  Its  constitution  provided 
that  no  money  should  be  withdrawn  unless  by  a  majority  of  the  board  of 
trustees,  to  whom  was  also  given  power  to  examine  all  claims  of  members 
for  sick  allowance,  and  if  tound  correct,  to  order  the  ^same  paid.  Heldj 
That  the  plaintiff,  when  he  became  a  member  of  tbe  society,  assented  to 
these  provisions  of  its  constitution,  and  could  not  maintain  an  action  to  re- 
cover the  amount  of  his  sick  allowance  without  having  first  given  the 
trustees  an  opportunity  to  examine  his  claim. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintifi^  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

M.  C.  Hassett, /or  Afrpe^lanL 

H.  A  Powell,  for  Respondent 

Boss,  J. 

The  defendant  is  a  benevolent  corporation,  organized  under  the 
laws  of  the  State,  its  object  in  part  being  the  relieving  and  assistance 
of  its  sick  members.  The  plaintiff  became  a  member  in  1869,  and 
has  since  been  a  member  thereof  in  good  standing,^  and  entitled  to 
all  its  benefits.  The  constitution  governing  the  corporation  pro- 
vides for  the  election  of  a  physician,  whose  duty  it  is  to  attend  the 

*  Opinion  iiled,  June  23, 1886.    From  Wett  Coast  Bporter. 
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sick  members,  and,  among  other  things,,  "  give  a  certificate  of  bad 
health  when  applied  to  and  the  case  warrants  it."  It  is  also  provided 
by  the  eonstitaiion  that  "  any  beneficial  member  of  this  society  who 
is  sick  and  receives  the  doctors  certificate,  shaU  be  entitled  to  eight 
dollars  per  week  during  the  continuance  of  his  illness,  provided  such 
sick  member  shall  not  be  absent  from  his  house  later  than  eight 
o'clock  p.  M. ;  and  it  shall  be  the  duty  of  the  society's  physician  to 
send  in  a  written  statement  every  two  weeks,  stating  how  such  sick 
member  is  getting  on,  and  also  send  certificate  of  sickness  at  the 
same  time,  stating  the  nature  of  his  disease,"  etc.  It  is  further  pro- 
vided that  the  board  of  trust>ees,  provided  for  by  the  constitution, 
and  who  are  required  to  hold  their  regular  meetings  on  the  Friday 
evening  preceding  the  regular  meetings  of  the  society,  "  shall  inves- 
tigate all  complaints  connected  with  the  affairs  of  the  society,  and 
the  recording  secretary  shall  report  the  same  at  the  following  meet- 
ing. They  shall  have  full  power  to  act  in  all  cases  submitted  to  them 
by  the  society,  and  from  their  decisions  there  shall  be  no  appeal 
*  *  *  No  moneys  shall  be  withdrawn  from  the  deposit,  unless  by  a 
majority  of  the  board  of  trustees.  They  shall  also  examine  all  claims 
of  members  for  sick  allowance,  and  if  found  correct,  order  the  same 
paid." 

It  appears  from  the  record  that  on  the  third  of  October,  1881,  the 
plaintiff  demanded  of  the  society  payment  to  him  of  three  hundred 
and  fifty-two  dollars,  which  he  claimed  to  be  due  him  as  sick  allow- 
ance accruing  subsequent  to  November  29,  1880.  The  claim  was 
presented  to  the  society  at  its  regular  monthly  meeting,  which  was 
held  the  evening  of  the  day  of  the  demand,  and  was  by  the  society 
referred  to  its  board  of  trustees.  Instead  of  awaiting  the  considera- 
tion and  determination  of  the  board,  the  plaintiff  within  a  few  days 
commenced  this  suit  against  the  society  to  recover  the  amount 
claimed  by  him.  He  undoubtedly  did  so,  as  appears  from  the  rec- 
ord, because  the  physician,  at  the  instance  of  one  of  the  trustees, 
had  some  time  before  ceased  furnishing  the  plaintiff  with  a  certifi- 
cate of  his  illness.  It  clearly  appears  from  the  evidence  that  plaintiff 
was  sick  and  unable  to  work  during  the  time  for  which  he  claimed 
the  allowance,  and  had  been  so  circumstanced  for  a  long  time  prior 
thereto.  But  it  is  not  to  be  presumed  that  the  board  of  trustees 
would,  upon  the  facts  being  made  to  appear,  have  refused  to  award 
the  plaintiff  the  rehef  to  which  he  was  entitled.  At  all  events,  the 
plainti£^  when  he  became  a  member  of  the  society,  assented  to  the 
provisions  of  its  constitution  and  by-laws,  and  is  bound  by  them. 
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The  constitation  of  the  society  in  terms  proyides  that  the  board  of 
trustees  shall  examine  all  claims  of  members  for  sick  allowance,  and 
if  found  correct,  order  the  same  paid.  In  this  case,  without  eTen 
giving  the  board  an  opportunity  to  examine  his  daini,  the  plaintiff 
resorted  to  suit:  See  Anacosta  Tribe,  No.  12,  Improved  Order  of 
Bed  Men  v&  Murbach,  13  Mo.,  91,  and  Van  Dyke's  case,  2  Whart, 
809. 

Judgment  and  order  reversed. 

McKwt,  J.,  and  MoEinstbt,  J.,  concurred. 
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LOWER  COURT  DECISIOxVS. 


INSURABLE    INTEREST.— ABANDONMENT.— TOTAL   LOSS. 


United  Slates  District  Court,  N.  D.  lUinm. 


YOUNG 

UNION  INS.  CO.* 

Where  the  legal  title  is  iu  a  trustee,  he  may  insure  a  vessel  for  the  use  of  the 
beneficiary. 

The  policy  provided  that  the  insured  might  abandon  if  the  damage  exceeded 
50  per  cent  of  the  amount  insured. 

Held.  That  in  case  of  stranding,  if  the  cost  of  getting  the  vessel  off,  and  of 
getting  her  to  a  port  of  safety  added  to  the  cost  df  repairs  would  exceed 
50  per  cent,  the  right  to  abandon  existed. 

Delay  in  giving  notice  of  abandonment  will  not  affect  the  rights  of  the  in- 
sured where  such  delay  has  done  no  injury  to  the  insurer. 

Where  the  insurer,  under  the  sue  and  labor  clause,  takes  possession  for  the  pur- 
pose of  saving,  and  if  necessary  repairing  the  property,  they  must  make 
reparation  and  return  within  a  reasonable  time  or  keep  the  property  and 
atisume  a  total  loss. 

The  underwriters  who  assumed  to  repair  were  bound  to  seek  and  replace  the 
sails  and  running  rigging,  although  stored  where  the  insured  could  easily 
secure  and  replace  them. 

Blodostt,  J. 
In  this  case,  libelant  seeks  to  hold  respondent  for  a  constructiTe 
total  loss  upon  a  policy,  bj  which  respondent  insured  to  libelant  a 
half-interest  in  the  schooner  H.  D.  Moore,  her  tackle,  apparel,  and 
furniture,  for  the  sum  of  $2,600,  against  the  perils  of  navigation 
upon  the  lakes,  riyers,  etc,  from  the  first  daj  of  April,  1888,  to  the 

•  Decision  r«ndered.  Jane  16,  1886.    From  Federal  BeporUr. 
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thirtieth  day  of  November  of  that  year;  loss  payable  to  libelant  or 
t)  his  order.  The  defenses  set  up  are:  (1)  That  libelant  had  no  in- 
surable interest  in  the  schooner,  but  that  he  held  the  legal  title  as 
naked  trustee  for  one  James  T.  Young  ;  (2)  that,  under  the  facts  in 
the  case,  and  the  terms  of  the  contract  of  insurance,  the  libelant 
was  not  entitled  to  abandon  the  schooner  as  for  a  constructiye  total 
loss;  and  respondent  is  not  hable  on  said  poHcy  for  such  loss. 

There  is  little,  if  any,  conflict  in  the  testimony  as  to  the  material 
facts  of  the  case.  It  is  undisputed  that,  in  March,  1880,  James  T. 
Young  and  one  James  McMuUen  purchased  the  schooner  in  ques- 
tion from  H.  D.  Moore,  each  paying  one-half  the  price;  that  said 
James  T.  Young  directed  that  his  interest  in  the  purchase  should  be 
conveyed  to  the  libelant,  and  accordingly  a  biU  of  sale  in  due  form 
was  executed  and  delivered  by  Moore  to  Ubelant,  and  the  said  Mo- 
Mullen,  conveying  to  each  of  them  an  undivided  half  of  said 
schooner,  with  her  boats,  tackle,  etc.;  that  the  said  James  T. 
Young,  from  the  time  of  said  purchase  up  to  the  time  of  the  loss 
now  in  question,  resided  in  Chicago,  and  acted  as  the  manager  and 
ship's  husband  of  said  schooner,  and  had  the  benefit  of  the  earnings 
of  the  half  interest  standing  in  the  name  of  libelant;  that^  at  the 
time  the  policy  now  in  question  was  taken  out,  the  agents  of  re- 
spondent were  fully  mformed  of  the  fact  that  the  beneficial  owner- 
ship was  in  the  said  James  T.  Youog,  and  issued  said  policy  with 
the  knowledge  and  understandng  that  libelant  was  acting  as  trustee, 
for  said  James  T.  Young,  and  insuring  his  interest. 

It  also  appears  that  on  Noyember  13,  1883  and  while  the  policy 
was  in  full  force,  the  schooner  was  stranded  in  a  gale  of  wind  upon 
the  east  shore  of  Lake  Michigan,  near  Kilderhouse  Pier;  that  the 
captain  of  schooner  telegraphed  to  the  said  James  T.  Young  the 
fact  that  the  s(;hooner  was  so  stranded,  and  said  Young  promptly 
communicated' his  information  to  Messrs.  Keith  &  Carr,  the  agents 
of  respondent  in  Chicago,  and  also  informed  them  that  the  services 
of  a  tug  and  steam -pump  would  be  necessary  to  get  her  ofif.  On 
receiving  this  information  Keith  &  Carr  requested  Young  to  tele- 
graph to  Manistee  and  ascertain  if  a  tug  could  be  obtained  there, 
and  at  what  price.  Young  sent  a  telegram  to  Manistee  as  requested, 
and  received  answ<)r  that  a  tug  and  steam-pump  could  be  had  for 
$185  per  day.  Keith  &  Carr  then  engaged  the  tug  and  pump,  and 
sent  Capt.  Blackburn,  their  own  wrecking-master,  by  rail  to  meet  the 
tug,  and  take  charge  of  the  work  of  getting  the  schooner  off.  The 
schooner  was  got  afloat  by  the  aid  of  the  tug  and  pump  on  the 
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twenty-first  of  November,  but,  while  at  work  upon  the  Moore,  the 
wrecking-master  received  instructions  from  Keith  &  Carr,  respond- 
ent's agents,  to  take  the  schooner  to  Northport,  about  40  miles  from 
the  place  where  she  had  been  stranded,  and  then  to  take  the  tug  to 
the  assistance  of  another  schooner,  the  Wakrtown,  that  had  been, 
stranded  near  Northport. 

The  wrecking-master  followed  these  instructions,  and  towed  the 
Moore  to  Northport,  which  was  not  a  port  where  she  could  be  re- 
paired, and  then  went  to  the  relief  of  the  Wa'erioivn.  Having  suc- 
ceeded in  getting  the  WaJertown  afloat  and  towing  her  also  to 
Northport,  Capt.  Blackburn,  on  the  seventh  of  November,  attempted 
to  tow  the  two  disabled  vessels  to  Chicago  with  the  tug  he  had  used 
in  getting  them  afloat;  but  the  weather  became  so  tempestuous 
that  he  was  obhged  to  return  to  Northport,  where  he  laid  the  Moore 
up  for  the  winter,  having  employed  her  captain  to  remain  on  board 
of  her  as  ship-keeper.  The  proof  also  shows  that  the  captain  of  the 
Moore  objected  to  being  taken  to  Northport,  and  insisted  that  he 
should  be  towed  to  a  port  of  repair,  or  be  allowed  to  sail  to  Chi- 
cago, which  he  testifies  he  thinks  he  could  have  done  with  safety; 
but  Blackburn,  the  wrecking-master,  told  the  captain  that  his  orders 
were  to  take  the  schooner  to  Northport;  and  he  did  so  against  the 
objections  of  the  captain. 

In  the  latter  part  of  February,  the  hbelant  was  informed  that  the 
charges  for  the  services  of  the  tug  and  steam-pump  h^kd  not  been 
paid,  and  that  a  libel  of  the  schooner  for  such  services  was  threat- 
ened, and  was  also  informed  that  the  schooner  was  in  danger  of  be- 
ing damaged  by  pounding  against  the  pier  or  dock  along  which  she 
was  moored  in  Northport  harbor,  and  on  the  seventh  of  March, 
1884,  notice  of  abandonment  as  for  a  total  loss  was  duly  served  on 
the  proper  agents  of  respondent,  and  iti  apt  time  thereafter  proofs  of 
loss  and  bill  of  sale  to  respondent  in  due  form  of  all  libelant's  in- 
terest in  said  schooner,  with  the  consent  and  by  direction  of  said 
James  T.  Young,  were  duly  delivered,  or  tendered,  to  the  proper 
agents  of  respondent,  but  respondents  refused  to  accept  said  aban- 
donment It  also  appears  that,  in  the  latter  part  of  April,  the 
schooner  was,  by  the  direction  of  the  agents  of  respondent,  towed 
from  Northport  to  the  port  of  Chicago,  where  she  arrived  on  April 
30th.  Soon  after  her  arrival  here,  an  ex  parte  survey  was  made  at 
the  instance  of  the  respondent's  agents  as  to  the  amount  of  repairs 
needed  to  restore  the  schooner  to  the  condition  she  was  in  before 
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the  disaster.  And  after  such  survoj  the  schooner  was  taken  to  a 
dry-dock  here  by  orders  of  the  agents  of  respondent,  but,  owing  to 
some  misunderstanding  with  the  proprietors  of  the  dock  as  to  who 
was  to  pay  for  the  needed  repairs,  she  was  run  out  of  the  dock  and 
remained  in  the  river  until  about  May  24th,  when  she  was  again,  by 
the  direction  of  respondent's  agents,  taken  into  the  dock  and  re- 
paired in  substantial  accordance  with  the  survey;  and  on  the  elev- 
enth of  June  she  was  tendered  to  the  libelant  as  fully  restored  to 
her  condition  prior  to  the  disaster.  The  libelant  refused  to  receive 
her  for  two  reasons  :  (1)  Because  he  insisted  upon  his  right  of 
abandonment,  and  to  be  paid  as  for  a  total  loss;  and  (2)  because 
she  was  not  so  fully  and  completely  repaired  as  to  restore  her  to  the 
same  serviceable  condition  she  was  in  before  the  disaster. 

It  further  appears  that  respondent  paid  the  captain  for  his  ser- 
vices as  ship-keeper  from  the  time  the  schooner  was  laid  up  in  North- 
port  until  she  was  put  into  dry-dock,  and  also  paid  the  wages  of 
seamen  employed  to  assist  in  navigating  the  schooner  from  North- 
port  to  Chicago.  It  also  appears  that  the  expense  incurred  in  get- 
ting the  schooner  oflF  the  beach  and  towing  her  to  Northport,  and 
from  Northport  to  Chicago,  and  the  wages  of  the  ship-keeper  until 
she  went  into  dry-dock  for  repairs,  and  the  wages  of  tiie  seamen  on 
the  trip  from  Northport  to  Chicago  amounted  to  $2,463.93,  and  that 
the  expenses  for  the  repairs  amounted  to  $2,483.37.  It  is  also  con- 
ceded that  at  the  time  of  the  issue  of  the  policy  in  question,  an- 
other policy  was  issued  by  the  Insurance  Company  of  the  State  of 
Pennsylvania  for  the  same  amount,  on  the  half-interest  of  McMuUen, 
co-owner  of  the  schooner  with  libelant,  and  that  the  whole  valne  of 
the  schooner  was  fixed  by  the  terms  of  each  policy  at  $6,500,  thus 
making  the  owners  insurers  for  $750  each.  And  also  that  the  same 
agents,  Keith  &  Carr,  represented  the  insurers  in  both  policies. 
The  proof  also  shows  that  at  the  time  the  schooner  was  tendered  to 
the  libelant,  on  June  2d,  there  were  no  sails  or  running  rigging 
upon  her,  and  her  anchor  was  a  second-hand  one  and  much  lighter 
than  her  old  anchor,  which  was  lost  at  the  time  of  the  disaster,  thai 
her  center  board  would  not  work  in  the  box,  and  that  her  yawl  or 
small-boat  had  been  lost  in  the  disaster  and  had  not  been  replaced. 
It  farther  appears  that  on  Au'^ust  30, 1884,  the  schooner  was  again 
tendered  to  libelant  by  respondent,  but  that  while  another  anchor 
of  substantially  the  weight  and  usefulness  of  the  one  lost  had  been 
placed  on  board  of  her,  she  still  had  no  running  rigging,  nor  sails, 
nor  yawl-boat.  • 
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The  policy  in  question  contains  the  following  clauses,  which  it  be- 
comes material  to  consider  in  the  light  of  the  facts  in  the  proof : — 

''It  is  agreed  that  the  acts  of  the  insured,  or  insarer,  or  its  agent,  in  re- 
oovering,  saving,  and  preserving  property  insured  in  case  of  disaster  shall  not 
be  considered  a  waiver,  or  an  acceptance  of  an  abandonment,  nor  as  affirming 
or  denying  any  liability  under  this  policy ;  but  said  act  shall  be  considered  as 
done  for  the  benefit  of  all  concerned,  and  without  prejudice  to  the  right  of 
either  party. 

"  Further,  the  insured  shall  not  have  a  right  to  abandon  the  vessel  in  any 
case,  unless  the  amount  which  the  insurer  would  be  liable  to  pay  under  an 
adjustment  as  of  a  partial  loss  shall  exceed  half  the  amount  insured.'' 

As  to  the  first  point  made  by  the  defense,  I  understood  at  the 
time  of  the  argument  that  it  was  substantially  abandoned,  as  the 
proof  showed  without  dispute  that  the  insurers  were  fully  advised, 
at  the  lime  this  policy  was  taken  out,  of  the  nature  of  the  libelant's 
interest,  and  that  he  intended  by  such  policy  to  insure  the  half-in- 
terest standing  in  his  name,  for  the  benefit  of  his  brother,  James  T. 
Young.  Whether  said  point  was  abandoned  or  not,  I  am  well  satis- 
fied that  it  is  not  weU  taken,  as  the  authorities  all  seem  to  concur  in 
the  proposition  that  the  legal  title,  being  wholly  in  libelant  as 
trustee,  he  had  the  right  to  insure  the  property  so  held  by  him  for 
the  use  of  his  beneficiary.  As  to  the  second  point  made  by  the  de- 
fense, the  contention  is  tiiat  the  insured  cannot  add  the  cost  of  re- 
pairs to  the  cost  of  getting  the  schooner  off  the  beach,  and  getting 
her  to  a  port  of  safety  and  repairs,  for  the  purpose  of  making  such 
an  amount  as  to  equal  or  exceed  half  the  amount  insured. 

Without  going  into  a  discussion  of  the  somewhat  technical  learn- 
ing on  the  subject  of  the  right  of  abandonment^  either  at  common 
law  or  under  the  old  forms  of  policy,  or  under  what  is  known  as  the 
"  Boston  clause,"  it  is  sufficient  to  say  that  it  seems  to  me  the  only 
question  to  be  considered  for  the  purpose  of  settling  the  right  of 
abandonment  under  the  50  per  cent  clause  in  this  policy  is  the 
amount  of  damage  which  the  owner  of  the  insured  property  received 
by  reason  of  the  disaster  sustained  by  the  schooner;  and  there  can 
be  no  doubt  from  the  proof  that  the  damages  by  reason  of  the  dis- 
aster in  question  consisted,  first,  in  the  expense  of  getting  the 
schooner  afloat,  and  getting  her  to  a  port  of  safety  and  repair,  in- 
cluding the  care  and  keeping  of  the  schooner  in  the  interval  be- 
tween the  time  she  was  got  afloat  and  the  time  she  reached  a  port  of 
repair,  and  the  cost  of  repairing  her,  so  as  to  put  her  in  as  good  a 
condition  as  she  was  before  the  disaster;  and  the  proof  abundaoUy. 
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shows  thafc,  after  deducting  from  the  cost  of  the  repairs  one-third 
new  for  old,  and  charging  to  the  owner's  interest  his  portion  of  the 
salya^e  expenses,  the  amount  of  the  salvage  expenses  and  the  repairs 
would  equal  one-half  of  the  amount  insured. 

It  is  argued  that  the  owner  should  have  exercised  his  right  of 
abandonment  at  once  when  he  learned  of  the  disaster  to  the 
schooner,  and  that  the  insurers  having,  under  what  is  known  as  the 
"  sue  and  labor  "  clause  of  this  poUcv,  simply  taken  measures  to  get 
the  vessel  afloat  and  get  her  to  a  place  of  safety  and  repair,  these 
expenses  are  to  be  adjusted  as  against  all  interests  by  a  general  av- 
erage, and  only  the  repairs  are  to  be  adjusted  upon  the  basis  of  a 
partial  loss,  or  particular  average;  but  such  course  seems  to  be 
neither  called  for  by  the  spirit  or  letter  of  this  contract  of  insurance. 
The  purpose  and  intent  of  the  policy  was  to  make  the  insured  whole 
for  any  damage  the  schooner  might  receive  from  any  of  the  perils 
insured  against,  and  if  such  damage  exceeded  50  per  cent  of  the 
amount  insured,  then  the  right  of  abandonment  is  given;  and  there 
can  be  no  dispute  but  what  the  expense  of  getting  the  vessel  off  and 
of  the  necessary  repairs,  after  making  all  deductions  called  for  by 
the  policy,  more  than  equals  50  per  cent  of  the  amount  insured.  I 
think  the  conclusion  I  have  arrived  at  is  fully  supported  by  the 
opinion  of  Mr.  Justice  Matthews  in  Wallace  vs.  Thames  &  M.  Ins. 
Co.,  22  Fed.  Rep.,  66. 

It  is  further  urged  that  the  insured  is  chargeable  with  unreason- 
able delay  in  giving  his  notice  of  abandonment, — ^the  disaster  to 
the  schooner  having  occurred  in  November,  and  the  notice  of  aban- 
donment not  having  been  given  until  the  seventh  of  March  follow- 
ing; but  I  do  not  see  under  the  peculiar  facts  in  this  case,  how  this 
delay  can  have  worked  any  injury  to  the  insurer,  and  if  it  did  not  it 
seems  to  me  it  should  not  in  any  way  impair  or  affect  the  rights  of 
the  insured  in  the  premises.  If  the  agents  of  respondent  had  taken 
the  schooner  at  once,  upon  getting  her  afloat,  to  a  port  where  she 
could  have  been  repaired,  and  where  a  survey  could  have  been  made 
to  determine  the  cost  of  such  repairs,  it  might  have  been  the  duty 
of  the  insured  to  have  exercised  his  right  of  abandonment  at  an 
earlier  time  or  as  soon  as  an  intelligent  survey  could  be  made,  and 
the  amount  of  damage  by  the  disaster  ascertained;  but,  inasmuch  as 
the  schooner  in  this  case  was  detained  at  Northport  by  the  act  of 
the  respondent,  and  against  the  protest  and  objection  of  her  master, 
acting  as  agent  for  the  owners,  so  that  the  insured  could  not  intelli- 
gently and  fully  ascertain  the  extent  of  the  damage,  and  the  probable 
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oost  of  repairs,  so  as  to  determine  the  full  extent  of  the  damage  by 
reason  of  the  disaster;  and  inasmuch  as,  at  the  time  the  notice  of 
abandonment  was  given,  there  was  still  ample  time  for  the  respond- 
ent to  have  repaired  the  schooner,  or  sold  her  without  repair  for  the 
next  season's  business, — ^it  seems  to  me  it  does  not  he  in  the  insur- 
er's mouth  to  object  to  the  delay.  It  certainly  was  not  the  fault  of 
the  owner  of  this  schooner  that  she  was  kept  from  a  port  of  repair 
and  out  of  the  possession  of  her  own  owner. 

What  are  called  "  salvage  "  expenses  and  the  "repair"  expenses, 
when  added  together,  make  more  than  50  per  cent  of  the  amount  in- 
sured, and  this  fact  seems  to  me  to  give  the  insured  the  right  of 
abandonment,  unless  he  has  lost  it  by  unreasonable  delay;  and  as  I 
do  not  see  that  the  delay  under  the  circumstances  was  unreasonable, 
it  appears  to  me  that  the  right  of  abandonment  was  not  lost  or 
waived.  It  also  seems  quite  dear  to  me  that  the  underwriters  have 
dealt  with  this  property  since  the  disaster  in  such  manner  as  to 
make  it  their  own.  From  the  time  the  wrecking-tug  took  hold  of 
the  schooner  to  get  her  off  the  beach  up  to  the  time  she  was  tend- 
ered to  the  hbelant  and  his  co-owner  on  the  eleventh  of  June, 
1884,  she  was  continuously  in  the  possesion  and  control  of  the  in- 
surance companies;  and  when  she  was  tendered  on  the  eleventh  of 
June,  she  had  not  been  so  repaired  as  to  restore  her  to  the  condition 
in  which  she  was  immediately  prior  to  the  disaster.  The  right  to 
repair  and  return  the  insured  property  after  disaster  implied  of  it- 
self the  obligation  to  return  her  in  as  good  condition  as  she  was  in 
before  the  straoding;  and  yet  the  proof  shows  that  no  sails  or  run- 
ning rigging  were  tendered  with  her,  nor  was  her  anchor  or  yawl- 
boat  replaced,  as  they  should  have  been.  After  the  refusal  of  the 
libelant  to  accept  the  schooner,  instead  of  promptly  completing  the 
reparation,  respondent  retained  the  schooner,  without  any  apparent 
excuse,  until  more  than  half  the  season  of  navigation  for  that  year 
had  gone  by,  and  then  made  another  tender  while  she  was  still  in  an 
incomplete  condition.  I  think  there  can  be  no  doubt  of  the  general 
proposition  that  where  underwriters  take  possession  of  insured  prop- 
erty under  the  "  sue  and  labor  "  clause  for  the  purpose  of  saving, 
and,  if  necessary,  repairing  the  property,  they  must  make  reparation 
and  return  within  a  reasonable  time,  or  tliey  make  the  property 
their  own,  and  are  Uable  as  for  a  total  loss;  and,  it  seems  to  me,  the 
case  is  therefore  brought  clearly,  by  the  facts,  within  the  operation 
of  this  principle,  and  that  the  insurance  companies  could  not  keep 
thi§  property  in  their  own  control  for  nine  months  after  the  disaster 
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and  then  compel  the  owners  to  take  it  back»  especially  in  an  incom- 
plete condition. 

It  was  urged  that  the  sails  and  running  rigging  of  this  schooner 
were  stored  in  a  sail-loft,  and  where  the  owner  could  readily  have 
obtained  them  without  expense  for  the  purpose  of  putting  them  in 
place  ;  but  it  was  the  duty  of  the  insurers,  who  had  assumed  the 
task  of  restoring  this  vessel  to  her  original  condition,  to  have  put 
her  in  complete  sailing  trim  before  they  could  compel  the  owners  to 
accept  her  from  their  hands.  They  were  not  obliged  to  seek  the 
sails  and  rigging  where  they  had  been  stowed  and  take  the  expense 
or  delay  of  putting  them  in  place,  but  had  the  right  to  insist  that 
this  should  be  done  by  the  insurers  as  part  of  the  repairs.  I  am, 
therefore,  of  the  opinion  that  the  libelant  makes  out  by  the  proof  in 
this  case  a  dear  right  of  recovery  as  for  a  constructive  total  loss;  and 
the  finding  will  therefore  be  for  the  amount  of  the  policy,  with  in- 
terest after  60  days  from  the  time  proofs  of  loss  were  served. 
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DIGEST  OF  DECISIONS 

IN  INSURANCE  CASES,  RENDERED  IK  THE  UNITED  STATES  SUPREME 
AND  CIRCUIT  COURTS,  AND  IN  THE  STATE 
SUPREME  COURTS. 

ABANDONMENT. 

§  167.  Marine. — Repairs  Subject  lo  Oeneral  Average  in  Case 
of  Vduntary  Stranding. —  What  may  he  Dune  in  Case  if. — Effect 
of  Mortgage  Hdd  ly  President  of  inaurei*. — Repairs  to  a  ship,  ren- 
dered necessary  by  a  voluntary  stranding,  are  the  subject  of  a 
general  average  contribution,  and  are  a  charge  upon  under- 
writers who  have  insured  the  ship  against  total  loss  and  general 
averaga  A  ship  which  had  been  voluntarily  stranded  and  aban- 
doned to  the  underwriters,  was  raised  by  them  and  tendered 
back  to  the  owner  without*  being  repaired,  and  without  an  offer 
to  pay  the  expenses  of  the  repairs  rendered  necessary  by  the 
stranding.  Held^  That  the  owner  was  under  no  obligations  to 
receive  her,  and  that  the  underwriters  must  be  deemed,  as  a  mat- 
ter of  law,  to  have  accepted  the  abandonment.  When  an  insured 
vessel  is  stranded  and  abandoned,  there  are  three  courses  open 
to  the  underwriters  :  they  may  accept  the  abandonment  and  pay 
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for  a  total  loss ;  they  may  alllow  the  vessel  to  lie  on  the  beach 
and  contest  the  owner's  right  to  abandon ;  or  they  may  elect  to 
raise  and  repair  her,  and  if  they  can  do  this  for  less  than  half 
her  valnation,  they  may  return  her  to  her  owner  and  thus  avoid 
paying  a  total  loss ;  but  in  so  doing  they  mast  act  promptly,  that 
the  owner  may  be  repossessed  of  his  property  without  unneces- 
sary delay.  A  stranded  vessel,  owned  by  a  corporation,  was 
abandoned  to  the  underwriters  by  an  instrument  in  writing, 
signed  by  the  president  of  the  corporation,  who,  at  the  same 
time,  held  a  mortgage  upon  her  in  his  individual  capacity. 
Hdd^  That  as  he  would  be  estopped  to  set  up  the  mortgage 
against  the  underwriters,  the  abandonment  conveyed  to  and 
vested  in  them  '*  an  unincumbered  and  perfect  title  to  the  subject 
abandoned." 

Oitting  and  discussing  Fowler  vs.  Bathbones,  12  Wal.,  102 ;  Wallace  tf. 
Ins.  Co.,  22  Fed.  Rep.,  66 ;  Oopelin  vs.  Ins.  Co.,  9  Wall,  461 ;  Peele  vs. 
Suffolk  Ins.  Co.,  7  Pick.,  254 ;  Reynolds  vs.  Ocean  Ins.  Co.,  1  Meto.,  160 ; 
Norton  vs.  Lexington  Ins.  Co.,  16  111.,  235  ;  Younger  ys.  Gloucester  Marine 
Ins. 'Co.,  1  Spr.,  236;  s.  c,  2  Curt.,  322;  Provincial  Ins.  Co.  v&  Lednc, 
L.  R.,  6  P.  C,  224 ;  Copeland  vs.  Ins.  Co.,  Wool,  289;  Peele  vs.  Mer- 
chants* Ins.  Co.,  3  Mason,  29  ;  Marmaud  vs.  Melledge,  123  Mass.,  176; 
Herm.  Chat  Mortg.,  355  ;  Hayes  vs.  Livingston,  34  Mich.,  387 ;  Dann  vs. 
Cudney,  13  Mich.,  139 ;  Truesdail  vs.  Ward,  24  Mich.,  117 ;  Meister  vs. 
Bimey,  id.,  435, 

NorOiwestem  Transp.  Co,  vs.  Continental  Ins,  Co, 
Rep'd  J<mx%  p.  826.  Mich.  U.  S  a  O. 

AGENT. 

§  108.  FiRK—When  he  may  Sue.— When  Proofs  by  are  Svffi- 
derd. —  Waiver  of  Proofs. — ^An  agent  intrusted  by  his  principal 
nith  sole  management  of  his  business  during  his  absence,  has 
power  to  bring  suit  in  the  name  of  the  principal  to  recover  on  a 
policy  in  the  case  of  loss  by  fire. 

Ayresva  Hartford  Ins.  Co.,  17  Iowa,  176;  Farmers*  Mutual  Insurance 
Co.,  vs.  GrayviUe,  74  Pa.  St.,  17 ;  O'Conor  vs.  Hartford  Fire  Ins.  Co.,  81 
Wis.,  160;  Northwestern  Ins.  Co.  vp.  Adkinson,  3  Bush.  (Ky.),  328 ;  Sims 
va  State  Ins.  Co.,  47  Mo.,  54. 

In  the  case  of  such  absence  proofs  of  loss  by  the  agent  are 
sufficient  compliance  with  the  requirement  that  they  shall  be 
rendered  by  the  principal,  where  the  latter  cannot  be  found* 
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When  the  proofs  were  so  made  and  retnmed  by  the  company  for 
amendment,  and  were  amended,  and  again  returned  for  farther 
amendment  without  objection  as  to  lapse  of  time,  this  was  a 
waiver  of  objection  that  they  were  made  too  late.  , 

Oerman  Fire  Ins,  Co,  vs.  Qrunert,    . 
Bep'd  Jour  1,  p.  844.  Izx.  8.  a 

ASSIGNMENT. 

§  169.  Fire. — Soliciting  Agent  hoa  no  Power  to  Comer  t  to. — A 
mere  soliciting  agent  who  had  never  had  any  connection  with 
the  policy  had  no  power  to  consent  to  its  assignment,  although 
the  blank  form  provided  for  consent  by  an  agent,  and  where  the 
policy  provided  that  it  should  be  void  if  assigned  without  the 
company's  assent,  the  agent  had  no  power  to  bind  the  company. 

Strickland  vs.  Council  Bluffs  Ins,  Co. 
Rep'd  Jour'],  p.  868.  Iowa  8.  0. 

BENEVOLENT  SOCIETY. 

§  170.  LiPE. — Cons  ruction  of  Certificate  as  to  Heirs  arid 
Demsees. —  When  Assessment  must  he  shown. — The  certificate  of  a 
benefit  society  in  the  clause  relating  to  payment,  origiually  con- 
tained a  blank  space  after  the  words  ''  paid  as  a  benefit  to,"  fol- 
lowed by  the  words  "  or  in  the  event  of  *  *  *  prior  death  to  the 
legal  heirs  or  devisees  of  the  holders  of  this  certificate.'*  It  was 
filled  up  by  inserting  the  words  '*  bis  devisees  "  in  the  first 
hiatus,  and  the  word  "  their "  after  "  in  the  event  o£"  The 
insured  left  no  wiiL  Eddy  That  it  was  not  the  intention  that  no 
claim  should  arise  unless  there  were  devisees  under  a  wiU.  In 
the  absence  of  a  will  Ihe  benefit  would  accrue  to  his  legal  heii-s. 

DistiDgnishing  Morley  vs.  Aid  Association,  11  Ins.  L.  J.  141. 

In  order  to  recover  on  a  certificate  which  provides  that  in  the 
event  of  a  claim  the  association  shall  levy  an  assessment  and 
pay  over  the  amount  collected,  it  must  be  shown  that  the  assess- 
ment was  levied  and  the  amount  collected. 

Smith  vs.  Covenant  Mut.  Den.  Assjciatiou. 
Bep'd  Jonr'l,  r*  861.  Wu.  U.  8.  C.  O 
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BENEVOLENT  SOCIETY. 

§  171.  Life.— A^o/wrc  of.— When  FaUvre  to  Nominate  a  Bene- 
ficiary  Causes  Lapse  m  the  BeneJU. — Parol  Evid^we  not  Admis- 
siUe  to  hhow  Beneficiary. — Benevolent  societies  are  practically 
life  companies. 

May  on  Ids.  (2d  ed),  }  550,  a,  and  cases  cited  ;  Smith  vs.  Ballard,  61  N. 
H.;  Dennett  v«.  Kirk,  59  N.  H.,  10;  Commonwealth  vs,  Wetherbee,  105 
Mass.,  149  ;  State  vs.  Merchants'  Exchange  Mutnal  Benev.  See.,  11  Re- 
porter, 163  (Mo.,  Nov.,  1880). 

The  plaintiff's  intestate  was  a  member  of  the  defendant  as- 
sociation. The  defendant  is  a  corporation  chartered  "for 
charitable  and  benevolent  parposes,  and  for  famishing  relief 
and  assistance  by  means  of  mutual  agreements  and  payments 
of  funds."  His  certificate  of  membership  recited  that  "  a  sum 
not  exceeding  $2,000,  will  be  paid  by  the  association  as  a 
benefit,  upon  due  notice  of  his  death,  and  the  surrender  of 
this  certificate,  to  such  person  or  persons  as  he  may,  by 
entry  on  the  record  book  of  the  association,  or  on  the  face  of 
this  certificate,  direct  the  same  to  be  paid,  provided  he  is  in 
good  standing  when  he  dies."  He  was  in  good  standing  when 
he  died.  No  person's  name  was  entered  on  the  record  book  of 
the  association,  or  on  his  certificate,  showing  to  whom  the  bene- 
fit should  be  paid.  Held,  That  the  plaintiff  could  not  recover. 
Under  such  a  contract  a  member  has  the  power  merely  of  ap- 
pointing the  person  who  shaU  receive  the  benefit.  He  is  bound 
by  the  rules  of  the  association;  and  cannot  change  the  beneficiary 
in  a  way  not  in  conformity  with  them.  The  benefit  is  not  assets 
which  his  administrator  can  recover. 

Ky.  Mut.  Mas.  As8*n  vs.  Miller,  13  Burke,  494 ;  Worley  vs.  N.  W. 
As8*n,  11  Ins.  L.  J.,  141  ;  McClure  vs.  Johnson,  13  Bep.,  13. 

Parol  evidence  is  not  admissible  to  show  to  whom  the  member 

intended  the  benefit  to  be  payable. 

Mason  vs.  Colbum,  99  Mass.,  342. 

Eastman  V8.   Provident  MuL  Relief  Ass^n. 
Bep'd  Jour'l,  p.  868.  N.  H.  8.  a 

MARRIAGE. 

§  l';2.  Life.  —  Brokerage  Contracts  Void  as  Againht  Public 
Policy.— Court  ^  toUl  m  t  Aid  ia  the  Absence  of  Imurahle  Interest. — 
Marriage  brokerage  contracts  are  void  on  grounds  of  public  poUcy. 
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All  contracts  that  create  a  prohibition  of  marriage  are  void  as 
against  public  policy,  bat  conditions  in  conveyances  and  legaoies 
imposing  a  not  anreasouable  restraint  are  not  void.  A  provision 
in  the  charter  of  a  marriage  insurance  company  which  provides 
that  no  member  shall  be  entitled  to  a  benefit  who  marries  within 
three  months,  and  which  grants  upon  marriage  a  stipulated  sum 
for  each  previous  month  that  the  member  was  single,  is  void  as 
operatitig  to  restrain  marriage.  A  marriage  policy  for  the  bene- 
fit of  one  having  no  insurable  interest  in  the  insured  or  in  his 
marriage,  is  void.  The  law  will  not  aid  one  who  has  paid  money 
under  such  a  contract,  either  in  enforcing  it  or  in  recovering  back 
what  he  has  paid. 

Citing  and  discussiDg  2  Lead.  Gas.  in  Eq.,  420  ;  Maddox  vs.  Maddox,  11 
Grat,  804  ;  Morley  vs.  Bennoldson,  2  Hare,  571  ;  Williams  vs.  Oowden,  13 
Mo.,  211 ;  2  Story,  Eq.  Jiir.,  }  933  ;  Coppage  vs.  Alexander,  88  Am.  Dec., 
156  (note)  ;  Collier  vs.  Slaughter,  20  Ala.,  263;  Stackpole  vs.  Beaumont, 
3  Ves.,  89  ;  Yonnge  vs.  Furse,  8  D.  M.  &  G.,  756  ;  Scott  vs.  Tyler,  2  Bro., 
C.  C,  i31,  i88 ;  Hartley  vs.  Bice,  10  East,  22 ;  Sterling  vs.  Sinniokson,  2 
Sooth.,  756;  Chalfant  vs.  Payton,  91  Ind.,  202. 

White  vs.  Equitable  Nuptial  Union,  ^ 

Bep'd  Joiirn»  p.  836.  Aul.  8.  C 

MEASUBE  OF  DAMAGES. 

§  173.  FiBE. — Not  Bestrided  by  Proofs  of  Loss  in  Case  of 
False  Bep^eseniaiions  of  Adjvs'er. — In  an  action  against  a  fire 
insurance  company,  to  recover  the  amoant  of  a  loss,  the  assured 
is  not  limited  to  the  amount  claimed  in  the  proof  of  loss,  if  he 
was  induced  to  execute  the  same  through  the  false  representa- 
tions of  the  company's  adjuster. 

Bap'd  Jour*!,  p.  863.  Cai.  8.  C. 

Cook  VS.  Lion  F,  Ins,  Co, 

TITLE. 

§  174.  Fire.  —  StJe  Ownership  in  Case  of  Bill  of  Sale  <f 
PersoMjil  Property, — Evidence  as  to. — In  determining  whether  8 
bill  of  sale  of  personal  property,  based  upon  a  previously  exist- 
ing debt,  was  absolute,  or  intended  merely  as  a  mortgage,  the 
question  to  be  settled  is,  whether  the  intention  of  the  parties  was 
to  cancel  the  debt,  or  to  secure  it ;  this  is  a  question  of  fact  to 
be  determined  by  the  negotiations  had  at  the  time,  and  the  sub- 
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sequenfc  acts  of  the  parties.  In  determimng  this  question,  a 
person  who  was  present  at  the  time  the  bill  of  sale  was  made, 
may  testify  to  what  he  knew  of  the  transaction.  At  the  time  of 
the  making  of  the  bill  of  sale  in  question,  plaintiff's  vendor  was 
indebted  to  him,  and  was  desirous  of  obtaining  more  money. 
He,  thereupon,  offered  to  sell  him  a  certain  fifteen  hundred  cords 
of  wood,  in  payment  of  the  money  which  was  due,  and  was 
about  to  be  procured.  The  bill  of  sale  of  the  wood  was  accord- 
ingly executed  upon  such  consideration,  and  the  plaintiff  imme- 
diately took  possession,  and  had  it  insured  in  his  own  name. 
The  application  for  insurance  stated  that  the  plaintiff  was  the 
sole  owner  of  the  property.  Subsequently  the  plaintiff  took  an- 
other bill  of  sale  for  the  same  wood,  from  his  vendor.  At  the 
time  of  the  first  bill  of  sale,  it  was  agreed  in  writing  between  the 
parties,  that  the  plaintiff  would  sell  to  his  vendor  the  wood,  if, 
by  a  certain  date,  the  latter  paid  him  the  sum  of  one  thousand 
eight  hundred  dollars.  Hdd,  That  the  whole  contract  was  an 
absolute  sale,  with  the  privilege  to  repurchase  reserved  to  the 
vendee ;  that  the  vendee  was  the  sole  owner  of  the  wood,  and 
was  not  guilty  of  a  breach  of  warranty  in  representing  himself 
as  such  in  his  application  for  insurance. 

Haynie  vs.  RobertsoD,  58  Ala.,  40,  and  cas&s  there  cited ;  Hickman  vs. 
Cautrell,  9  Yerger,  172  ;  Magee  vs.  Catchings,  33  Miss.,  673,  693  ;  Hooper 
ys.  Bailey,  28  Miss.,  328. 

Cook  M.  Lion  F,  Ins.  Co, 

—I  ITS. 

TITLE. 

§  175.  Fire. — A  Lease  is  Change  of  Possession. — A  condition 
in  the  policy,  that  any  change  in  possession,  without  the  writ- 
ten assent  of  the  company,  shall  render  the  policy  void,  is 
broken,  if  the  assured,  without  obtaining  such  assent,  leases  the 
property  assured,  and  surrenders  the  possession  to  another. 

Wenzel  vs.   Commercial  Lis.  Co. 
Bep'd  Joiir*l,  p.  809.  Cal.  B.  0. 

TORNADO. 

§  176.  Fire. —  Whether  L  ghtning  is  the  Cause  o^'  a  Tornado 
a  Question  of  Fact. — Pnpondtrance  of  JSvidenoe  in  Case  of  J5r- 
perts. — A  dwelling  insured  against  lightning  was  destroyed  by  a 
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toroado,  and  it  was  claimed^that  lightning  was  the  efficient  cause 
of  the  tornado,  and  therefore  the  loss.  Expert  testimony  for  and 
against  this  claim  was  produced.  Held,  That  the  question  be^ 
ing  one  of  fact  for  the  jury,  to  be  determined  chiefly  from  expert 
testimony,  it  was  not  error  to  charge  that,  although  the  pre- 
ponderance of  evidence  is  not  always  to  be  determined  from  the 
number  of  witnesses,  yet  where  expert  testimony  must  be  relied 
on,  other  things  being  equal,  the  greater  number  of  witnesses  of 
great  scientific  attainments  should  carry  the  greater  weight,  but 
that  the  jury  should  give  such  weight  to  such  evidence  as  they 
considered  that  it  deserved  when  taken  in  connection  with  all 
the  other  evidence. 

Distingoishing  Ely  vs.  Tesch,  17  Wis.,  202 ;  Bierbach  vs.  Goodyear 
Bubber  Co.,  54  Wis.,  208 ;  8.  c,  11  N.  W.  Rep.,  514. 

Spendey  vs.  Lancanhire  Intt,    Co, 
ftep'd  Joar'l.  p.  817  Wia.  8.  0. 

WAIVER. 

%  17  7.  Fire.— Of  Proofs  of  Loss.— Evidence  of— After  Kiwiolr 
edge  of  Misrepresentation. — Evidence  of  waiver  of  proofs  is  ad- 
missible without  specially  pleading  such  ^^^aiver.  It  is  not  error 
to  instruct  the  jury  that  a  forfeiture  for  misrepresentation  in  the 
application  may  be  waived  by  the  acts  of  the  company  after 
knowledge  of  the  representation,  where  the  doctrine  of  waiver  is 
Applicable  to  the  case.  Where  it  is  desired  to  introduce  evi* 
dence  impeaching  the  representations  in  an  application,  those 
representations  should  first  be  shown. 

Oerman  Fire  Its.  Co.  vs.  Orunert. 

-1168. 

WATCHMAN. 

§  178.  Fire. —  What  is  not  a  GvmiMance  with  the  Pdicy  Con- 
dition.— A  breach  of  any  one  of  the  conditions  contained  in  a 
policy  of  fire  insurance,  on  the  part  of  the  assured,  is  a  good 
defense  to  his  right  of  recovery.  A  policy  of  insurance,  on  a 
quartz  mill,  contained  a  condition  that  "  a  watchman  shall  be 
employed  by  the  assured  to  guard  the  premises  during  such  time 
as  the  mill  is  idle."  The  person  claimed  to  have  been  employed 
as  a  watchman  worked  in  his  own  mine,  twenty-two  hundred  feet 
distant  from  the  mill,  for  six  or  seven  hours  during  the  day ;  at 
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night  he  slept  in  a  house  nine  hundred  feet  from  the  mill,  be- 
tween which  house  and  the  mill  a  hill  intervened,  which  pre- 
vented him  from  seeing  the  mill.  The  mill  was  burned  at  night, 
without  the  knowledge  of  the  so-called  watchman.  Held,  That 
the  condition  of  the  poHcj  was  not  complied  with. 

Gladding  vs.  Ins.  Co.,  Cal.  S.  C,  4  W.  C.  Rep.,  106  ;  Ripley  va  Ina. 
Co.,  80  N.  T.,  162. 

Wernd  vs.  Commercial  Ins,  Co, 

—1175. 

WIFE'S  POLICY. 

§  179.  Life. — Uffect  of  Assignment  to  Creditor  on  the  Bights  of 
Children  Bnefidaries. — F.  took  out  a  life  insurance  policy  paya- 
able  to  M.  and  the  children  of  F.  When  the  polipy  was  taken 
out,  M.  was  his  wife  and  he  had  four  children  living,  by  a  former 
wife.  Subsequently  a  child  was  bom  to  F.  and  M.  Afterwards 
F.  and  M.  transferred  their  right,  title,  and  interest  in  the  policy 
by  an  unsealed  instrument  signed  by  them,  as  collateral  security 
for  a  debt  of  F.,  and  the  instrument  and  the  policy  were  deliv- 
ered to  the  creditor.  No  question  was  made  as  to  the  validity 
of  the  transfer.  On  a  bill  of  interpleader  brought  by  the  insur- 
ing company  after  the  deaths  of  F.  and  M.:  Bdd^  That  the  poU 
icy  was  an  executed,  irrevocable,  voluntary  settlement  in  favor 
of  the  wife  and  the  children  in  being  when  it  was  taken  out. 
Eeld^  Further,  that  F.  and  M.  could  pledge  or  assign  the  policy 
to  the  extent  of  their  interest  in  it.  Held,  Further,  the  policy 
being  for  $5,003,  that  one-fifth  of  this  amount  was  due  to  the 
creditor  and  one-fifth  to  each  of  the  four  children.  Held^ 
Further,  one  of  the  four  children  having  died  a  minor  before  F., 
that  the  one-fifth  due  this  child  should  be  paid  to  his  legal  rep* 
resentativcf  if  any,  and  if  none,  to  the  administrator  of  F.,  the 
child's  father  and  next  of  kin. 

Ricker  vs.  Charter  Oak  Life  Ins.  Co.,  37  Minn.,  193 ;  Foster  vs.  Gile, 
60  Wis.,  603  ;  Baker  vs.  Toung.  17  Mo.,  453. 

Conn,  Mui,  Life  Ins,  Co.  vs,  Baldwin. 
Bep'd  Joar'l,  813.  B  I.  8. 0. 
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REPORT  OF  DE(]ISIONS 

RENDERED  IN  INSURANCE  CASES,  IN  THE  UNITED  STATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


From,  eerti/ied  trawtcripia  in  our  possession. 


SUPREME   COURT  OF   CALIFORNIA. 


WENZEL  4 

COMMERCIAL  IN&  CO.  OF  CALIFORNIA.*) 

A  breach  of  any  ciue  of  the  conditions  contained  in  a  policy  of  fire  insurance, 
on  the  part  of  the  assured,  is  a  good  defense  to  his  right  of  recovery. 

A  policy  of  insurance,  on  a  quartz  mill,  contained  a  condition  that  '*  a  watch- 
man shall  be  employed  by  the  assured  to  guard  the  premises  during  such 
time  as  the  mill  is  idle/'  The  person  claimed  to  have  been  employed  as  a 
watchman  worked  in  his  own  mine,  twenty-two  hundred  feet  distant  from 
the  mill,  for  six  or  seven  hours  during  the  ^ay  ;  at  night  he  slept  in  a  house 
nine  hundred  feet  from  the  mill,  between  which  house  and  the  mill  a  hill 
intervened,  which  prevented  him  from  seeing  the  mill.  The  mill  was 
burned  at  night,  without  the  knowledge  of  the  so-called  watchman.  Held^ 
That  the  condition  of  the  policy  was  not  complied  with. 

A  condition  in  such  policy,  that  any  change  in  possession,  without  the  written 
assent  of  the  company,  shall  render  the  policy  void,  is  broken,  if  the  assured, 
without  obtaining  such  assent,  leases  the  property  assured,  and  surren- 
ders the  possession  to  another. 

Appeal  from  a  judgment  of    the  superior  court  of  Tuolumne 

*  Opinion  filed,  August  29,  1885.    From   Wegl  Coast  Reporter. 
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County,  entered  in  Cavor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial     The  opinion  states  the  facts. 

R.  B.  Wallace,  for  the  Appellant, 
Street  ^  Street,  for  the  JRes^yondenf. 

Morrison,  C  J. 

This  is  an  action  on  a  policy  of  insui*ance  issued  by  defendant 
to  plaintiff  on  the  seventh  day  of  October,  1881^  by  the  terms  of 
which,  in  consideration  of  a  certain  premium  paid  the  former  by  the 
latter,  defendant  insured  the  plaintiff,  for  the  term  of  one  year,  on 
his  certain  quartz  mill,  situated  in  the  county  of  Tuolumne,  and  on 
other  property  in  the  policy  enumerated,  against  loss  by  fire. 

Among  the  conditions  contained  in  the  policy  are  the  following: 
"  It  is  understood  and  agreed  that  a  watchman  shall  be  employed 
by  the  assured  to  guard  the  premises  during  such  time  as  the  mill  is 
idle.  *  *  *  Any  false  representation  by  the  assured  of  the  condition 
of  the  property  *  *  *  or  any  overvaluation  thereof  *  *  *  or  any 
false  or  fraudulent  representation  to  the  authorities  touching  the 
property  hereby  insured  ♦  *  *  or  any  change  in  the  possession 
without  the  written  assent  of  the  company,  shall  render  the  pol- 
icy void."  These  are  the  important  conditions  affecting  the  pol- 
icy which  it  is  material  to  consider  in  this  case,  and  all  of  which,  it  is 
claimed  by  the  company,  have  been  violated  and  disregarded  by  the 
plaintiff.  The  mill  was  destroyed  by  fire  on  the  second  of  August, 
1882,  and  within  the  time  covered  by  the  policy  of  insurance. 

The  company  refused  to  pay  the  loss  incurred,  and  this  action  was 
brought  to  recover  the  same  of  the  company.  Plaintiff  had  judg- 
ment in  the  court  below.  Appellant  moved  for  a  new  trial,  which 
was  denied  by  the  court,  and  the  appeal  is  from  the  judgmetit  as 
well  as  the  order  denying  the  motion  for  a  new  trial.  At  the  time 
of  his  application  for  insurance,  the  plaintiff  represented  to  one 
Deickman,  the  agent  of  the  company,  that  the  property  covered  by 
the  policy  was  of  the  value  of  twelve  thousand  dollars,  and  the 
defendant,  believing  such  representation  to  be  true,  insured  the 
prrperty  on  the  basis  of  a  valuation  thereof  at  twelve  thousand  dol- 
lars. This  is  the  fourth  finding  of  the  court  The  court  further 
finds,  in  the  same  finding,  "  that  the  property  was  of  no  greater 
value  than  between  eight  and  nine  thousand  dollars,  but  the  plaintiff 
did  not  intentionally  deceive  Deickman,  the  agent  of  the  defendant, 
but,  on  the  contrary',  the  plaintiff  estimated  the  property  at  its  cost, 
which  was  the  sum  of  twelve  thousand  dollars."     How  far  did  this 
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false  ref)resentation  of  value,  although  not  made  fraudulently,  affect 
the  validity  of  the  contiract  ?  Was  it  a  breach  of  condition  of  the 
policy  ? 

Another  important  fact  in  the  case  appears  clearly  from  the  evi- 
dence that  the  insured  reported  to  the  authorites  in  giving  in  this 
property  for  assessment,  that  its  value  was  only  five  hundred  dollars 
and  on  that  amount  only  he  paid  taxes  on  the  property  for  the  fiscal 
year  1881  and  1882. 

Another  point  made  on  behalf  of  the  defense  is,  that  the  policy 
contained  a  condition  to  the  effect  that  a  watchman  ehould  be  em- 
ployed by  the  insured  to  guard  the  premises  during  such  time  as 
the  mill  should  be  idle.  Was  that  condition  kept  and  observed  by 
the  plaintiff?  The  sixth  finding  is,  "  that  during  the  space  of  five 
weeks,  immediately  prior  to  the  sixteenth  day  of  October,  1881,  said 
quartz  mill  was  continuously  in  operation  crushing  ore  from  the 
Lynch  quartz  mine;  that,  thereafter,  said  mill  was  idle  until  June, 
1882;  that  it  was  idle  from  on  or  about  the  first  day  of  July,  1882, 
to  the  second  of  August,  1882,  at  which  time  said  mill  was  destroyed 
by  fire,  and  that  it  was  idle  at  the  time  of  its  destruction.*' 

By  the  thirteenth  finding,  the  court  finds  that  one  Lynch  was 
employed  to  watch  and  guard  the  mill,  and  appellant's  counsel  makes 
the  point  that  this  is  not  a  finding  that  Lynch  was  employed  as  a 
watchman  on  the  premises.  However  this  may  be,  it  is  apparent 
from  the  uncontradicted  evidence  in  the  case,  that  Lynch  was  not 
employed  as  a  watchman  of  the  premises,  within  the  sense  and  mean- 
ing' of  the  contract.  It  appears  that  Lynch  was  working  in  his  own 
mine,  twenty-two  hundred  feet  distant  from  the  mill,  for  six  or  seven 
hours  during  the  day,  and  that  at  night  he  slept  in  a  house  nine 
hundred  feet  from  the  mill,  between  which  house  and  the  mill,  a 
hill  intervened,  which  prevented  this  so-called  watchman  from  see- 
ing the  mill  The  mill  was  burned  and  destroyed  without  waking 
Lynch,  and  the  first  intimation  he  had  of  the  destruction  of  the  prop- 
erty, was  in  the  momyig  after  the  fire.  He  was  too  far  away  from 
the  property  during  the  hours  of  the  night,  when  it  most  required 
watching,  to  be  of  any  use  whatever,  as  a  watchman  on  the  premises. 
A  watchman,  according  to  Webster,  is  a  sentinel,  and  a  watchman 
of  a  building  is  one  who  takes  care  of  it  during  the  night-time. 
There  are  other  reasons  apparent  from  the  evidence  in  the  case  for 
holding  that  the  conditions  of  the  contract  for  a  watchman  on  the 
premises  were  not  kept  by  the  insured,  but  we  have  confined  our- 
selves to  the  undisputed  facts  of  the  case. 
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Another  point  made  by  the  appellant,  is  that  the  condition  of  the 
policy  in  regard  to  a  change  in  the  possession  of  the  property,  was 
broken  by  the  insured.  In  the  ninth  finding,  it  is  found  by  the 
court,  as  a  fact  in  the  case,  that  on  the  seventeenth  day  of  January, 
1882,  the  plaintiff  and  others,  without  the  consent  of  the  defendant, 
leased  the  property  insured  and  surrendered  the  possession  thereof 
to  Joseph  Hoskins  and  his  associates.  This  was  a  breach  of  a  condi- 
tion in  the  policy  which  rendered  the  same  void  according  to  the 
express  language  thereof. 

We  are  of  opinion  that  according  to  the  findings  of  the  court,  and 
the  uncontradicted  e\ddence  in  the  case,  the  plaintiff  was  not  entitled 
to  judgment.  A  breach  of  any  one  of  the  conditions  contained  in 
the  policy  was  a.  fatal  breach  on  the  part  of  the  assured,  and  a  good 
defense  to  his  right  of  recovery:     Sections  2,607,  2,612,  civil  code. 

We  cite  the  following  authorities  as  bearing  on  the  points  decided 
in  the  case:  Gladding  vs.  Ins.  Co.,  4  W.  C.  Rep ,  106;  May  on  Insur- 
ance, sections  156,  157;  Ripley  vs.  Ins.  Co.,  30  N.  Y.,  162;  Civil  code, 
section  2,611. 

Judgment  and  order  reversed. 

Sharpstein,  J.,  concurred. 

Thornton,  J.     I  coucur  in  the  judgment. 
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SUPIIEME  COURT  OF  RHODE  ISLAND. 


CONNECTICUT  MUT.  LIFE  INS.   CO.) 

-09, 

CHARLES  F.  BALDWIN,  Adm'b,  et  al.*J 

F.  took  out  a  life  insurance  policy  payable  to  M.  and  the  children  of  F.  When 
the  policy  was  taken  out,  M.  was  his  wife  and  he  had  four  children  livinff, 
by  a  former  wife;  Subsequently  a  child  was  born  to  F.  and  M.  Afterwards 
fC  and  M.  transferred  theii*  right,  title,  and  interest  in  the  policy  by  an  un- 
sealed instrument  signed  by  them,  as  collateral  security  for  a  debt  of  F., 
and  the  instrument  and  the  policy  were  delivered  to  the  creditor.  No  ques- 
tion was  made  as  to  the  validity  of  tbe  transfer. 

On  a  bill  of  interpleader  brought  by  the  insuring  company  after  the  deaths  of 
F.  and  M. 

flc7d,  That  the  policy  was  an  executed,  irrevocable,  voluntary  settlement  in 
favor  of  the  wife  and  the  children  in  being  when  it  was  taken  out. 

EtXA.  Further,  that  F.  and  M.  could  pledge  or  assign  the  policy  to  the  extent 
of  their  interest  in  it. 

ifeM,  Further,  the  policy  being  for  S5,000,  that  one-fifth  of  this^amount  was 
duo  to  tbe  creditor  and  one  liftli  to  each  of  the  four  children. 

HMy  Further,  one  of  the  four  children  having  died  a  minor  before  F  ,  that 
the  one-fifth  due  this  child  should  be  paid  to  his  legal  representative,  if  any, 
and  if  none,  to  the  administrator  of  F.,  the  child's  father  and  next  of  kin. 

BofiwoBTH  &  Champlin,  for  Complainant, 

RoLLiN  Mathewson,  foT  Respondent,  the  Fifth  National  Bank. 

Charles  F.  Baldwin,  for  the  other  Betipondenis, 

DURFEE,  C.  J. 

Thifi  is  a  bill  of  interpleader,  the  object  of  which  i^  to  ascertain 
the  rights  of  the  interpleading  parties  in  the  sum  of  $5,000,  insure 
ance  money,  payable  under  a  policy  on  the  life  of  William  S.  Fifield. 
The  policy  was  issued  by  the  complainant,  a  Connecticut  corporation, 

*  Decuiiuu  renderad,  July  lti^lSB5.    To  appt-ar  io  16  R.  I  Kep. 
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January  26,  1865.  The  premiums,  which  were  to  be  paid  in  ten  years, 
were  all  paid  by  William  8.  Fifield,  the  last  oH  January  26,  1874. 
The  agreement  of  the  company  was  as  iV^Uows,  to  wit:  ''The  said 
company  do  hereby  promise  and  agree  to  and  with  the  said  assured, 
his  executors,  administrators,  and  assigns,  well  and  truly  to  pay  or 
cause  to  be  paid,  at  the  city  of  Hartford,  the  said  sum  insured  to  the 
said  assured,  his  executors,  administrators,  and  assigns,  ninety  days 
after  due  notice  and  proof  is  given  of  the  death  of  the  said  William 
S.  Fifield,  for  the  benefit  of,  and  payable  to  Mai*}-  T.  Fifield  and  the 
children  of  the  said  William  S.  Filield,  deducting  therefrom  all  in- 
debtedness for  premiums  unpaid  at  that  date."  At  the  time  the 
policy  issued,  William  S.  Fifield  had  a  wife,  to  wit,  Mary  T.  Fifield, 
named  in  the  policy,  and  four  children  by  a  former  wife.  On  March 
17,  1867,  a  son  was  bom  to  said  William  S.  and  Mary  T.  Fifield.  On 
March  1, 1875,  the  said  William  S.  and  Mary  T.  delivered  said  policy 
to  the  Fifth  National  Bank  under  the  following  instrument,  namely: 
"  Providence,  March  1,  1875.  In  consideration  of  the  sum  of  one 
dollar  to  us  in  hand  paid,  and  for  other  valuable  consideration,  we 
hereby  assign  and  set  over  all  our  right,  title,  and  interest  in  policy 
No.  42,778  in  the  Connecticut  Mutual  Life  Insurance  Company  of 
Hartford,  to  A.  G.  Still  well,  cashier  of  the  Fifth  National  Bank  of 
Providence,  B.  L"  The  instrument  was  signed  by  William  S.  and 
Mary  T.,  but  was  not  under  seal.  The  instrument  and  policy  were 
delivered  as  collateral  security  for  an  indebtedness  of  about  $8,000 
from  William  S.  to  the  bank  by  promissory  notes,  which  were  subse- 
quently paid  in  part  by  said  William  S.  No  consideration  moved  to 
the  separate  estate  of  Mary  T.  One  of  the  older  childred  died,  July 
22,  ls77.  Mary  T.  died  intestate  in  August,  1884.  William  S.  died, 
October  18, 1884. 

No  question  is  made  in  regard  to  the  validity  of  the  contract.  The 
principal  question  is  whether  the  bank  is  entitled  to  all  or  any  part 
of  the  insurance  money.  We  see  no  reason  why  it  was  not  com- 
petent for  William  S.  and  Mary  T.  to  pledge  or  assign  the  poUcy  to 
the  extent  of  their  interests  in  it,  nor  why  such  pledge  was  not 
effected  by  the  delivery  of  the  pohcy  and  instrument,  however  it 
might  have  been  if  only  the  instrument  had  been  delivered.  The 
question  then  is,  did  the  pledgors  have  any  interest  which  passed  by 
the  pledge,  and  if  so,  what  ?  On  the  one  hand,  the  contention  is 
that  the  entire  policy  passed,  and  if  not,  the  interest  of  Mary  T.  at 
least  On  the  other  hand  the  claim  is  that  only  the  interest  of  Mary 
T.  could  have  passed  in  any  event,  but  that,  she  having  died  -before 
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the  assured,  nothing  passed,  her  interest  being  contiiigent  on  her 
suryiving  him.  In  support  of  the  latter  position,  the  case  of  the 
Connecticut  Life  Ins.  Co.  vs.  Burroughs,  34  Conn.,  305,  is  cited. 
But  there  the  policy  was  by  its  terms  payable  to  the  wife,  or,  if  she 
died  before  the  insured,  to  her  children.*  The  interest  was  clearly 
contingent.  The  policy  here  contained  no  words  of  contingency.  It 
is  argued  that  it  necessarOy  imports  contingency  because  it  was  in- 
tended as  a  family  provision.  We  do  not  think  that  is  clear.  The 
child  that  died  might  have  died  having  children,  in  which  event  it 
could  not  have  been  intended  that  the  surviving  children  of  the 
assured  should  take  all  to  their  exclusion.  The  policy  was  expressed 
to  be  for  the  benefit  of  "  Mary  T.  Fifield  and  my  children."  If  the 
policy  had  been  expressed  to  be  for  the  benefit  of  "  Mary  T.  Fifield 
and  my  four  children,"  we  think  there  can  hardly  be  a  doubt  that 
Mary  T.  and  the  four  children  would  have  taken  each  a  vested  fifth, 
payable  at  the  death  of  the  assured.  It  is  said,  in  May  on  Insurance, 
''  If  the  policy  when  issued  expressly  designates  a  person  as  entitled 
to  receive  the  insurance  money,  such  designation  is  conclusive,  un- 
less some  question  arises  as  to  the  rights  of  the  creditors  of  the  per- 
son who  paid  the  premium  and  procured  the  insurance:"  May  on 
Insurance,  §  317.  It  has  been  said  of  a  policy  similar  to  the  policy 
here,  that  the  taking  of  it ''  was  in  the  nature  of  an  irrevocable  and 
executed  voluntary  settlement  upon  the  wife  and  children :"  Bicker 
vs.  Charter  Oak  Life  Ins.  Co.,  37  Minn.,  193,  196.  We  think  this  is 
sound  law.  It  follows,  it  seems  to  us,  that  the  policy,  when  issued, 
vested  in  the  wife  and  children  then  in  being  the  $5,000,  to  be  paid 
at  the  death  of  the  ass^ired,  i.  e.,  one  thousand  dollars  to  each  of 
them.  This  construction  is  open  to  the  objection  that  it  excludes 
the  after-bom  child.  Possibly,  if  the  policy  had  been  expressed  to 
be  for  the  benefit  of  the  children  only,  the  doctrine  in  respect  of  tes- 
tamentary bequests  to  .children  payable  in  futuro,  namely,  that  the 
bequests  are  payable  to  them  as  a  class,  and  that  the  class  will  open 
to  let  in  after-bom  children  to  participate  jn  the  bequests:  2  Jar- 
man  on  Wills,  5th  Am.  ed.,  704  and  note  11.  But  even  if  thib  doctrine 
of  the  law  of  wills  can  ever  be  applied  to  this  sort  of  family  provision, 
we  are  not  prepared  to  apply  it  here  ;  for  here  the  beneficiaries  are 
not  a  single  clans,  the  children  only,  but  the  ¥rife  and  the  children, 
for  anything  we  can  see,  were  intended  to  take  pari  passu  ¥rith  the 
wife.  Construing  the  policy,  then,  as  an  executed  and  irrevocable 
voluntary  settlement  for  the  benefit  of  Mary  T.  Fifield  and  the  child- 
ren in  being  when  it  was  issued ,  the  question  of  what  interest  passed 
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to  the  bank  as  pledgee  is  easily  answered.  The  bank  as  pledgee  is 
entitled  to,  and  only  to,  the  share  of  Mary  T.  Fifield,  one-fifth  of  the 
insurance  money,  the  other  four-fifths  being  distributable  as  follows, 
to  wit,  one-fifth  to  each  of  the  three  surviving  children  and  the  re- 
maining fifth  to  the  legal  representative  of  the  deceased  child,  if  he 
has  any  legal  representative;  but  if,  on  account  of  his  having  died  a 
minor,  he  has  no  legal  representative,  then  to  the  administrator  on 
the  estate  of  William  S.  Fifield,  his  father,-  and  next  of  kin.  And  see 
Foster,  Adm'r.,  vs.  Gile,  Adm'r.,  60  Wis.,  603;  Baker,  Trustee,  vs. 
Young,  47  Mo.,  463. 

Decree  accordingly. 
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SUPREME  COURT  OF  WISCONSIN. 


Error  to  the   Circuit  Courts  Rock  County. 


SPENSLET,  Adm'x  etc., 

LANCASHIRE  INS.  CO.*i 

A  dwelling  insared  against  lightning  was  destroyed  by  a  tornado,  and  it  was 
claimed  that  lightning  was  the  efficient  cause  of  the  tornado,  and  there- 
fore the  loss.     Expert  testimony  for  and  against  this  claim  was  produced. 

Held,  That  the  question  being  one  of  fact  for  the  jury  to  be  determined  chiefly 
from  expert  testimony,  it  was  not  error  to  charge  that,  although  the  pre- 
ponderance of  evidence  is  not  always  to  be  determined  from  the  number  of 
witnesses,  yet  where  expert  testimony  must  be  relied  on,  other  things  be- 
ing equal,  the  greater  number  of  witnesses  of  great  scientiiic  attain- 
ments should  carry  the  greater  weight,  but  that  the  jury  should  give  such 
weight  to  such  evidence  as  they  considered  that  it  deserved  when  taken 
in  conne<'.tion  with  all  the  other  evidence. 

The  plaintifiTs  intestate  was  living  and  had  a  dwelling-bouse  in 
Iowa  Cotmty,  May  28, 1878.  On  that  day  it  was  totally  destroyed  in 
a  tornado.  At  the  time  of  the  destruction  the  house  and  personal 
property  therein  were  insured  against  fire  or  lightning  by  the  de- 
fendant Soon  after,  this  action  was  commenced  upon  the  policy 
On  the  first  trial,  which  was  in  Dane  County,  the  plaintiff  was  non- 
suited. The  judgment  entered  thereon  was  reversed  by  this  court, 
and  the  cause  was  remanded  for  a  new  trial.  54  Wis.,  433  ;  &  c,  11 
N.  W.  Rep.,  894  The  venue  was  then  changed  to  Bock  County,  and 
the  case  retried  before  Judge  Bennett  and  a  jury.  Seventeen  wit- 
nesses were  sworn  and  examined  on  the  part  of  the  plaintiff,  and 

*  Opiulou  filed.  March  3.  1885. 
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their  testiinoiiy  tended  to  prove  that  the  motive  power  of  the  storm 
or  tornado  was  electricity  or  lightning,  and  two  of  them,  John  H. 
Tice  and  Elisha  Gray,  as  experts,  gave  testimony  tending  to  prove 
that  the  storm  was  of  electrical  origin,  and  the  destruction  of  the 
house  was  due  to  the  effects  of  lightning  or  electricity.  On  the  part 
of  the  defense,  T.  C.  Chamberlain,  W.  W.  Daniels,  John  P.  Finley,  F. 
A.  Smith,  C.  H.  Haskins,  C.  S.  Smith,  J.  E.  Davis,  F.  E.  Nipher,  and 
James  C.  Watson  gave  testimony,  as  experts,  tending  to  prove  that 
the  motive  power  of  tornadoes  is  wind,  and  that  the  cause  of  the 
destruction  of  the  house  was  due  to  the  effects  of  wind,  and  not 
lightning  or  electricity.  The  learned  trial  judge,  among  other  things* 
instructed  the  jury  : — 

"  The  same  rules  of  law  which  govern  the  interpretation  and  con- 
struction of  other  written  contracts  and  agreements  on  other  sub- 
jects, are  equally  applicable  to  contracts  of  insurance,  and  must 
govern  in  their  construction  and  interpretation.  And  the  phrase 
above  quoted  from  the  policy,  and  the  words  it  contains,  are  to  be 
construed  according  to  their  sense  and  meaning,  aa  collected  from 
the  words  themselves  and  the  entire  phrase  ;  and  in  arriving  at  their 
sense  and  meaning  the  words  themselves  are  to  be  understood  in 
their  plain,  ordinary,  and  popular  sense.  In  other  words,  the  best 
construction  is  that  which  is  made  by  viewing  the  subject  of  the  con- 
tract as  the  mass  of  mankind  would  view  it,  for  it  pay  be  safely  as- 
sumed that  such  was  the  aspect  in  which  the  parties  themselves  to 
the  contract  viewed  it  A  result  thus  obtained  is  exactly  what  is  ob- 
tained from  the  ordinary  rule  of  intention ;  and  the  word  *  light- 
ning,' in  this  policy  of  insurance,  must  be  understood  in  its  plain^ 
ordinary,  and  popular  sense. 

"  It  is  conceded  by  both  parties  to  this  litigation  that  the  property 
insured  was  destroyed  in  a  tornado.  But  the  plaintiff  contends  thtU 
the  active  agent  and  real  direct  cause  of  its  destruction  was  light- 
ning ;  while  the  defendant  contends  that  the  proximate  cause  of  its 
destruction  and  loss  was  violent  windstorm,  commonly  called  a  *  tor- 
nado,' and  that  lightning  had  nothing  to  do  with  it,  and  that  elec- 
tricity was  not  the  cause  of  the  tornado,  and  was  not  an  active 
agent  in  the  ruin  and  destruction  which  marked  its  path  through 
the  country.  This  policy  is  a  general  insurance  against  lightning, 
and  most  certainly  covers  all  known  effects  of  electricity  coming  un- 
der the  general  head  of  lightning.  Webster  defines  lightning  as  '  a 
discharge  of  atmospheric  electricity,  accompanied  by  a  vivid  flash  of 
light,  commonly  from  one  cloud  to  another,  sometimes  from  a  cloud 


Digitized  by  VjOOQ IC 


1885.J        Spensely,  AdrrCx  e/c,  V8.  Lancashire  Ins.  Go,         819 

to  the  earth.  The  sound  produced  by  the  electricity  in  passing  rap- 
idly through  the  atmosphere  constitutes  thunder.'  He  also  defines 
ball  lightning  as  a  rare  form  of  lightning,  seen  as  a  globe  of  fire 
moving  from  the  cloud  to  the  earth  ;  chain  lightning  is  lightning  in 
angular  or  zig-zag  and  often  forked  flashes.  And  the  Imperial  Dic- 
tionary says  that  'lightning  is  a  sudden  discharge  of  electricity 
from  a  doud  to  the  earth,  or  from  the  earth  to  a  cloud,  or  from  one 
cloud  to  another  ;  that  is,  from  a  body  positively  charged  to  one 
.negatively  charged,  producing  a  vivid  flash  of  light,  and  usually  a 
loud  report  called  thunder.'  Webster  defines  a  tornado  as  '  a  vio- 
lent gust  of  wind,  or  a  tempest,  distinguished  by  a  whirling,  pro- 
gressive motion,  usually  accompanied  with  severe  thunder,  Hghtning 
and  torrent  of  rain,  and  commonly  of  short  duration  and  smaU 
breadth  ;  a  hurricane.'  And  other  dictionaries  and  encyclopedias- 
give  substantially  the  same  definition  ;  and  they  tell  us  that  a  hurri- 
cane is  generally  accompanied  by  thunder  and  lightning,  and  rain 
and  hail ;  and  the  Imperial  Dictionary  says  that  *  they  appear  to 
have  an  electrical  origin.*  And  the  Imperial  Dictionary  defines  elec- 
tricity as  *  the  name  given  to  the  cause  of  a  series  of  phenomena  ex- 
hibited by  various  substances,  and  also  to  the  phenomena  themselves; 
that  we  are  totally  ignor.mt  of  the  nature  of  the  cause,  whether  it 
be  a  material  agent  or  merely  a  property  of  matter.  But  as  some 
hypothesis  is  necessary  for  explaining  the  phenomena  observed,  it 
has  been  assumed  to  be  a  highly  subtile,  imponderable  fluid,  identi- 
cal ^Tith  hghtning,  which  pervades  the  pores  of  all  bodies,  and  is 
capable  of  motion  from  one  body  to  another.  Electricity,  when  ac- 
cumulated in  large  quantities,  becomes  an  agent  capable  of  produc- 
ing the  most  sudden,  violent,  and  destructive  effects,  as  in  thunder 
storms;  and  even  in  its  quiescent  state  it  is  extensively  concerned  in 
the  operations  of  nature. ' 

"  I  have  called  your  attention  to  the  definition  of  the  words  *  light- 
ning,* *  electricity,'  and  *  tornado,'  that  you  may  more  readily  see  and 
arrive  at  their  meaning  in  their  plain,  ordinary,  and  popular  sense. 
The  plaintiff  alleges  that  the  loss  and  destruction  of  the  property 
covered  by  this  policy  of  insurance,  and  the  consequent  damage 
arising  from  such  loss  and  destruction,  were  caused  by  Hghtning  ; 
and,  this  being  denied  by  the  defendant,  the  burden  of  proof  is  upon 
the  plaintiff  upon  this  issue,  and  the  plaintiff  must  show  by  a  pre- 
ponderance of  testimony  that  such  propeity  was  debtroyed  by  Hght- 
ning. I  mean,  by  a  preponderance  of  eviuence,  that  which,  after 
being  carefuUy  analyzed  and  weighed  by  you,  is  the  most  weighty, 
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satisfactory,  and  convincing.  In  other  words,  the  plaintiff  must  pro- 
duce on  the  trial  evidence  more  weighty,  satisfactory,  and  convincing 
in  proof  of  the  fact  that  this  property  was  destroyed  by  lightning, 
than  is  produced  by  the  defendant  to  show  that  it  was  not 

"  In  determining  the  weight  and  credit  to  be  given  to  the  testi- 
mony of  the  different  witnesses  in  the  case,  it  is  proper  for  you  to 
consider  the  relationship  of  any  of  them  to  the  parties,  if  the  same 
is  proved  ;  their  interest,  if  any,  in  the  event  of  the  suit ;  their 
temper,  feeling,  or  bias,  if  any  has  been  shovni ;  their  knowledge, 
intelligence,  and  means  of  information  upon  the  subjects  upon 
which  they  have  been  called  to  give  evidence.  And  where  witnesses 
are  otherwise  equally  credible,  and  their  testimony  otherwise  equally 
fair  and  entitled  to  credit,  greater  weight  and  credit  ordinarily  are 
to  be  given  to  those  whose  capacity,  intelligence,  knowledge,  and 
means  of  information  are  greater  upon  subjects  upon  which  they  give 
evidence. 

''  The  office  or  function  of  a  witness  being  to  inform  the  court  and 
jury  respecting  the  facts  of  any  particular  case,  their  opinions  are 
not  in  general  receivable  as  evidence.  The  rule  is  based  on  the 
assumption  that  the  tribunal  before  whom  the  testimony  is  given  is 
capable  of  forming  a  judgment  upon  the  facts  in  the  case.  But 
there  are  exceptions  to  this  rule  ;  and  on  questions  of  science,  skill, 
trade,  and  the  like,  persons  conversant  with  the  subject-matter, 
called  by  foreign  jurists  *  experts,' — an  expression  now  naturalized 
among  us, — are  permitted  to  give  their  opinions  in  evidence.  The 
reason  of  this  exception  to  the  general  rule  is  that  the  opinion  of 
witnesses  possessing  pecuhar  skill  is  admissible  when  the  subject- 
matter  of  inquiry  is  such  that  inexperienced  persons  are  unlikely  to 
prove  capable  of  forming  a  correct  judgment  upon  it  without  such 
assistance  ;  in  other  words,  when  it  so  far  partakes  of  the  nature  of 
science  as  to  require  a  course  of  previous  habit  or  study  in  order  to 
the  attainment  of  a  knowledge  of  it. 

"  It  is  not  always  an  easy  task  for  the  court  to  determine  who  are 
entitled  to  testify  as  experts.  It  is  common  for  physicians  to  testify 
as  to  their  opinions  relative  to  diseases  and  their  proper  treatment  ; 
surgeons,  as  to  the  fracture  of  bones,  and  whether  they  have  been 
properly  or  improperly  set ;  chemists,  in  the  detection  of  poisons  in 
persons  supposed  to  be  murdered,  or  in  determining  whether  blood- 
stains are  from  the  bodies  of  human  beings  or  the  blood  of  animals. 
So  men  skilled  in  the  mechanic  arts  or  trades  are  frequently  called 
upon  to  give  opinions  in  courts  of  justice  in  their  peculiar  art  or 
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calling.  ^Sometimes  persons  are  admitted  to  testify  as  expt3rts  where 
the  course  of  study  has  been  so  short,  or  the  experience  so  limited, 
that  the  evidence  they  give  is  entitled  to  but  very  little  considera- 
tion, and  worthy  of  but  very  little  confidence.  While  it  is  the  duty 
of  the  court  in  the  first  instance,  when  a  person  is  produced  as  an 
expert,  to  pass  upon  his  competency,  it  is  for  the  jury  to  say  from 
his  evidence  whether  he  has  shown  such  skill  in  reference  to  the  art 
or  science  upon  which  he  gives  evidence  as  to  render  his  opinion  of 
any  value.  It  is  under  this  rule,  and  its  exceptions  above  noted, 
that  the  professors  in  schools,  colleges,  and  universities,  and  some 
skilled  in  the  science  of  electricity,  have  been  permitted  to  give 
their  opinions  upon  the  subject  of  lightning,  electricity,  whirlwinds^ 
tornadoes, — ^their  causes,  manifestations,  and  effects  ;  and  the  main 
question  upon  which  they  differ  is  whether  what  is  commonly  called 
a  tornado  or  whirlwind  is  caused  primarily  by  lightning,  or  is  due  to 
different  currents  of  wind  of  various  temperatures  and  barometric 
pressures. 

"The  same  rules,  in  the  main,  which  apply  to  the  credit  and 
weight  to  be  given  by  the  jury  to  the  evidence  of  ordinary  viritnesses, 
are  equally  applicable  i^  the  testimony  of  experts.  If  they  have 
shown  any  bias  or  prejudice,  or  a  desire  to  sustain  any  particular 
theory,  regardless  of  the  well  known  facts  of  a  case  as  shown  by 
other  testimony,  or  of  any  theory  in  opposition  to  well-estabhshed 
scientific  truths,  it  is  proper  for  you  to  take  such  things,  and  mani- 
festation of  feeling  or  bias,  into  the  account  in  weighing  their  evi- 
dence. Whether  any  such  bias,  prejudice,  or  desire  has  been 
shown,  you  are  the  sole  judges.  Then,  again,  their  preparatory 
studies — the  years  of  study,  experiment,  and  practice  in  any  art — 
are  matters  to  be  taken  into  consideration  by  you  in  weighing  their 
testimony ;  their  manner,  appearance,  and  demeanor  on  the  stand, 
and  particularly  their  conduct  under  cross-examination,  generally 
considered  a  great  test  in  detection  or  falsehood  ;  or  whether  a  per- 
soil  testifying  as  an  expert  is  a  mere  pretender,  or  whether  he  pos- 
sesses great  learning  upon  the  subject  upon  which  he  gives  evidence, 
obtained  by  years  of  toil  and  patient,  careful,  and  thorough  study. 
Then,  again,  you  may  take  into  consideration  the  fact,  if  you  find 
such  to  be  the  case,  that  these  experts  have  given  evidence  upon  ab* 
stract,  occult  scientific  subjects,  upon  which  accurate  knowledge  is 
oply  obtained  with  very  great  difSculty  ;  and  upon  which,  from  the 
very  nature  of  the  case,  the  testimony  has  elements  of  doubt,  un- 
certainty, or  incondusiveness  in    it,  or  some  portions  of  it    But 
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while  infirmity  and.  weakness  sometimes  attach  to  the  testimony  of 
experts,  yet  in  other  cases  such  eyidence  is  not  only  highly  instruct- 
ive,  but  may  be  such  as  to  be  worthy  of  great  weight  in  settling  a 
scientific  factor  question.  And  when  men  of  great  learning  in  the 
main  agree  upon  questions  of  science  or  physics,  their  testimony  is 
entitled  to  greater  credit  than  it  would  be  if  they  were  in  conflict. 
That  although  the  preponderance  of  the  evidence  is  not  filways  de- 
termined by  the  number  of  witnesses,  still,  in  a  case  where  a  ques- 
tion is  to  be  determined  by  the  testimony  of  men  of  great  scientific 
attainments,  other  things  being  equal,  the  greater  number  would  carry 
greater  weight  ;  that  is,  the  testimony  of  eight  or  nine  such  wit- 
nesses would  be  entitled  to  great^er  weight  than  that  of  two. 

''  It  must  be  borne  in  mind  that  many  of  these  experts,  if  not  all 
of  them,  and  I  think  all  of  them,  have  not  only  given  evidence  as  to 
matters  of  opinion  as  to  the  cause  of  the  destruction  of  Spensley's 
house,  but  upon  questions  of  fact  relating  to  lightning,  electricity,  tor- 
nadoes, and  whirlwinds  ;  and  of  them.  Prof.  Chamberlain  saw  the 
tornado  itself,  though,  perhaps,  not  at  the  time  it  struck  the  house  in 
question.  But  in  this  case  it  is  your  province  to  give  such  weight  to 
tiie  testimony  of  the  experts,  when  viewed  1%  connection  with  all  the 
other  evidence  in  the  case,  as  you  think  and  believe  it  should  re- 
ceive. Has  the  plaintiff  shown,  by  a  preponderance  of  the  evidence 
in  this  case,  that  the  building  in  question  and  the  personal  property 
it  contained,  insured  by  the  x>olicy  gfiven  in  evidence  in  tiiis  case, 
were  destroyed  by  lightning  ?  If  so,  and  you  so  believe  and  find, 
from  the  evidence  given  on  the  trial,  the  plaintiff  is  entitled  to  re^ 
cover.  If,  on  the  other  hand,  you  believe  and  find  from  the  evi- 
dence that  the  insured  property  was  destioyed  by  a  windstorm,  and 
that  lightning  was  not  an  active  agent  in  its  destruction,  then  the 
plaintiff  is  not  entitled  to  recover  ;  for  this  policy  of  insurance  con- 
tains no  agreement  to  pay  for  property  destroyed  by  wind  or  a 
windstorm. 

"  Evidence  has  been  given  on  the  trial  tending  to  show  that  elec- 
tricity is  the  primary  cause  of  tomadoe&  If  you  should  find  from 
the  evidence  given  on  the  trial  that  this  tornado  was  itself  caused 
by  electricity,  but  you  should  at  the  same  time  believe  and  find  from 
the  evidence  that  the  property  of  John  Spensley,  insured  by  the 
policy  in  evidence,  was  destroyed  by  the  wind  or  whirlwind  of  this 
tornado  thus  caused,  and  not  by  lightning  in  its  plain,  ordinaiy,  and 
popular  sense,  the  plaintiff  would  not  be  entitled  to  recover.  The 
reason  of  this  is  that  the  law  looks  to  the  proximate  cause  of  the  in- 
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jury,  and  not  to  the  remote  cause,  and  by  proximate  cause  is  meant 
that  which  immediately  preceded  and  caused  the  destruction  of  the 
property,  and  not  to  the  remote  cause  or  the  predisposing  cause* 
Or,  in  other  language,  '  it  were  infinite  for  the  law  to  consider  the 
cause  of  causes  and  their  impulsions,  one  of  another ;  therefore  it 
contenteth  itself  with  the  immediate  cause,  and  judgeth  of  acts  by 
that,  without  looking  to  any  further  degree.'  But  if  you  find  from 
the  evidence  in  this  case  that  accompanying  this  tornado  or  tornado 
cloud  were  large  quantities  of  lightning,  and  that  the  property  in- 
sured was  in  any  way  or  by  any  means  destroyed  by  such  lightning, 
then,  for  a  loss  and  destruction  thus  caused,  the  plaintiff  would  be 
entitled  to  recover,  and  to  recover  for  all  damag€S  thus  sustained, 
not  exceeding  the  sum  of  one  thousand  doUars,  with  interest  at  7 
per  cent  from  the  twelfth  day  of  September,  A.  D.  1878." 

The  court  also  gave  to  the  jury  several  instructions  at  the  request 
of  the  respective  parties,  which  need  not  be  repeated.  The  jury 
returned  a  special  verdict  to  the  effect  that  the  property  was  not  de- 
stroyed or  damaged  by  lightning,  as  understood  in  its  plain,  ordinary, 
and  popular  sense  ;  that  it  was  not  destroyed  or  damaged  by  hght- 
ning  nor  fire  ;  and  also'  found  generally  for  the  defendant.  From 
the  judgment  entered  thereon  the  plaintiff  brings  this  writ  of  error. 

Calvert  Spenslet,  for  Plaintiff  in  Error, 

Moses  M.  Steong  and  J.  W.  Lusk,  for  Defendant  in  Errcr, 

Cassodat,  J. 
The  defendant's  motion  to  remit  the  record  and  order  the  trial 
judge  to  incorporate  the  evidence  taken  into  the  bill  of  exceptions  is 
denied,  with  $10  costs.  As  the  only  errors  complained  of  are  found 
in  the  charge  to  the  jury,  the  trial  judge  very  properly  denied  to 
incumber  the  record  by  making  such  evidence  a  part  of  it.  It  is 
difficult  to  see  how  the  defendant  could  have  been  benefited  by  in- 
cluding it,  for  unless  error  appears  of  record  the  presumptions  are 
always  in  f&vor  of  the  judgment.  It  is  quite  common  to  remit  the 
record  to  enable  the  trial  judge  to  correct  some  mistake  or  inad- 
vei-tence  ;  but  where  it  is  sought  to  coerce  such  judge,  he  should  at 
least  have  a  hearing  as  upon  mandamus.  The  view  we  have  taken 
of  the  case,  however,  renders  it  unnecessary  to  consider  that  ques- 
tion. The  nature  of  the  case  was  so  fully  stated,  and  the  substance 
of  the  evidence  so  fully  given  in  the  report  of  the  case  on  the  former 
appeal  (54  Wis.,  433  ;  s.  c,  11  N.  W.  Bep.,  894),  that  no  repetition 
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is  here  deemed  Becessary.  A  large  portion  of  the  charge  upon  the 
last  trial  is  given  in  the  above  statement,  and  hence  we  shall  confine 
this  opinion  to  the  consideration  of  such  portions  of  the  charge  as 
have  been  criticised  by  counsel. 

It  is  urged  that  the  trial  court  gave  undue  prominence  to  the  ex- 
pert witnesses,  and  their  testimony  in  the  case.  It  should  be  re- 
membered, however,  that  the  fact  sought  to  be  proved — ^the  presence 
or  absence  of  lightning  as  an  agency  in  the  destruction  of  the 
property — was  incapable  of  direct,  positive  testimony,  but  depended 
wholly  upon  the  circumstances  attending  the  destruction,  and  the 
opinions  of  experts.  It  seems  to  us  that  the  charge,  on  the  whole, 
fairly  presented  the  nature,  value,  and  weakness  incident  to  expert 
testimony.  Under  the  ruling  of  tiiis  court,  the  presence  or  absence 
of  lightning  as  an  agency  in  the  destruction  of  the  property,  was  a 
question  of  fact  for  the  juiy,  and  hence  all  must  abide  thoir  deter- 
mination, unless  material  error  has  intervened.  Viewing  the  charge 
as  indicated,  we  shall  confine  what  we  say  to  that  portion  of  it  upon 
which  counsel  for  the  plaintiff  seem  to  rely  most  confidently.  Ex- 
ception is  taken  because  the  court  charged  the  jury  "  that  although 
the  preponderance  of  the  evidence  is  not  always  determined  by  the 
number  of  witnesses,  still,  in  a  case  where  a  question  is  to  be  de- 
termined by  the  testimony  of  men  of  great  scientific  attainments^ 
other  things  being  equal,  the  greater  number  would  carry  greater 
weight ;  that  is,  the  testimony  of  eight  or  nine  such  witnesses  would 
be  entitled  to  greater  weight  than  that  of  two.  *  *  *  But  in 
this  case  it  is  your  province  to  give  such  weight  to  the  testimony  of 
the  experts,  when  viewed  in  connection  with  all  the  other  evidence 
in  the  case,  as  you  think  and  believe  it  should  receive."  In  support 
of  this  objection,  counsel  rely  upon  Ely  vs.  Tesch,  17  Wia,  202  ; 
Bierbach  vs.  Goodyear  Rubber  Co.,  54  Wis.,  208 ;  s.  c,  11  N.  W. 
Rep.,  514. 

In  each  of  these  cases  it  was  held  error  to  instruct  the  jury,  in  ef- 
fect, that  where  all  the  witnesses  were  of  equal  credit,  and  those  on 
one  side  in  conflict  on  a  particular  question  with  those  on  the  other, 
the  side  having  the  greater  number  of  such  witnesses  had  the  greater 
weight  of  evidence  upon  such  question.  The  vice  of  such  error  is 
stated  by  Mr.  Justice  Lyon  in  the  last  case  cited :  "  It  ignores  every 
condition  but  that  of  credibility,  whereas,  there  are  other  conditions 
which  should  bo  considered  in  framing  a  rule  on  that  sublect"  Sev- 
eral witnesses  may  be  equally  credible,  and  yet  their  opportunities 
for  knowing,  their  capacity  for  comprehending,  their  attention  to 
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the  facts  at  the  time,  and  their  ability  to  hold  the  same  in  the  mem- 
ory, and  many  other  things,  may  enter  into  the  weight  to  be  given 
to  their  testimony.  We  do  not  think  the  instruction  before  us  is 
open  to  that  objection.  The  court  was  speaking  about  questions 
"  to  be  determined  by  the  testimony  of  men  of  great  scientific  at- 
tamments,"  and  simply  declared  the  truism  that  when  such  men  tes- 
tify on  such  questions,  "other  things  being  equal,  the  greater 
number  would  carry  greater  weight."  By  "  other  things  being 
equal,"  we  understand  the  court  to  mean  all  things  being  equal  in 
respect  to  each  of  such  witnesses  so  testifying.  This  not  only  in- 
cluded the  credibility  of  the  respective  witnesses,  but  their  opportu- 
nities, capacities,  attention,  memory,  and  every  other  fact  and 
circumstance  in  any  way  going  to  make  up  the  weight  of  their  testi- 
mony. It  may  be  difficult  to  see  just  how  all  such  things  could  be 
equal  as  to  each  of  several  witnesses  ;  but  what  was  said  about  giv- 
ing the  greater  weight  to  the  greater  number  is  predicated  wholly 
upon  such  equality  in  all  things,  and  whether  it  did  or  not  exist,  was, 
after  all,  left  to  the  jury.     We  find  no  material  error  in  the  record. 

The  judgment  of  the  circuit  court  is  affirmed. 
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UNITED  STATES  CIRCUIT  COURT, 

EASTERN  DISTRICT,  MICHIGAN. 


On  Motion  for  a  New  Trial. 


NORTHWESTERN  TRANSP.   CO.  j 

vs,  \ 

CONTINENTAL  INS.  CO.         ) 

Repairs  to  a  ship,  rendered  ueceBsary  by  a  voluntary  stranding,  are  the  sub- 
ject of  a  general  average  contributi  n,  and  are  a  charge  ui>on  underwrit- 
ers who  have  insured  the  sliip  against  total  loss  and  general  average. 

A  ship  which  had  neen  voluntas ily  stranded  and  abandoned  to  the  underwrit- 
era,  was  raised  by  them  and  tendered  ttack  t-o  the  owner  without  being 
repaired,  and  without  an  offer  to  pay  the  expense  of  the  repairs  rendei-ed 
necessary  by  the  stranding.  Held,  That  the  owner  was  under  no  obligation 
to  receive  her,  and  that  the  underwriters  must  be  deemed,  as  matter  of 
law,  ti)  have  accepted  the  abandonment. 

When  an  insured  vessel  is  stranded  and  abandoned,  there  are  three  courses 
open  to  the  underwriters ;  they  may  accept  the  abandonment  and  pay  for  a 
total  loss  ;  they  may  allow  the  vessel  to  lie  on  the  beach  and  contest  the 
owners  right  to  abandon  ;  or  they  may  elect  to  raise  and  repair  her,  and  if 
they  <'.an  do  this  for  less  than  half  her  valuation,  they  may  return  her  to 
her  owner  and  thus  avoid  paying  a  total  loss ;  but  in  so  doing  they  must 
act  ])romptl^,  that  the  owner  may  be  repossessed  of  his  property  without 
unnecessary  delay. 

A  stranded  vessel  owned  by  a  corporation  was  abandoned  to  the  underwriters 
by  an  iustrument  in  writing,  signed  by  the  president  of  the  coqioration, 
w'ho,  Mt  the  same  time,  held  a  mortgage  u\wu  her  in  his  individual  capacity. 
Heldf  That  as  he  would  be  estopped  to  set  up  the  moitgage  against  the 
underwriters,  the  abandonment  conveyed  to  and  vested  in  them  *'  an  unin- 
cumbered and  perfect  title  to  the  subject  abandoned." 

This  was  an  action  upon  a  policy  of  insurance  upon  the  steamer 
Manit'tffa,  whereby  the  plaintiff  was  insured  in  the  sum  of  $10.000 

*  DeciHlou  rendered.  Juue  8,  1885.    From  Federal  RtitoiUr, 
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against  total  loss  and  general  average  only.  On  the  sixth  of  No- 
vember, 1883,  the  steamer  left  Port  Arthur  upon  Lake  Superior, 
bound  for  Samia,  and  in  the  course  of  her  voyage  reached  the  har- 
bor of  Southhampton  on  Lake  HuroD,  November  11th.  The  wind 
was  then  blowing  from  the  southwest.  On  arriving  at  the  harbor  she 
bore  toward  the  north  breakwater,  got  out  her  moorings,  and  laid 
alongside  of  the  breakwater.  About  half-past  5  o'clock  the  wind 
suddenly  veered  to  the  northwest,  and  came  down  in  a  terrific  gale, 
which  increased  to  a  hurricane,  and  caused  the  steamer  to  part  her 
moorings  and  drift  into  the  harbor.  Both  her  anchors  were  dropped 
and  the  cable  of  the  small  anchor  parted.  The  steamer  then 
dragged  her  large  anchor  with  full  scope  of  chain,  and  dropped  away 
to  leeward,  and,  w^ith  the  aid  of  her  engines,  was  held  from  going  on 
the  beach  till  about  4  o'clock  the  next  morning,  when  her  large  an- 
chor chain  parted.  She  was  then  run  inside  the  breakwater,  and,  to 
save  her  from  going  ashore,  the  end  of  her  large  hawser  was  gotten 
out  to  a  snubbin«2:-post,  which,  however,  snapped  and  was  carried 
away  at  once.  All  her  lines  were  then  gotten  out  on  her  starboard 
side  and  made  fast  to  piles,  which  held  the  steamer  for  about  an 
hour  and  a  half,  when  a  terrific  blast  from  the  northwest  struck  her 
with  such  force  as  to  part  her  lines  and  tear  away  her  starboard  side 
and  stanchions  froip  her  gang  to  her  stem.  To  save  her  from  being 
totally  wrecked  and  lost  the  steamer  was  then  voluntarily  stranded 
on  the  inside  of  Chantry  Island. 

So  fierce  was  the  storm  that  it  threatened  to  carry  the  steamer 
away  from  the  place  where  she  webS  stranded,  and  the  lull  force  of 
her  engines  were  needed  to  keep  her  from  drifting  off.  The  storm 
continued,  with  but  little  intermission,  for  about  eight  days.  To 
prevent  greater  loss  and  damage  to  the  same  from  pounding  on  the 
gravel  bottom,  she  was  scuttled  where  she  was  strande  1.  The  place 
was  rocky  and  dangerous,  and  she  suffered  large  damages  by  reason 
of  pounding  and  rolling  upon  the  rocks  and  boulders  after  she  was 
stranded.  On  or  about  the  thirteenth  of  November,  the  passengers, 
to  the  number  of  16,  were  removed.  The  steamer  was  without  cargo, 
except  160  barrels  of  salt  fish,  which  had  been  taken  on  board  at 
some  port  i»n  Lake  Superior,  and  which  were  also  removed  at  the 
same  time,  and  landed  at  Southhampton.  The  steamer  was  unable 
to  free  herself,  and  the  assistance  of  a  wrecking-tug  and  steam- 
pumps  was  required  for  the  purpose.  Efforts  were  made  as  promptly 
as  possible  by  the  plaintiff  to  rescue  and  caie  for  the  steamer,  and 
considerable  expense  was  incurred  in  such  undertaiing. 
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The  underwriters  were  immediately  notified  of  the  stranding  of  the 
steamer,  and  sont  their  agent  with  a  wrecking-tug  and  pumps  for 
the  purpose  of  relieving  her.  Upon  the  arrival  of  the  insurance 
agent,  he  co-operated  with  the  master  of  the  steamer  in  the  work  of 
attempting  to  rescue  her,  and  continued  his  efforts  in  co-operation 
with  the  master  and  crew  of  the  steamer,  until  about  the  thirtieth 
of  November,  when  he  left  her,  and  informed  the  plaintiff  of  his  in- 
tention of  leaving  her  in  her  then  stranded  situation  until  the  next 
spring.  The  steamer  was  left  there  until  about  the  first  of  June, 
when  she  was  finally  gotten  off  by  the  aid  of  certain  tugs,  steam- 
pumps,  and  pontoons  employed  by  the  underwriters,  and  brought  to 
the  port  of  Detroit,  where  she  was  still  lying  in  a  wrecked  and  dam- 
aged condition  till  after  the  commencement  of  suit.  The  steamer 
was  valued  in  her  policies  at  $36,000  ;  and  was  insured  at  the  time 
of  her  loss  in  the  sum  of  $30,850. 

The  above  facts  were  all  stipulated  in  writing.  Upon  the  trial  of 
the  case  it  was  shown  that  no  offer  was  made  by  the  insurance 
companies  to  repair  the  damages  suffered  in  consequence  of  the  vol- 
untary stranding,  or  to  pay  the  cost  of  such  repairs,  but  she  was 
tendered  back  to  the  plaintiff  in  her  damaged  condition  after  she 
had  been  repaired  sufficiently  to  keep  her  afioat.  On  the  thirteenth 
of  December,  raid  after  the  efforts  to  rescue  the  steamer  that  season 
had  ceased,  Mr.  Beatty,  the  president  of  the  plaintiff  corporation,  af- 
ter protesting  against  her  being  left  on  the  beach  during  the  winter^ 
addressed  to  each  of  the  insurance  companies  the  following  letter : 

**  XOBTHWBSTEBN  TbANSPOBTATION   GoHPANT,  (LIMITED. ) 

"  Sabnia,  December  13, 188 J. 

*'  Deab  Snt :  The  steamer  Manitoba j  of  the  Northwest  Transportation  Com- 
pany, (Limited,)  was  insured  in  yoar  company  in  May  last  against  total  loss 
and  general  average,  fire  clause  exempted.  She  had  to  be  beached  in  the 
harbor  of  Southhampton  duriog  the  storm  of  the  eleventh  and  twelfth  of  No- 
vember, or  in  the  morning  of  the  12th,  and  still  remains  there,  during  which 
time  efforts  had  been  made  to  take  her  off  but  without  success.  Before  Mr, 
Riurdan,  your  general  agent,  left  for  another  wreck,  he  advised  me  of  his  in- 
tention to  leave  the  steamer  Manitoba  there  until  spring.  To  this  I  gave  my 
distinct  refusal,  stating  that  she  must  be  got  off  this  fall,  and  that  I  was  pre- 
pared to  pay  my  proportion  of  the  expense.  An  offer  was  obtained  from  Mr. 
Murphy,  of  Detroit,  that  he  would  furnish  a  complete  outAt  for  taking  the 
steamer  off  for  $500  per  day,  or  $10,000  under  a  guaranty  to  take  her  off  or  no 
pay,  which  offer  was  refused  by  your  agent ;  and  ordered  the  steamer  to  be 
laid  up  in  opposition  to  my  instructions  to  proceed  and  take  the  steamer  off* 
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Regarding  her  as  a  wreck,  I  accordingly  abandoned  her  to  the  insarance  com- 
panies' agentSj  and  now  notify  yon  that  I  have  abandoned  the  steamer  to  yon. 
Yours  truly,  James  H.  Beatty, 

"  Pres.  N.  W.  Trans.  Co.  (Limited.)" 

There  was  also  testimoiiy  tending  to  show  that  there  was  a  mort- 
gage on  this  vessel  given  July  14, 1884,  to  James  H.  Beatty,  presi- 
dent of  the  company,  which  was  still  outstanding  and  unpaid,  to  the 
amount  of  about  $70,000,  at  the  time  the  proo&  of  loss  were  served. 

The  court  directed  a  verdict  for  the  plaintiff  for  the  full  amount  of 
the  x>olicy,  and  thereux)on  defendant  moved  for  a  new  trial 

MooBE  &  Cantield,  for  PMrUiff, 

Maynaed  &  Swan,  for  Defendant. 

Brown,  J, 

Defendant  insured  the  Manitoba  against  total  loss  and  general  av- 
erage. The  stipulation  expressly  shows  that  the  steamer  was  vol- 
untarily stranded  on  Chantry  Island  to  save  her  from  total  loss. 
The  Hability  of  the  defendant  for  its  proportion  of  the  general  av- 
erage expenses  incurred  by  reason  of  the  stranding  was  admitted, 
but  it  was  assumed  that  such  liability  was  limited  to  the  cost  of  get- 
ting her  ofi^  taking  her  to  Detroit,  and  to  such  repairs  as  were  nec- 
essary to  keep  her  afloat.  The  insurers  having  performed  this  much 
of  their  undertaking,  she  was  surveyed  and  tendered  back  to  her 
owners.  No  offer  was  made  to  repair  the  damages  occasioned  by 
her  stranding,  or  to  pay  the  cost  of  such  repairs  ;  the  company  tak- 
ing the  ground  that  ail  permanent  repairs  were  a  particular  average, 
for  which,  under  their  policy,  there  was  no  liability.  There  was  no 
attempt  made  to  separate  the  damages  received  before  the  stranding, 
which  consisted  of  the  loss  of  "  her  mooring  lines^  and  the  tearing 
away  of  her  starboard  side  and  stanchions  from  her  gang  to  her 
stem,"  from  the  much  more  serious  damage  she  incurred  by  her  be- 
ing "  scuttled,  and  poimding  and  rolling  upon  the  rocks  and  bould- 
ers," after  she  was  run  ashore. 

Bepairs  rendered  necessary  by  a  peril  of  the  sea  are  ordinanly 
treated  as  a  particuliir  average,  for  which  the  companies  would  not 
be  liable  under  a  policy  of  this  description  ;  but  where  a  vessel  has 
been  voluntarily  run  ashore  to  save  her  from  a  total  loss,  we  under- 
stand that  all  the  damages  thereby  occasioned,  including  the  expense 
of  repairs  as  well  as  of  getting  her  off,  are  the  subject  of  a  general 
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average  contribution.  We  have  considered  the  case  of  Fowler  vs. 
Eathbones,  12  Wall.,  102,  as  decisive  of  this  point. 

The  testimony  in  this  case  tended  strongly  to  show- that  the  ex- 
pense of  reheving  and  repairing  this  steamer  would  have  exceeded 
50  per  cent  of  her  value,  and  hence  that  the  insured  had  the  right 
to  abandon  her,  except  so  far  as  such  right  might  be  restricted  by 
the  particular  terms  of  the  policy,  providing  "  that  the  insured  shall 
not  have  the  right  to  abandon  the  vessel,  in  any  case,  unless  the 
amount  which  the  insurers  would  be  liable  to  pay  under  an  adjust- 
ment as  of  a  partial  loss,  shall  exceed  half  the  amount  insured."  A 
similar  clause  was  construed  by  Mr.  Justice  Matthews,  m  Wallace  v& 
Thames  &  Mersey  Ins.  Co.,  22  Fed.  Rep.,  66,  to  authorize  the  owners 
to  abandon  when  the  amount  of  the  repairs  (less  one-third  new  for 
old),  added  to  the  expense  of  raising  the  vessel  and  taking  her  to  a 
port  of  safety,  exceeded  half  her  agreed  value.  This,  however,  was 
said  in  a  case  where  the  vessel  was  accidentally  stranded  and 
wrecked  by  a  peril  of  the  sea,  and  the  decision  was  put  upon  the 
ground  that  the  expense  of  getting  her  off  was  not  strictly  general 
average.  If  the  same  rule  were  applied  to  a  case  of  voluntary 
stranding,  the  right  of  the  owner  in  this  case  to  abandon  would  be 
clear  ;  but  we  are  inclined  to  think  that  this  case  falls  rather  within 
the  ruling  of  Reynolds  vs.  Ocean  Ins.  Co.,  22  Pick.,  197,  recognized 
by  Judge  Matthews,  in  which  it  was  held  that  where  a  vessel  is  vol- 
untarily stranded,  the  expense  incurred  in  getting  her  off  was  to  be 
considered  as  coming  within  the  principle  of  general  average,  and  to 
be  adjusted  as  a  general  average,  and  not  as  a  partial  loss ;  and 
hence  that  the  same  could  not  be  included  in  the  estimate  of  dam- 
age in  determining  whether  the  insured  was  authorized  to  abandon. 

We  do  not  find  it  necessary,  however,  to  express  a  decided  opinion 
upon  this  point,  as  the  right  of  the  plaintiff  to  recover  as  for  a  total 
loss  was  put  upon  the  ground  that  defendant,  by  its  conduct,  was 
shown  to  have  accepted  the  abandonment,  and  is,  therefore,  pre- 
cluded from  insisting  that  the  circumstances  were  not  such  as  au- 
thorized the  plaintiff  to  abandon.  There  is  no  doubt  that  an 
underwriter  may,  by  his  conduct,  make  himself  liable  for  a  con- 
structive total  loss  when  there  is  no  right  to  abandon  and  no  intent 
on  his  part  to  accept  the  abandonment,  and  even  an  express  refusal 
to  accept  it.  If  he  takes  possession  of  the  vessel  for  the  purpose 
of  raising,  repairing,  and  returning  her  to  the  owner,  he  is  bound 
to  proceed  with  diligence.  Thus,  in  Copelin  vs.  Insurance  Co.,  9 
Wall.,   461,  the  underwriter  took  possession  of  the  vessel  to  raise 
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and  repair  her,  bat  did  not  tender  her  back  to  the  owner  for  more 
than  six  months  after  she  was  injured,  nor  make  the  repairs  so  thor- 
ough as  to  amount  to  a  complete  indemnity.  Mr.  Justice  Strong, 
speaking  for  the  court,  said : — 

"  In  holding  longer  than  was  necessary  for  making  repairs,  they 
must  be  regarded  as  acting  not  as  insurers,  but  as  owners;  for  they 
had  no  other  authority  than  that  of  owners  for  their  failure  to  return 
within  a  reasonable  time.  Their  action  was,  therefore,  a  substan- 
tial recognition  and  acceptance  of  the  abandonment  of  which  they 
had  been  notified,  for  in  no  other  way  had  they  become  owners. 
On  no  other  theory  can  this  delay  be  considered  lawful." 

See,  also,  Peele  vs.  Suffolk  Ins.  Co.,  7  Pick.,  254  ;  Beynolds  vs. 
Ocean  Ins.  Co.,  1  Mete,  160  ;  Norton  vs.  Lexington  Ins.  Co.,  16  HL, 
235  ;  Younger  vs.  Gloucester  Marine  Ins.  Co.,  1  Spr.,  236  ;  s.  c,  2 
Curt.,  322  ;  Pro\^ncial  Ins.  Co.  vs.  Leduc,  L.  R.,  6  P.  C,  224. 

Coimsel  for  defendant  distinguished  these  cases  from  the  one  un- 
der consideration  in  the  fact  that  the  underwriters  took  possession  of 
the  vessel  for  the  declared  purpose  of  raising  and  repairing  her,  be- 
fore restoring  her  to  the  owners,  while  in  this  case  it  is  claimed 
there  is  no  evidence  of  an  intention  to  repair,  the  companies  under- 
taking only  to  raise  her,  and  then  tender  her  back  to  the  plaintiff. 
But  if  it  be  once  established  that  the  companies  were  bound  to  re- 
pair or  pay  the  expense  of  repairing,  the  damages  occasioned  by  the 
voluntary  stranding,  we  think  that,  having  taken  possession  of  the 
vessel  lor  the  purpose  of  raising  her  and  tendering  her  to  her  own- 
ers, they  were  bound  to  go  on  and  complete  their  undertaking.  As 
observed  by  Mr.  Justice  Miller,  in  Copeland  vs.  Security  Ins.  Co., 
Wool.,  289 :  "  The  conditions  of  these  policies,  supported  by  the 
law,  require  that  the  vessel,  when  tendered,  should  have  been  in 
such  a  condition  that  the  plaintiff,  when  receiving  her,  should  have 
full  indemnity  for  all  the  injury  which  was  covered  by  the  policy." 
In  that  case  the  vessel  was  insufficiently  repaired,  and  it  was  insisted 
by  the  defendant  that,  inasmuch  as  the  plaintiff  did  not  point  out  to 
them  the  defects,  he  was  bound  to  receive  the  boat,  make  the  neces- 
sary repairs,  and  look  to  a  future  action  at  law  to  re-imburse  him  the 
expenses  ;  at  all  events,  that  he  could  not  recover  the  full  value  of 
the  vessel  by  refusing  to  receive  her,  until  he  did  point  out  the  defi- 
ciencies of  which  he  complained,  and  give  the  defendant  an  opportu- 
nity to  supply  them  ;  but  the  court  held  the  plaintiff  justified  in 
refusing  to  receive  the  vessel.  The  claim  in  this  case  is  substan- 
tially the  same,  viz.,  that  the  plaintiff  was  bound  to  receive  back  the 
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Teasel  when  tendered,  and  look  to  an  action  at  law  against  the  com- 
pany to  re-imburse  it  for  the  expense  of  repairs.  But  if  the  under- 
writer may  not  tender  her  back  imperfectly  repaired,  may  he  make 
such  tender  after  she  is  gotten  off  and  temporarily  repaired  ?  We 
think  not.  Having  taken  possession  of  her  under  an  obliga- 
tion to  indemnify  the  owner  for  the  entire  loss  occasioned  by  the 
voluntary  stranding,  we  think  the  company  must  be  conclusively 
presumed  to  have  acted  with  the  intention  of  doing  their  whole  duty 
in  that  regard,  and  that  they  cannot  discharge  themselves  of  any  por- 
tion of  their  obligation.  Had  the  stranding  been  accidental,  and  the 
repairs  a  particular  average  (and  this  was  evidently  the  assumption 
of  the  companies),  the  plaintiff  might  have  been  bound  to  take  the 
vessel  back  ;  but,  under  the  circumstances,  the  tender  could  not  be 
made  without  at  least  an  offer  to  pay  the  cost  of  such  repairs  as  were 
rendered  necessary  by  her  stranding. 

It  is  true  that  in  the  Massachusetts  cases  the  court  found  that  the 
underwriter  took  possession  with  the  intention  of  raising,  repairing, 
and  restoring  the  vessel  to  the  owners,  but  this  intention  only  became 
material,  if  at  all,  by  reason  of  the  clause  in  the  policy  that  the  acts 
of  the  insurers  in  recovering,  saving,  and  preserving  the  property  in- 
sured should  not  of  themselves  be  considered,  as  it  had  formerly  been, 
an  acceptance  of  the  abandonment ;  the  courts  adding  the  proviso 
that  due  diligence  be  used  in  this  connection.  A  reference  to  the 
cases  in  the  order  of  their  date  is  instructive  as  showing  the  origin 
of  the  clause  in  question.  The  earliest  cases  arose  out  of  the  wreck 
of  the  Argonau*,  in  March,  1821.  In  this  case  the  ship  went  ux>on 
the  rocks,  suffered  much  damage,  and  was  abandoned  to  the  insurers. 
The  companies  caused  the  vessel  to  be  taken  from  the  rocks,  and, 
having  made  certain  repairs  on  her,  offered  to  restore  her  to  the 
plaintiffs.  The  plaintiffs  contended  that  the  vessel  had  not  been  suf- 
ficiently repaired,  nor  within  a  reasonable  time,  and  the  expense  of 
the  repairs  would  exceed  60  per  cent  of  her  value.  One  of  the  com- 
panies was  sued  by  Hbel  on  the  admiralty  side  of  the  district  court 
of  Massachusetts;  another  was  sued  in  the  State  court  In  the  first 
case  (Peele  vs.  Merchants'  Ins.  Co.,  3  Mason,  27),  IVIr.  Justice  Story 
held — ^First,  that  the  owners  had  the  right  to  abandon  under  the  cir- 
cumstances, even  if  the  injury  was  less  than  half  the  value.  Second, 
that  in  estimating  the  half  value  there  was  not  to  be  a  deduction  of 
one-third  new  for  old,  as  in  case  of  partial  loss;  that  the  half  value 
which  authoiized  an  abandonment  was  half  the  sum  which  the  ship, 
if  repaired,  would  be  worth,  a'ter  repairs  made.     Third,  that  the  un- 
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derwriters  bad  no  right  to  take  possession  of  the  ship,  either  to  move 
her  or  to  repair  her,  without  the  consent  of  the  owners;  that  these 
acts  of  taking  possession,  etc.,  after  the  abandonment,  were,  in  point 
of  law,  an  acceptance  of  the  abandonment,  since  the  underwriters 
could  not  be  justified  in  them,  except  as  owners  of  the  property.  In 
the  other  case  (Peele  vs.  Suffolk  Ins.  Co.,  7  Pick.,  254),  against 
another  company,  the  Supreme  Court  of  Massachusetts  held  that  the 
underwriter  might  take  possession  of  the  ship,  and  repair  her,  and  if 
the  repairs  were  made  for  less  than  half  the  value,  might  restore  her 
to  the  assured;  but  unless  the  repairs  were  made  within  a  reasona- 
ble time,  the  insurer  forfeited  his  right  to  return  her  and  should  be 
considered  as  having  accepted  the  abandonment. 

In  consequence  of  the  decision  of  Mr.  Justice  Story,  the  poHcies 
were  amended  so  as  to  provide  that  the  acts  of  the  insured  or  insurers 
in  recovering,  saving,  and  preserving  the  property  should  not  be 
considered  a  waiver  or  acceptance  of  the  abandonment;  and  that  the 
insured  should  not  have  th^  right  to  abandon  in  any  case,  unless  the 
amount  which  the  insurers  would  be  liable  to  pay,  under  an  adjust- 
ment as  of  a  partial  loss,  should  exceed  half  the  amount  insured. 
The  effect  of  the  first  amendment  was  considered  by  Mr.  Justice 
Shaw  in  the  case  of  Reynolds  vs.  Ocean  Ins.  Co.,  which  was  twice 
before  the  Supreme  Court  of  Massachusetts,  reported  in  22  Pick., 
191,  and  1  Mete,  160.  It  was  argued  in  this  case  that  whether  the 
acts  done  by  the  insurers  towards  saving  the  property  were  done 
promptly  and  actively,  or  tardily  and  negligently,  could  make  no 
difference;  and  that,  whatever  was  the  character  of  such  acts,  they 
were  protected  by  the  policy  from  being  regarded  as  evidence  of  an 
acceptance  of  the  abandonment.  "  Supposing  this  view  to  be  cor- 
rect, still  taking  possession  of  the  vessel  for  another  and  distinct 
purpose,  is  not  within  this  provision  in  the  policy.  The  act  is  quali- 
fied by  the  intent  and  purpose  with  which  it  is  done.  If  done  solely 
with  a  view  to  save  the  property,  the  underwriters  were  at  liberty  to 
do  such  acts  or  not  as  they  should  see  fit,  and  do  them  in  their  own 
time.  If  done  with  the  intent  to  repair  and  restore  the  vessel,  then 
it  was  to  be  done  with  reasonable  diligence  and  dispatch,  on  peril  of 
making  the  1^  vessel  their  own,  by  taking  her  into  custody."  The 
learned  judge  here  appears  to  made  a  distinction  between  acts  done 
with  the  view  simply  to  save  the  property,  and  similar  acts  done 
with  the  view,  not  only  of  saving  the  property,  but  of  restoring  it  to 
the  owners.  The  language  used  in  this  opinion  is  not  entirely  clear. 
There  could  be  no  other  purpose  in  getting  the  vessel  off  except  "  to 
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save  the  property."  If  done  to  save  the  property  for  themselves, 
and  the  property  is  actually  taken  by  the  underwriters,  they  would 
undoubtedly  be  held  to  have  accepted  the  abacdonmeni  If  done 
to  save  it  for  the  owner,  they  are  equally  liable,  unless  they  proceed 
with  diligence.  In  this  view  we  find  it  difficult  to  perceive  how  the 
intent  with  which  the  act  is  done  can  be  decisive  of  the  rights  of  the 
parties.  We  should  say  that  they  would  depend  rather  upon  what 
was  actually  done  than  upon  the  intent  with  which  it  was  done. 

The  whole  law  upon  the  subject  may  be  summed  up  as  follows: 
When  an  insured  vessel  is  stranded  and  abandoned  there  are  three 
courses  open  to  the  underwriters:  They  may  accept  the  abandon- 
ment and  pay  for  a  total  loss;  they  may  allow  the  vessel  to  lie  on  the 
beach,  and  insist  that  there  was  no  right  to  abandon;  or  they  may 
elect  to  raise  and  repair  her  (if  bound  to  repair),  and  if  they  can  do 
this  for  less  than  half  her  valuation,  they  may  return  her  to  the  own- 
ers and  thus  avoid  paying  for  a  total  loss;  but  in  so  doing  they  must 
act  promptly,  that  the  owners  may  be  repossessed  of  their  property 
without  unnecessary  delay.     Marmaud  vs  Melledge,  123  Mass.,  176. 

The  object  of  the  clause  in  the  policy  was  to  prevent  the  mere  act 
of  taking  possession  and  rescuing  the  property  being  treated  as,  ipso 
facto,  an  acceptance  of  the  abandonment.  The  companies  wished  to 
reserve  the  right  to  rai^e,  repair,  and  restore  the  vessel  within  a  rea- 
sonable time.  But  in  the  Peele  case  it  was  held  that  they  were  not 
at  liberty  to  touch  her  in  any  way  without  being  held  as  accepting 
the  abandonment.  The  policies  now  not  only  give  them  the  right  to 
interpose  to  recover  the  vessel,  but  in  case  the  owner  should  do  this, 
and  then  refuse  to  repair,  the  underwriters  may  then,  after  recovery, 
cause  the  same  to  be  repaired  for  account  of  the  insured;  but,  hav- 
ing once  made  their  election  to  raise  the  vessel,  we  do  not  under- 
stand that  they  are  at  liberty  to  stop  short  of  full  performance,  or  to 
tender  her  back  to  the  owners  without  complete  indemnity  for  the 
loss.  In  this  view  of  the  law,  as  the  facts  herein  stated  were  undis- 
puted, there  was  no  question  for  the  jury,  and  they  were  properly 
instructed  to  return  a  verdict  for  the  plaintiff.  Peele  vs.  Merchants' 
Ins.  Co.,  3  Mason,  27. 

Certain  exceptions  were  taken  to  the  form  of  the  abandonment, 
which,  we  think,  are  untenable.  The  policy  requires  the  abandon- 
ment to  be  in  writing,  signed  by  the  insured,  and  delivered  to  the 
company;  and  that  it  shall  be  efficient,  if  accepted,  to  convey  to  and 
vest  in  the  insurers  an  unincumbered  and  perfect  title  to  the  subject 
abandoned.     The  abandonment  in  this  case  is  contained  in  the  letter 
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of  December  13tli,  signed  by  the  president  of  the  plaintiff  corpora- 
tion. Under  the  circumstances,  we  think  this  act  was  within  the 
scope  of  his  authority,  and  that  his  signature  as  president  indicates 
sufficiently  that  it  was  the  act  of  the  corporation.  It  is  true,  the 
president  held  a  mortgage  upon  the  steamer,  in  his  individual  capac- 
ity, and  that  the  title  of  the  plaintiff  was  incumbered  to  the  extent  of 
this  mortgage  at  the  time  the  abandonment  was  made;  but  we  think 
that  Mr.  Beatty,  in  signing  the  abandonment  as  president,  would  be 
estopped  to  set  up  his  individual  mortgage  against  the  insurance 
company.  Herm.  Chat  Mortg.,  355;  Hayes  vs.  Livingston,  34  Mich., 
387;  Dann  vs.  Cudney,  13  Mich.,  139;  Truesdail  vs.  Ward,  24  Mich., 
117;  Meister  vs.  Bimey,  id.,  435. 

The  motion  for  a  new  trial  must  be  denied. 
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BUPEEME  COURT  OF  ALABAMA. 
December  Tebm,  1884. 


WHITE 

vs. 

EQUITABLE  NUPTLLL  BENEFIT  UNION. 

Marriage  brokerage  contracts  are  void  on  grounds  of  public  policy. 

All  contracts  that  create  a  prohibition  of  marriage  are  Toid  as  against  public 
policy,  but  conditions  in  conveyances  and  legacies  imposing  a  not  unrea- 
sonable restraint  are  not  void. 

A  provision  in  the  charter  of  a  marriage  insurance  company  which  provides 
that  no  member  shall  be  entitled  to  a  benefit  who  marries  within  three 
months  and  which  grants  upon  mairiage  a  stipulated  sum  for  each  pre- 
vious month  that  the  member  was  single;  is  void  as  operating  to  restrain 
marriage. 

A  marriage  policy  for  the  benefit  of  one  having  no  insurable  interest  in  the  in- 
sured or  in  his  marriage  is  void. 

The  law  will  not  aid  one  who  ha«  x^aid  money  under  such  a  contract,  either  in 
enforcing  or  in  recovering  back  what  he  has  paid. 

Clopton,  J. 

The  special  counts  of  the  complaint  declare  on  a  contract,  called  a 
"  marriage  insurance  policy,"  issued  by  the  Equitable  Nuptial  Bene- 
fit Union,  which  is  averred  to  be  a  corporation,  duly  incorporated 
imder  the  laws  of  this  State.  The  question  of  the  validity  of  the 
contract  was  made  by  demurrer  to  the  special  counts;  the  causes 
assigned  being,  that  it  is  in  the  nature  of  a  marriage  brokerage  con- 
tract; is  in  restraint  of  marriage;  and  is  in  the  nature  of  a  gambling 
contract 

A  marriage  brokerage  contract  is  an  agreement  for  the  payment 
of  money,  or  other  compensation,  for  the  procurement  of  a  marriage. 
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Although  they  may  not  be  a  fraud  on  either  party,  such  contracts 
are  held  to  be  void,  and  a  public  mischief,  for  as  much  as  they  are 
calculated  to  bring  to  pass  mistaken  and  unhappy  marriages,  to 
countervail  parental  influence  in  the  training  and  education  of  chil- 
dren, and  to  tempt  the  exercise  of  an  undue  and  pernicious  influ- 
ence, for  selflsh  gain,  in  respect  to  the  most  sacred  of  human 
relations.  An  essential  element  in  such  contract  is,  the  procure- 
ment of  a  marriage  oftentimes  without  regard  to  the  wishes  of 
friends  or  parents,  or  to  the  happiness  of  the  parties  most  deeply 
interested.  There  is  no  such  element  in  the  contract  sued  on; 
nor  is  there  anything  in  its  nature  that  contemplates  compensation 
for  the  negotiation  or  procurement  of  any  particular  marriage. 
By  the  contract,  it  is  agreed  to  pay  an  amount  of  money  upon 
the  contingency  of  marriage,  but  leave  the  party  in  the  exercise 
of  entire  freedom  as  to  the  person  with  whom  he  may  propose 
to  contract  marriage.  While  in  view  of  the  conclusion  at  which 
we  have  arrived,  it  is  unnecessary  to  decide  this  question,  we  have 
said  this  much,  it  being  presented  by  the  record,  to  exclude  any 
inference  that  in  our  opinion  the  contract  is  obnoxious  to  this 
objection. 

Without  extending  this  opinion  by  an  unnecessary  attempt  to  con- 
sider the  different  and  variant  applications  of  the  rules  determining 
the  illegality  of  contracts,  and  of  conditions  annexed  to  gifts  or  tes- 
tamentary dispositions  in  restraint  of  marriage;  we  shall  refer  to 
those  rules  that  have  been  generally  accepted  and  recognized. 
Subject  to  modifications  and  limitations  by  the  application  of  other 
special  rules,  dependent  upon  the  facts,  whether  the  condition  be 
precedent  or  subsequent,  or  whether  there  is  a  gift  over,  or  whether 
the  property  be  real  or  personal,  all  conditions  in  deeds  or  wills, 
and  all  contracts,  executory  or  executed,  that  create  a  general  pro- 
hibition of  marriage,  are  contrary  to  pubhc  policy,  and  to  ''the 
common  weal  and  good  order  of  society."  The  rule  rests  upon 
the  proposition  that  the  institution  of  marriage  is  the  fundamental 
supx>ort  of  national  and  social  life,  and  the  promoter  of  individual 
and  public  morality  and  virtue;  and  that  to  secure  well-assorted 
marriages,  there  must  exist  the  utmost  freedom  of  choice.  Neither 
is  it  necessary  there  shall  be  positive  prohibition.  If  the  condition 
is  of  such  nature  and  rigidity  in  its  requirements  as  to  operate  a 
probable!  prohibition,  it  is  void. 

On  the  other  hand,  conditions  in  conveyances,  or  annexed  to  lega- 
cies and  devises,  in  partial  restraint  of  marriage,  in  respect  to  time, 
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or  place,  or  person,  if  reasonable  in  themselves,  and  do  not  yirtuaUj 
and  practically  create  an  undue  restraint  upon  the  freedom  of 
choice,  are  not  void.  Says  Judge  Story:  *But  the  same  princi- 
ples of  public  policy  which  annul  such  conditions  when  they  tend 
to  a  general  restraint  of  marriage,  will  confirm  and  support  them 
when  they  merely  preserve  such  reasonable  and  prudent  regulations 
and  sureties  as  tend  to  protect  the  individual  from  those  melancholy 
consequences  to  which  an  over-hasty,  rash,  or  precipitate  match 
would  probably  lead."    1  Story  Eq.  Jur.,  §  281. 

The  want  of  harmony  in  the  adjudged  cases  does  not  arise  from 
any  ambiguity  in  the  rule  itself,  but  from  its  comprehensive  terms, 
inasmuch  as  the  application  of  the  rule  to  the  facts  of  each  particu- 
lar case  is  submitted  to  the  sound  discretion  and  judgment  of  the 
court.  The  courts  applied  it,  according  to  their  estimation  of  the 
relative  necessity  and  importance  of  preserving  the  largest  liberty  in 
the  formation  of  marital  alliances  on  the  one  hand,  and,  on  the  other, 
of  upholding  the  prerogative  of  the  dispenser  of  bounty  to  dictate 
the  terms  upon  which  its  enjoyment  shall  commence  or  continue, 
and  of  the  right  of  persons  competent  to  contract  to  fix  the  terms  of 
their  agreement,  so  far  as  may  be  consistent  with  the  public  weaL 
2  Lead.  Cas.  in  Eq.,  420;  Maddox  vs.  Maddox,  11  Grat,  804;  Morley 
vs.  Bennoldson,  2  Hare,  571;  Williams  va  Cowden,  13  Mo.,  211; 
2  Story,  Eq.  Jur.,  §  933;  Coppage  vs.  Alexander,  88  Am.  Dec,  156 
(note).  Under  the  operation  of  this  rule,  conditions  restraining 
marriage  without  consent  of  parents,  guardians,  or  executors^  or 
under  twenty-one,  or  other  reasonable  age,  or  with  particular  per- 
sons, are  held  to  be  valid;  and  conditions  not  to  marry  a  man  of  a 
particular  profession,  or  that  lives  in  a  named  town  or  county,  or 
who  is  not  seized  of  an  estate  in  fee,  are  held  to  be  too  general, 
and  void.  (Collier  vs.  Slaughter,  20  Ala.,  263;  Stackpole  vs.  Beau- 
mont, 3  Ves.,  89;  Younge  vs.  Furse,  8  D.  M.  &  G.,  756;  Scott  vs. 
Tyler,  2  Bro.,  C.  C.  431, 488. 

It  is  true,  these  instances  of  the  application  of  the  rule  are,  in 
cases  of  conditions,  annexed  to  gifts,  devises  or  legacies;  but  illus- 
trate that  the  condition  wOl  be  sustained,  when  j^  is  in  the  exercise 
of  due  and  reasonable  precaution  against  rash  or  improvident  mar- 
riages. But  if  it  is  an  evasion  of  the  law,  or  a  cover  to  restrain 
marriage  generally,  or  is  in  terrorem,  the  condition  will  be  declared 
void.  The  present  is  the  case  of  a  contract,  and  these  illustrations 
are  helpful  only  to  the  extent  that  contracts  in  restraint  of  marriage 
are  dependent  upon  the  same  principles. 
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The  charter  of  "the  Equitable  Nuptial  Benefit  Union"  declares 
"the  object  of  the  association  is  to  unite  acceptable  ^oung  people 
in  such  a  way  as  to  endow  each  with  a  sum  of  money,  not  to  exceed 
six  thousand  dollars,  to  be  paid  at  marriage  as  endowments,  accord- 
ing to  the  regulations  adopted."  It  proposed  to  accomplish  this 
ostensibly  laudable  object  by  the  issuance  of  certificates  of  member- 
ship. The  one  issued  in  this  case  contains,  among  others,  the  follow- 
ing provisions: — 

"  No  member  will  be  entitled  to  any  benefit  whatever,  who  mar- 
ries in  less  time  than  three  months  from  the  date  of  his  certificate. 
Every  member  who  shall  have  been  in  good  standing  as  a  member 
for  at  least  three  months  prior  to  his  marriage,  shall  be  entitled  to 
forty  dollars  per  month  upon  each  one  thousand  dollars  named  in 
hid  certificate,  for  each  whole  month  of  his  membership,  provided 
that  the  sum  shall  never  exceed  three  thousand  dollars,  or  so  much 
thereof  as  shall  be  realized  from  one  marriage  assessment  on  all  the 
members  of  this  class." 

The  restraint  of  marriage  is  partial  The  counsel  for  plaintiff 
insist  that  the  restraint  is  reasonable,  not  forbidding  marriage,  but 
postponing  it,  with  the  consent  of  the  applicant  for  membership,  to 
a  period  when  it  can  presumably  be  made  to  greater  advantage;  and 
therefore  should  be  held  valid,  by  analogy  to  similar  provisions  in 
gifts  or  testamentary  dispositions.  No  circumstances  are  proved  to 
show  the  reasonableness  of  the  restraint  This  must  be  ascertained 
from  the  certificates  of  membership,  without  the  aid  of  extrinsic  and 
surroundiQg  facts  and  circumstances.  Looking  at  the  certificate, 
we  are  forced  to  the  conclusion,  that  the  restraint  of  marriage  for 
three  months  is,  not  for  the  benefit  or  advantage  of  the  appUcant, 
but  to  enable  the  association  to  realize  a  benefit  fund,  and  to  keep 
the  applicant  in  a  condition  to  contribute  thereto,  by  the  payment  of 
dues  and  assessments. 

In  Hartley  vs.  Rice,  10  East.,  22,  Lord  Ellenborough,  C.  J.,  says: 
"  On  the  face  of  the  contract  its  immediate  tendency  is,  as  far  as  it 
goes,  to  discourage  marriage;  and  we  have  no  scales  to  weigh  the 
degree  of  effect  it  would  have  on  the  human  mind.  It  is  said,  how- 
ever, that  the  restraint  is  not  to  operate  for  an  indefinite  period,  but 
only  for  six  years,  and  that  there  might  be  reasonable  grounds  to 
restrain  the  party  for  that  period.  But  no  circumstances  are  stated 
to  us  to  show  that  the  restraint  was  reasonable;  and  the  distinct  and 
immediate  tendency  of  the  restraint  stamps  it  as  an  illegal  ingredient 
in  the  contract."    And  in  Sterling  vs.  Sinnickson,  2  South.,  756, 
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where  the  action  was  on  a  sealed  bill  to  pay  one  thousand  dollars, 
provided  the  obligee  was  not  lawfully  married  in  six  months,  Kirk- 
patrick,  C.  J.,  after  stating  the  general  principle  that  all  obligations 
restraining  marriage  generally,  are  void,  says:  ''And  I  find  no  case 
but  in  that  of  legacies  (with  one  exception  of  a  gift),  that  gives 
validity  to  an  instrument  when  made  in  contradiction  to  the  princi- 
ple first  mentioned.  And  the  principle  of  time,  place,  and  person 
appears  to  apply  to  legacies  only,  unless  for  a  good  consideration-** 

It  is  not  stated  that  there  existed  any  relation  between  the  appli- 
cant and  the  plaintiff,  or  the  association,  that  would  or  could  have 
moved  either  the  plaintiff  or  the  association,  to  impose  the  restraint 
from  prudential  motives  in  favor  of  the  applicant  A  person,  having 
an  interest  arising  from  relationship  or  close  friendship,  may,  by 
conditions  or  partial  restraint  in  gifts  or  legacies,  guard  and  protect 
inexperienced  youth  against  rash  and  improvident  marriages;  and 
the  husband  may  restrain  his  widow  in  the  interest  of  his  children, 
but,  as  is  added  in  some  of  the  cases,  "  this  could  not  be  done  by  a 
stranger." 

In  Chalfant  v&  Payton,  91  Ind.,  202,  a  certificate  of  membership, 
issued  by  '*  the  Immediate  Marriage  Benefit  Association,"  was  held 
to  be  contrary  to  pubHc  policy,  and  illegal— the  contract  being  to 
pay  a  sum  of  money  on  condition  that  the  member  does  not  marry 
within  two  years,  and  on  marriage  thereafter  to  pay  a  certain  sum 
per  day  during  the  time  he  shall  remain  unmarried.  It  may  be  said 
that  the  time  of  restraint  by  the  contract  sued  on,  is  for  a  much 
shorter  period  By  what  rule,  in  the  absence  of  special  facts  and 
circumstances,  can  the  reasonableness  of  the  time  of  restraint  be 
measured  ?  By  what  scales  can  the  degree  of  its  effect  upon  the 
mind  of  the  applicant  be  weighed  ?  Where  a  parent  restrains  the 
marriage  of  a  child,  or  a  friend  prohibits  it,  the  restraint)  without  the 
consent  of  parents  or  guardian,  until  an  age  at  which  the  child  is 
competent  to  contract  without  such  consent,  does  not  violate,  but  is 
in  furtherance  of  the  policy  of  the  law.  But  when  a  stranger,  with- 
out any  interest  or  motive,  except  for  selfish  gain,  enters  into  a  con- 
tract restraining  the  marriage  of  another  for  a  definite  period  of 
time,  the  contract,  pro  tanto,  violates  public  policy. 

If  there  were  no  provision  other  than  the  restraint  for  three 
months,  a  doubt  as  to  its  illegality  might  reasonably  be  entertained; 
but  the  restraint  for  three  months  is  not  the  full  scope  of  the 
contract.  To  obtain  a  clear  comprehension  of  its  nature  and  ten- 
dency, another  provision    must  be    observed.     The   certificate  not 
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only  makes  the  payment  of  the  money  conditioned  on  not  marry- 
ing in  less  than  three  months,  but  provides  that  upon  marriage 
after  the  expiration  of  three  months,  the  member  shall  be  entitled 
to  receive  forty  dollars  on  each  one  thousand  dollars  named  in  the 
certificate,  for  each  whole  month  of  his  membership;  that  is  during 
the  time  he  remains  single.  Thus  the  contract  contains  an  induce- 
ment to  postpone  marriaj:f€  indefinitely,  although  the  member  con- 
templates its  consummation  at  some  future  uncertain  time;  for  the 
longer  the  marriage  is  postponed,  the  larger  is  the  sum  to  be  paid. 
The  amount  which  the  member  will  be  entitled  to  receive  is  con- 
ditioned on  the  length  of  time  marriage  id  deferred  This  induce- 
ment, in  connection  with  the  restraint  for  three  months,  may  have 
the  effect  to  operate  an  indefinite  postponement;  and,  as  there  is 
no  limit,  within  which  the  member  shall  many,  it  may  operate  a 
general  restraint. 

Insurance,  being  an  indemnity  against  loss  or  risk,  is  not  intended 
for  the  benefit  of  persons  having  no  concern  in  the  subject-matter, 
nor  any  interest  in  the  event.  In  Helmetag  vs.  Miller,  it  is  said: 
"  No  principle  of  the  law  of  life  insurance  is,  at  this  day,  better 
settled  than  the  doctrine,  that  a  policy,  taken  out  by  one  person 
upon  the  life  of  another,  in  which  he  has  no  insurable  interest,  is 
illegal  and  void,  as  repugnant  to  public  poHcy.  *  *  *  Such  contracts 
are  aptly  termed  wager  policies,  and  are  entitled  to  no  higher  dig- 
nity in  the  eye  of  the  law  than  gf^mbling  speculations  or  idle 
bets  as  to  the  probable  duration  of  human  life."  The  same  princi- 
ple, that  where  there  is  no  insurable  interest  the  policy  is  invalid, 
pervades  the  law  of  all  kinds  of  insurance.  At  an  early  period, 
marine  insurance  policies,  without  interest,  wt^re  considered  as  inno- 
cent wagers;  but  now,  such  policies  are  held  to  be  void,  as  contra- 
vening the  cardinal  object  of  insurance, — indemnity  against  loss, — 
and  as  being  dangerous  and  demoralizing  by  tempting  the  insured, 
having  nothing  to  lose  but  ever\^hing  to  gain,  to  bring  to  pass  the 
event,  upon  tiie  happening  of  which  the  insurance  becomes  payable. 
May  on  Ins.,  875.  Although  the  certificate  is  not  properly  a  policy 
of  insurance,  an  application  of  these  principles  will  enable  us  to 
arrive  at  a  satisfactory  conclusion  as  to  the  character  of  the  contract, 
when  considered  in  the  light  of  the  attendant  circumstances. 

Yandeventer.  at  the  time  of  making  the  application,  in  response  to 
questions  propounded,  named  the  plaintiff  as  the  person,  to  whom 
the  benefit  should  be  paid,  and  to  whom  notices  of  dues  and 
assessments   should  be    sent  for  payment.      There  was  also  an 
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agreement  that  plaintiff  would  pay  all  dues  and  assesBments,  which 
he  did,  and  Vandeventer  should  receive  one-third  of  the  proceeds 
of  the  certificate  when  collected,  after  deducting  expenses.  It  Ib 
manifest  that,  while  Vandeventer  made  the  application  personally, 
and  is  the  nomii^al  member,  he  was  the  mere  instrument  to  procure 
the  certificate,  and  that  the  contract  was  made  ready  for  the  benefit 
of  the  plaintiff.  It  must  be  regarded  as  virtually  and  substantially  a 
contract  with  him. 

The  plaintiff,  not  being  related  to  Vandeventer  by  affinity  or  con- 
sanguinity, and  having  no  business  relations  with  him  whatever,  had 
no  personal  intenest  in  his  marital  relations.  It  was  speculation  on 
the  part  of  the  plaintiff,  without  interest,  upon  the  probabiUty  of 
Vandeventer's  marriage, — as  the  plaintiff  tersely  characterized  it  in 
his  testimony,  *'  a  speculation  in  marriage  futures.*'  Such  contract 
is  disfavored  and  disapproved  by  the  law  in  the  inteiest  of  the  com- 
mon weal,  of  good  order  and  general  public  policy.  It  subjects  the 
plaintiff  to  a  temptation,  for  pecuniary  advantage,  to  promote  and 
procure  the  marriage  of  Vandeventer,  at  some  future  period,  bj 
which  the  plaintiff  has  nothing  to  lose.  Upon  analogous  principles 
in  cases  of  insurance,  such  contract  is,  in  its  nature,  a  wager  contract. 
ChaJfant  vs.  Payton,  supra. 

It  is  further  contended,  that  if  the  contract  is  illegal,  the  plaintiff 
is  entitled  to  recover,  under  the  common  courts  the  sum  of  the  dues 
and  assessments  paid  by  him  especially  from  Hundley,  by  virtue  of  a 
special  promise.  The  action  was  commenced  originally  by  process 
of  attachment  against  three  named  individuals,  among  whom  is 
Hundley,  who  are  described  in  the  affidavit  preceding  the  issue  of 
the  writ,  as  "  constituting  the  Equitable  Nuptial  Benefit  Union, 
organized  under  the  laws  of  Alabama."  In  the  margin  of  the  com- 
plaint, subsequently  filed,  the  parties  are  stated  in  the  same  manner; 
but  the  body  complaint  reads:  ''  The  plaintiff,  Alexander  L.  White, 
claims  of  the  defendant,  the  Equitable  Nuptial  Benefit  Union,  a  cor- 
poration composed  of  the  defendants,  Oscar  B.  Hundley,  WiUiam  A. 
McNeely  and  Alexander  Erskine,  Jr.,  and  duly  incorporated  under 
the  laws  of  Alabama."  The  individuals  named  in  the  margin  as 
defendants,  are  mentioned  in  the  body  of  the  complaint,  which  con- 
trols the  marginal  statement,  merely  as  composing  the  alleged  cor- 
poration—descriptio  personse.  Filing  such  complaint,  and  going  to 
trial  thereon,  operated  a  discontinuance  of  the  su'.t  against  them  as 
individuals,  and  converted  it  into  an  action  against  the  corporation 
as  the  sole  defendant. 


Digitized  by  VjOOQ IC 


1885.]  TVhiie  vs.  Eqtntable  Nuptial  Benefit  Unvm.  843 

The  court  will  not  l^nd  its  aid  to  either  party  for  the  enforcement 
of  an  illegal,  executory  contract,  in  an  action  to  recover  for  its  non- 
execution  ;  and,  where  a  contract  contravening  good  morals  or  pubhc 
policy  has  been  fully  and  voluntarily  executed,  and  the  parties  are 
in  pari  delicto,  the  court  will  not  interfere  vdth  the  acquired  rights 
of  either  at  the  instances  of  the  other.  Hill  vs.  Ereeman,  78  Ala., 
200.  The  claim  of  the  plaintiff  to  recover  the  dues  and  assessments 
paid  falls  within  this  rule. 

Affirmed. 
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SUPREME  COUKT   OF  ILLINOIS. 


Api^eal  from  the  Appellate  Court  from  the  Seco)id  District, — Originally 
A^/jyealed  fr>/m  the  Circuit  Court,  Peoria  County,  III. 


GERMAN  FIRE  INS.  CO.  OF  PEORIA.  \ 

vs, 

WILUAM  GRUNERT. 

An  a^eiit  entrusted  by  bis  principal  witb  sole  management  of  bis  business 
during  bis  absence,  nas  power  to  bring  suit  in  tbe  name  of  tbe  principal  to 
recover  on  a  policy  in  tbe  case  of  loss  by  fire. 

In  tbe  case  of  sucb  absence  proofs  of  loss  by  the  agent  are  sufficient  compli- 
ance witb  tbe  requirement  that  they  shall  be  rendered  by  tbe  principal 
where  the  latter  cannot  be  found. 

When  the  proofs  were  so  made  and  returned  by  the  company  for  amendment, 
and  were  amended,  and  again  returned  for  farther  amendment  without 
objection  as  to  lapse  of  time,  this  was  a  waiver  of  objectiion  that  they  were 
made  too  late. 

Evidence  of  waiver  of  proofs  is  admissible  without  specially  pleading  such 
waiver. 

It  is  not  error  to  instruct  the  jury  that  a  forfeiture  for  misrepresentation  in  the 
application  may  be  waived  by  the  acts  of  the  company  after  knowledge  of 
the  representation,  where  the  doctrine  of  waiver  is  applicable  to  the  case. 

Where  it  is  desired  to  introduce  evidence  impeaching  the  representations  in  an 
application,  those  representations  should  first  be  shown. 

SOHOLFIELD,   J. 

This  is  assumpsit  on  a  policy  of  insurance  issued  by  the  German 
Fire  Insurance  Company  of  Peoria,  to  William  Gninert,  on  a  stock 
of  groceries  in  Winchester,  to  recoVer  for  a  loss  which  occurred  by 
£re  on  the  8th  of  September,  1880. 

A  question  in  limine  is,  whether  there  is  error  in  the  ruling  of  the 
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circuit  court  on  a  motion  made  by  defendant  to  dismiss  the  action, 
on  the  ground  that  it  was  not  brought  by  the  plaintiff^  but,  on  the 
contrary,  was  being  prosecuted  without  his  knowledge  or  authority. 
The  motion  was  supported  by  an  affidavit  of  defendant's  secretary, 
and  an  affidavit  of  Ernest  Grunert,  general  agent  of  the  plaintiff, 
was  read  in  opposition  to  the  motion.  The  court  overruled  the 
motion.  We  think  this  ruling  was  correct.  The  principal  being  out 
of  the  country,  the  general  authority  with  which  the  agent  was 
invested  necessarily  included  authority  to  bring  the  suit.  He  had 
the  sole  management  of  the  business;  and  authority  to  bring  neces- 
sary suits  to  collect,  and  for  insurance,  in  case  of  loss  by  fire,  is 
indispensably  incident  to  his  general  x)ower,  and  essential  to  an 
efficient  discharge  of  his  duties. 

The  policy  contains  a  clause  requiring  that  the  assured  "  shall 
forthwith  give  notice  of  any  loss  to  the  secretary  of  the  company, 
and  within  thirty  days  after  such  loss  shall  deliver  at  the  office  of 
the  company  in  Peoria,  either  personally,  by  agent,  mail  or  express, 
a  particular  account  of  such  loss,  signed  and  sworn  to  by  him, 
naming  each  article,  and  the  cash  value  thereof,'*  etc.  The  defendant 
among  other  things  pleaded  that  the  assured  did  not,  within  thirty 
days  after  the  loss  complained  of,  or  at  any  other  time,  deUver  to 
the  defendant  such  proof  of  loss,  signed  and  sworn  to  by  him. 
Upon  the  trial  it  was  proved,  on  behalf  of  the  plaintiff,  that  in  the 
month  of  January  or  February,  1880,  the  plaintiff  left  Winchester 
for  St  Louis,  for  the  purpose  of  purchasing  goods;  that  before  leav- 
ing Winchester  he  put  his  brother,  Ernest  Grunert,  in  charge  of  his 
store  and  business,  as  derk  and  agent,  and  that  said  Ernest  Grunert 
thenceforth  continued  to  act  in  that  capacity  until  the  stock  was 
destroyed  by  fire  on  the  8th  of  September,  1880,  and  since  then  he 
has  continued  to  act  as  business  agent  for  the  plaintiff ;  that  the 
plaintiff  never  returned  to  Winchester  from  such  trip,  and  his  said 
agent  has  never  been  able  to  learn  anything  of  him  since  his  depart- 
ure from  Winchester  on  that  trip. 

The  court,  on  behalf  of  the  plaintiff,  and  over  objections  of  the 
defendant,  admitted  in  evidence  certain  proofs  of  loss,  signed  and 
sworn  to  by  Ernest  Grunert,  clerk  of  William  Grupert,  and  also 
thereupon  instructed  the  jury  as  follows: — 

"  The  court  instructs  the  jury,  that  if  you  believe  irom  the  evi- 
dence, that  William  Grunert,  the  insured,  was,  at  the  time  of  the 
fire,  September  8th,  1880,  absent  from  his  home  in  Winchester,  Illi- 
nois, and  could  not  be  found,  so  as  to  make  proofs  of  the  loss  within 
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the  time  specified  by  the  policy,  then,  in  that  case,  such  proofe  of 
loss  could  be  made  by  the  agent  of  the  said  William  Grunert." 

It  is  contended  on  behalf  of  the  defendant,  that  the  court  erred 
in  admitting  this  evidence  and  in  thus  instructing  the  jury.  The 
.  ruling  is  sustained  by  authority,  and  is  unobjectionable.  If  it 
should  be  held  incorrect,  it  is  plain  upon  no  additional  attainable 
evidence  can  there  be  a  recovery  on  the  poUcy,  although  in  every 
other  respect  the  evidence  might  be  ample  to  maintain  a  recovery, 
for  the  signature  and  affidavit  of  the  plaintiff  to  the  proofs  of  loss 
were  not  and  cannot  be  obtained.  It  is  said  in  Wood  on  Fire 
Insurance,  p.  693,  sec.  413:  "Proofs  of  loss  should  be  made  as 
required  by  the  policy,  both  as  to  substance  and  time,  or  a  legal 
excuse  shown  therefor.  They  should  be  made  either  by  the 
assured,  his  agent,  or  party  in  interest  If  the  assured  does  not 
make  the  proofs,  a  valid  reason  therefor  should  be  shown;  and  it  is 
sufficient  to  show  that  he  is  non-resident,  dead,  or  was  absent  or 
insane  at  the  tipie  when  the  loss  occurred  and  did  not  return  in  time 
to  make  the  proofa"  See,  also,  cited  in  support  of  the  text,  Ayres 
vs.  Hartford  liis.  Co.,  17  Iowa,  176;  Farmers'  Mutual  Insurance  Co., 
vs.  Grayville,  74  Pa.  St.,  17;  O'Conor  vs.  Hartford  Fire  Ins.  CJo.,  31 
Wis.,  160;  Northwestern  Ins.  Co.  vs.  Adkinson,  3  Bush.  (Ky.),  328; 
Sims  vs.  State  Ins.  Co.,  47  Mo.,  64.  The  absence  of  the  plaintiff, 
here,  brings  the  case  within  the  exception. 

An  objection  is  also  urged  on  the  ground  that  the  signature 
and  jurat  to  the  proofe  of  loss  are  insufficient,  in  that  they  show 
a  signature  of  William  Grunert,  "  per  Ernest  Grunert,  clerk  and 
agent,"  and  that  Ernest  Grunert,  for  William  Grunert,  makes 
oath  to  the  proof  of  the  proofs.  The  objection  is  hypercriticaL 
It  very  clearly  appears  that  Ernest  Grunert,  agent  for  William 
Grunert,  signs  and  swears  to  the  proofs,  and  this  is  sufficient 

The  court  also,  at  the  further  instance  of  the  plaintiff,  instructed 
the  jury:  ''If  you  find,  from  the  evidence,  that  the  defendant 
insurance  company  issued  to  the  plaintiff  the  policy  mentioned  in 
the  declaration  in  this  case,  and  that  while  said  poUcy  of  insur- 
ance was  in  full  force  and  effect  a  portion  of  the  property  men- 
tioned in  and  .insured  by  said  policy  was,  on  September  8,  1880, 
destroyed  by  fire,  while  the  same  was  the  property  of  th»  plaintiff 
and  without  the  fault  of  the  plaintiff,  and  that  the  plaintiff  was 
absent  at  th^  time  of  such  loss,  and  unable  to  make  proof  of  the 
same,  and  that  the  agent  of  the  plaintiff,  who  in  the  plaintiff's 
absence   had   full   charge,  management,  and   control   of  plaintiff's 
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business,  and  who  had  possession  of  the  property  insured  by  said 
policy,  as  such  agent  in  the  absence  of  the  plaintiff,  made  out  and 
dehvered  to  the  defendant  insurance  company  on  or  before  Sep- 
tember 23,  1880,  a  written  notice  and  proofs  of  loss,  and  that  on 
September  23, 1880,  the  defendant  returned  such  notice  and  proofs 
of  loss,  with  objections  thereto,  and  that  such  notice  and  proofs  of 
loss  were  again  amended  by  the  same  agent  of  the  plaintiff,  and 
again  deliTered  to  said  defendant,  and  that  the  defendant  returned 
the  same  on  the  8th  day  of  October,  1880,  and  that  said  notice  anl 
proofs  of  loss  were  again  amended  by  the  same  agent  of  the 
plaintiff,  so  that  the  same  substantiaUy  complied  with  the  condi- 
tions of  said  policy,  and  dehvered  the  same  to  said  defendant  insur- 
ance company,  and  that  on  October  26, 1880,  said  defendant  again 
returned  said  notice  and  proofs  of  loss,  with  objections  thereto,  and 
that  said  defendant,  at  none  of  the  times  it  returned  said  notice 
and  proofs  of  loss,  objected  that  the  plaintiff  had  not  made  out  and 
delivered  such  notice  and  proofs  of  loss  within  the  time  mentioned 
and  provided  in  said  poUcy,  that  said  defendant  insurance  company 
thereby  waived  all  objections  that  said  notice  and  proofis  of  loss 
were  not  delivered  to  said  defendant  within  the  time  provided  for  in 
said  poUcy;  and  if  you  further  find,  from  the  evidence,  that  the 
plaintiff  complied  with  all  the  other  conditions  of  said  poUcy,  then 
you  should  find  for  the  plaintiff." 

It  is  contended  there  was  error  in  the  giving  of  the  instruction — 
firstly,  for  the  same  reason  that  was  urged  against  the  first  instruc- 
tion, and  which  we  have  just  considered;  secondly,  because  it  does 
not  tell  the  jury  they  must  beheve,  from  the  evidence,  that  the  agent 
was  properly  qualified  to  make  the  proofs  of  loss;  thirdly,  because 
of  the  confusion  of  dates  as  to  when  the  proofis  were  sent  and 
returned,  as  shown  by  the  evidence;  and  fourthly,  because  it  is 
directly  put  in  issue  by  one  of  the  sx>ecial  pleas  whether  the  plaintiff 
did  or  did  not  furnish  proofs  of  loss  to  the  defendant,  at  his  office, 
■  within  the  time  required  by  the  policy,  and  the  plaintiff  did  not  to 
that  plead  that  the  defendant  had  waived  such  proofs. 

The  instruction  must  have  been  understood  by  the  jury,  as  relating 
to  the  character  of  agent  which  the  evide;ice  before  them  showed 
Ernest  Grunert  to  be, — an  agent,  the  principal  being  absent,  having 
full  charge,  management,  and 'control  of  this  business  (that  of  a 
retail  grocer),  and  possession  of  propei-ty.  This  is  the  language  of 
the  instruction,  and  no  one  could  be  misled  by  it.  Such  an  agent 
must  necessarily  possess  and  exercise  the  same  power  and  authority 
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in  the  business  that  the  principal  could,  were  he  present;  for,  were 
it  otherwise,  the  business,  however  well  conducted,  must  soon  termi- 
nate for  lack  of  funds.  The  destruction  by  fire  of  the  stock  would 
destroy  and  terminate  the  agency.  A  general  business,  unlimited 
by  special  terms,  would  not  thus  terminate,  and  a  general  agency, 
until  revoked,  would  be  co-extensive,  in  scope  and  duration,  with 
the  business.  There  is  a  slight  mistake  in  one  or  more  of  the  dates 
of  the  proofs  of  loss,  but  this  is  unimportant,  and  could  not,  in  our 
opinion,  have  misled.  Their  dates,  in  that  connection,  are  not  of 
material  consequence. 

As  to  the  plea  that  the  plaintiff  did  not  furnish  proofs  of  loss,  etc., 
it  might,  undoubtedly,  have  been  repHed  that  such  proof  was  waived, 
etc. ;  but  it  was  not  indispensable  that  it  should  have  been  so  replied, 
to  authorize  admission  of  the  proof  of  waiver.  The  doctrine  of 
waiver,  in  this  connection  is,  in  substance  and  effect,  that  of  et>toppels 
in  pais  (May  on  Insurance,  sec.  405),  and  estoppels  in  pais,  at  com- 
mon law,  need  not,  although  they  might  be  pleaded  specially. 
Biglow  on  Estoppel — 1st.  ed.,  590;  2  Smith's  leading  cases.  Doe  vs. 
OUver,  Duchess  of  Kingston's  case,  7th  Am.  ed.,  658.  Here  the  evi- 
dence that  plaintiff  did  not  furnish  proofs  of  loss  within  time,  etc., 
is  rebutted  and  overcome  by  evidence  that  such  proofs  were  waived, 
— i.  e.,  in  legal  effect  the  fact  was  admitted,  and  the  proofs  dispensed 
with.  The  estoppel  assumes  that  the  plea  is  not  sustained,  and  pre- 
cludes further  evidence.  The  legal  conclusion  is,  the  proofs  were 
furnished  within  time,  etc.;  and  this  result  from  the  evidence  of 
waiver,  a  fact  or  facts  constituting  an  estoppel  in  pais. 

The  sixth  instruction,  given  at  the  instance  of  the  plaintiff,  in- 
forms the  jury  that  if  they  beUeve,  from  the  evidence,  that  the  de- 
fendant knew  that  any  misrepresentations  had  been  made  by  the 
assured  in  his  application  for  a  pohcy  of  insurance  herein  sued 
upon,  and  after  the  knowledge  of  that  fact  demanded  of  plaintiff 
that  he  make  and  deliver  proofs  of  loss  from  the  fire,  then,  in  that 
case,  as  matter  of  law  the  defendant  will  be  presumed  to  have 
waived  any  defense  it  may  have  had  by  reason  of  said  misrepresen- 
tations. Two  objections  are  urged  against  this  instruction  :  First,  it 
is  contended  there  is  no  evidence  on  which  to  base  it;  and  second, 
that  under  the  issue  no  question  of  waiver  is  involved.  This  second 
objection  is  answered  in  what  has  been  said  with  reference  to  the 
last  objection  to  the  second  instruction.  The  first  objection  we 
think  not  well  taken.  There  was  some  evidence — ^how  much  it 
not  our  province  to  discuss,  on  which  to  base  it. 
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The  defendant  asked  the  court  to  instruct  the  jury :  "  The  jury 
are  instructed  that  the  plaintiff  in  thief  suit  is  bound  by  the  terms 
and  conditions  of  the  policy  of  insurance  introduced  in  evidence,  so 
far  as  the  same  relate  to  him,  and  that  by  the  terms  of  the  policy 
the  application  of  the  plaintiff  for  insurance  which  has  been  intro- 
duced in  evidence,  became  by  the  terms  and  conditions  of  the  policy, 
a  part  of  the  poUcy  and  contract  of  insurance  and  warranty  by  the 
plaintiff  that  any  false  over- valuation  of  property,  or  any  misrepre- 
sentation whatever  in  said  vni^tten  appUcation  or  otherwise,  should 
render  the  pohcy  void  and  of  no  effect;  and  if  you  believe,  from  the 
evidence,  that  in  said  application  the  plaintiff  falsely  misrepresented 
the  value  of  this  property  r'.overed  by  the  policy,  v^th  intent  to  de- 
ceive defendant,  then  you  will  find  a  verdict  for  the  defendant" 

The  court  refused  to  give  the  instruction  as  asked,  but  modified  it 
by  adding  :  "  Unless  you  further  believe  from  tlie  evidence,  under 
the  law  as  explained  in  these  instructions,  that  defendant  had 
waived  its  right  to  have  the  policy  forfeited  on  that  ground."  This 
modification  counsel  insists  was  erroneous,  because  specific  reference 
is  not  made  to  the  explanations  in  other  instructions.  We  cannot 
think  the  jury  could  have  been  misled  by  the  modification.  The 
doctrine  of  waiver  we  have  seen,  was  correctly  laid  down  as  appli- 
cable to  the  case,  notwithstanding  the  pleadings,  and  this  but  calls 
the  attention  of  the  jury  to  that  doctrine  where  and  as  laid  down  in 
other  instructions. 

Complaint  is  also  made  that  the  court  erred  in  modifying  this  in- 
struction. 

If  the  jury  beUeve  from  the  evidence,  that  the  plaintiff  in  his  ap- 
plication for  insurance,  made  a  false  or  untrue  statement  as  to  the 
value  or  ownership  of  the  property  insured,  as  an  inducement  to  the 
company  to  enter  into  the  contract  of  insurance,  and  that  the  com- 
pany relied  upon  such  statements,  and  was  induced  thereby  to  enter 
into  such  contract  of  insurance,  and  that  the  company  reUed  upon 
such  statements,  and  vms  induced  thereby  to  enter  into  such  contract 
of  insurance,  then  such  contract  is  voidable  by  its  terms  and  condi- 
tions, by  the  company,  and  it  cannot  be  enforced  against  it,  and  the 
verdict  should  be  for  the  company." 

The  modification  consisted  in  adding :  "  Unless  you  further  be- 
lieve from  the  evidence  that  defendant  after  it  had  full  knowledge  of 
such  representations,  waived  its  right  to  the  modification.  The  de- 
fendant might  waive  its  right  under  the  circumstances  contem- 
plated in  the  instruction  to  a  forfeiture,  and  it  was  competent  to 
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submit  that  question  to  the  jury,  and  entirely  proper  to  submit  the 
two  questions — ^the  right  to  a  forfeiture,  and  the  waiver  of  that  right> 
in  one  instruction. 

The  third  instruction  asked  by  defendant  was  properly  refused, 
because  it  is  but  a  mere  argument  on  facts,  and  presents  no  legal 
proposition. 

Objection  is  urged  to  the  ruling  of  the  court  in  refusmg  to  allow 
certain  questions  propounded  to  witnesses  upon  the  trial,  to  be  an- 
swered. The  question  was  asked  whether  the  figures  in  an  account 
of  one  Daniel  Smith  corresponded  in  amount  with  figures  given  the 
witness  by  Ernest  Grunert.  He  had  not  previously  had  his  attention 
called  to  this  matter,  and  made  answer  in  reference  thereto.  A  wit- 
ness cannot  be  impeached  in  the  mode  thus  sought  to  be  pursued. 
Wagoner,  the  defendant's  secretary,  was  asked  :  "  You  may  state 
upon  what  portion  of  the  total  value  of  personal  property  your 
company  grants  insurance."  We  are  unable  to  see  any  pertinent, 
legitimate  conclusion  to  which  the  answer  to  this  could  lead.  The 
suit  is  on  a  policy.  What  was  here  done — not  what  was  usually 
done,  was  important  The  answer  could  not  tend  to  prove  either 
the  actual  or  the  estimated  value  of  the  goods  insured.  Again,  he 
asked :  "  You  may  state  if,  after  the  policy  was  issued  by  your  com- 
pany, you  ascertained,  at  any  time  before  or  after  the  loss,  that 
William  Grunert,  in  his  appl'.cation  for  insurance,  misrepresented  the 
value  of  the  property."  Very  clearly  this  called  only  for  an  opinion, 
a  conclusion  from  facts — of  the  witne^  and  not  a  statement  of  facts. 
What  William  Grunert  represented  should  have  first  been  proved, 
and  it  would  then  have  been  competent  to  prove  facts  contradictory 
of  that  representation.  Other  questions  immaterial  and  irrelevant 
were  also  asked  the  same  witness  which  we  do  not  deem  of  suffi- 
cient importance  to  specially  notice. 

The  questions  of  fact  are  settled  against  appellant  by  the  judg- 
ment of  the  appellate  court,  and  demand  no  notice  from  us. 

We  think  the  judgment  below  right,  and  it  must  therefore  be  af- 
firmed. 

Judgment  affirmed. 
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UNITED  STATES  CIRCUIT  COURT, 

EASTERN  DISTRICT,  WISCONSIN. 


SMITH    ET    AL. 
V8, 

COVENANT  MUT.  BEN.  ASSOCIATION,  of  ^ 

Galesbubo,  III.* 

The  certificate  of  a  benefit  society  in  the  clause  relating  to  payment,  origin- 
ally contained  a  blank  space  after  the  words  **  paid  as  a  benefit  to,''  fol- 
lowed by  the  words  **or  m  the  event  of  *  *  *  prior  death  to  the  le^ral 
heirs  or  devisees  of  the  holders  of  this  certificate.**  It  was  filled  up  by  m 
serting  the  words  **  his  devisees  "  in  the  first  hiatus,  and  the  word  '<  their  " 
after  "  in  the  event  of"    The  insured  left  no  will. 

Heldj  That  it  was  not  the  intention  that  no  claim  should  arise  unless  there 
were  devisees  under  a  will.  In  the  absence  of  a  will  the  benefit  would  ac- 
crue to  his  legal  heirs,  p 

In  order  to  recover  on  a  certificate  which  provides  that  in  the  event  of  a 
claim  the  association  shall  levy  an  assessment  and  pay  over  the  amount 
collected,  it  must  be  shown  that  the  assessment  was  levied  and  the  amount 
collected. 

DnsBy  J. 

On  the  eigbteoiiitli  day  of  January,  1881,  the  defendant  associa- 
tion issued  its  certificate,  by  which  it  constituted  Benjamin  F. 
Smith  a  member  of  said  association,  with  all  the  rights  and  privi- 
leges of.  the  same,  upon  the  following  conditions  and  agreements : 

"  That  at  any  time  during  the  continuance,  and  before  the  termin- 
ation of  this  contract,  upon  due  notice  and  satisfactory  proofs  of  the 
death  of  the  aforesaid  member  having  been  filed  with  the  secretary 
of  the  association,  he  having  in  all  respects  fully  complied  with  the 

*  D^ciBion  rendered,  U%j,  1886. 
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conditions  of  this  certificate,  an  assessment  shall  be  leyied  upon  all 
the  members  holding  certificates  in  force  at  the  time  of  the  death  of 
the  said  member,  for  the  full  amount  named  in  their  respective  certif- 
icates :  provided,  however,  that  when  the  aggregate  of  such  assess- 
ments would  exceed  the  limit  of  this  certificate,  then  the  assessment 
shall  be  levied  rat  ibly,  according  to  the  certificate  held  by  each,  for 
an  aggregate  amount  not  less  than  the  limit  of  this  certificate,  and 
the  sum  so  collected  on  such  assessments  (less  all  amounts  which 
may  be  added  for  expense  and  collection  costs)  the  association  here- 
by agrees  well  and  truly  to  pay,  or  cause  to  be  paid,  as  a  benefit  to 
his  devisees  as  provided  in  last  will  and  testament,  or,  in  the  event 
of  their  prior  death,  to  the  legal  heirs  or  devisees  of  the  holder  of 
this  certificate,  *  *  ♦  within  ninety  days  from  the  date  of  the 
acceptance  of  said  evidence  of  death,  any  assessment  or  other  in- 
debtedness of  the  said  member  to  the  association  being  ftr%t  de- 
ducted therefrom;  but  in  no  case  shall  the  payment  under  this 
certificate  exceed  twenty-five  hundred  dollars." 

This  is  a  suit  upon  this  certificate,  brought  by  the  plaintijfe  as 
the  legal  heirs  of  Benjamin  F.  Smith,  who  died  intestate.  The 
plaintiffs  complaint  sets  out  fully  the  provisions  of  the  certificate, 
and  then  alleges  that  notice  and  proof  of  death  werA  duly  given;  that 
the  insured  on  his  part  fully  compHed  with  all  the  conditions  of  the 
certificate  to  be  performed  by  him,  but  that  the  defendant  has  not 
paid,  and  refuses  to  pay  the  plaintiffs  the  sum  of  $2,500  named  in 
the  certificate  ;  and  judgment  is  demanded  for  that  sum,  with  in- 
terest. 

The  defendant  demurs  to  the  complaint  ol^the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  In  support 
of  the  demurrer,  it  is  urged  (1)  that  the  complaint  is  fatally  defect- 
ive, since  it  does  not  allege  that  the  insured  left  devisees  under  a 
last  will  who  were  first  to  t^e  under  the  certificate,  and  that  such 
devisees  have  died,  by  reason  whereof  the  legal  heirs  of  the  insured 
are  entitled  to  claim  the  amount  of  the  insurance  ;  (2)  that  there  is 
no  allegation  in  the  pleaiiing  that  the  association  has  levied  an  as- 
sessment upon  its  members  to  pay  the  loss,  or,  having  levied  an  as- 
sessment, has  collected  the  same,  and  failed  to  pay  over  the  sum 
collected. 

The  questions  raised  by  the  demurrer  are  novel,  and  not  free  from 
difficulty.  The  certificate  is  partiy  printed  and  partiy  written  ;  and 
before  it  was  completed  as  a  contract  of  insurance,  there  was  in  it  a 
blank  space  after  the  words  "  paid  as  a  benefit  to,"  which  was  fol- 
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lowed  by  the  words  in  print,  "  or,  in  the  event  of  *  *  *  prior 
death,  to  the  legal  heirs  or  devisees  of  the  holder  of  tHis  certificate,'^ 
etc  When  the  certificate  was  filled  lip,  the  words  ''  his  devisees,  as 
provided  in  last  will  and  testament,"  were  written  in  the  space  after 
the  words  "  paid  as  a  benefit  to,"  and  the  word  "  their  "  was  in- 
serted after  the  words  "  or  in  the  event  of."  The  contention  of 
counsel  for  the  defendant  is  that  no  liabihty  was  created  to  pay  to 
the  legal  heirs  of  the  insured,  except  in  the  event  of  the  prior  death 
of  devisees  ;  that  the  word  "  their  "  refers  to  the  word  "  devisees  /' 
that  if  the  insured  made  no  will, — as  it  is  conceded  he  did  not, — 
there  were  no  devisees,  and  as  there  were  no  devisees  to  die,  the  con- 
tingency never  arose  when  the  association  became  obligated  to  pay 
to  the  legal  heirs  of  the  holder  of  the  certificate;  hence  that  this  ac- 
tion cannot  be  maintained  by  the  present  plaintiffs,— and  it  was  sug- 
gested on  the  argument  that  if  an  action  would  lie  at  all  on  the 
certificate,  it  would  he  only  in  favor  of  the  administrator  of 
the  estate  of  the  insured.  This  argument  is  ingenious,  but  in  our 
judgment  unsound.  The  certificate,  it  is  tru^  is  very  awkwardly 
worded;  but,  as  the  contract  of  the  association,  it  should  be  so  con- 
strued, if  possible,  as  to  give  it  efficacious  meaning,  rather  than  to 
defeat  the  intention  of  the  parties  and  destroy  its  character  as  an 
obligation. 

It  must  be  presumed  that  the  association  intended  by  this  certifi- 
cate to  pay  to  somebody  as  beneficiary  whatever  sum  should  be  col- 
lected by  assessment  from  other  certificate  holders,  not  exceeding 
the  sum  specified  in  the  certificate.  The  vitality  of  the  contract  was 
not  to  depend  upon  the  fact  that  the  insured  should  make  a  last  will 
and  testament,  in  which  devisees  should  be  named,  nor  do  we  think 
that  a  remedy  upon  the  contract  in  favor  of  the  legal  heirs  of  the  in- 
sured was  intended  to  be  made  absolutely  dependent  upon  the  prior 
existence  and  death  of  such  devisees.  The  insured  might  die  intes- 
tate. It  could  not  have  been  in  the  contemplation  of  the  parties 
that  m  that  event  there  was  to  be  no  beneficiary  entitled  to  sue  upon 
the  contract  The  certificate,  fairly  and  reasonably  construed, 
means,  we  think,  that  if  the  insured  should  choose  to  make  a  last 
will  in  which  devisees  should  be  named,  then  such  devisees  were  to 
become  the  beneficiaries  entitled  to  receive  and  recover  the  sum  col- 
lected by  assessment  on  account  of  the  certificate.  But  no  obliga- 
tion was  imposed  upon  the  insured  to  make  a  last  wilL  He  might,  if 
he  chose,  leave  his  estate  to  be  divided  among  legal  heirs  as  the  law 
should  direct  its  division;  and,  in  that  event,  as  no  devisees  would 
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enlist,  the  benefits  of  the  certificate  would  accrue  to  the  heirs.  In 
othc  r  avoids,  the  effect  of  the  contract  is  that  if  the  insured  has  made 
no  will,  and  if,  therefore,  no  devisees  are  in  existence,  his  legal  heirs 
shall  become  the  beneficiaries  entitled  to  enforce  payment  in  a  suit 
upon  the  certificate.  This  view  of  the  rights  of  the  parties  accords 
with  the  sense  and  meaning  of  the  contract. 

The  only  case  cited  by  defendant's  counsel  in  support  of  his  con- 
tention upon  this  point  is  Worley  vs.  Northwestern  Masonic  Aid  As- 
sociation, 10  Fed.  Rep.,  227,  and  at  first  glance,  the  opinion  of 
Judge  Love,  concurred  in  by  Judge  McCrary,  seems  opposed  to  the 
yiews  we  here  express.  But  we  think  that  case  is  distmguisha- 
ble  from  the  one  at  bar.  In  the  case  cited,  as  we  conclude  from  the 
reported  statement  of  facts,  the  defendant  contracted  to  pay  to  the 
devisees  of  the  decedent  certain  sums  of  money,  and  this  was  the 
extent  of  its  obligation.  In  no  specified  contingency  was  the  money 
to  be  paid  to  any  other  persons  than  devisee&  It  appears  that  the 
decedent  made  no  will,  and  therefore,  as  there  was  no  devisees,  the 
administrator  brought  suit  on  the  policy,  and  it  was  held  that  he 
could  not  maintain  the  action  because  the  sum  which  the  corporation 
enpressly  and  only  agreed  to  pay  to  the  devisees  of  the  deceased 
was  not  a  part  of  the  estate,  and  therefore  was  not  recoverable  as 
such  by  the  administrator.  Expressions  in  the  opinion  of  the  court 
indicate  that  in  the  view  taken  of  the  case  even  the  legal  heirs  of  the 
decedent  could  not  have  recovered  on  the  certificate  ;  but  the  sole 
question  in  judgment  was  whether  the  administrator  could  maintain 
the  action,  and  in  that  view  it  may  be  conceded,  for  the  purposes  of 
the  present  discussion,  that  the  case  was  rightly  decided.  It  was 
there  said  that  neither  the  decedent  nor  the  defendant  corporation 
intended  by  their  contract  to  provide  for  the  widow,  heirs,  orphans, 
or  creditors  of  the  decedent,  but  only  for  his  devisees,  and  as  there 
were  no  devisees,  there  was  no  beneficiary  in  existence  who  could 
enforce  the  contract.  In  no  contingency  was  the  insuiance  to  be 
paid  to  any  other  persons  than  devisees.  Without,  therefore,  ques- 
tioning here  the  correctness  of  the  ruling  upon  the  precise  point 
there  decided,  we  think  that  decision  does  not  meet  the  case  at  bar, 
and  that  the  plaintiffs  are  the  present  holders  of  the  legal  interest  in 
the  certificate  in  suit. 

The  remaining  point  raised  by  the  demurrer  presents  a  more  se- 
rious question,  namely :  Conceding  that  the  heirs  of  the  decedent 
are  the  legal  beneficiaries  entitled  to  the  benefits  conferred  by  the 
certificate,  what  are  the  rights  of  the  parties  respecting  a  recovery 
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upon  the  certificate  on  failure  of  the  association  to  pay  the  death 
loss  ?  The  theory  upon  which  the  suit  is  brought  is  that,  as  in  the 
case  of  an  ordinary  life  policy  of  insurance,  the  plaintifife  are  en- 
titled to  recover  the  full  sum  named  in  the  certificate,  without  regard 
to  the  levy  of  any  assessment  upon  certificate  holders,  or  the  coDec- 
tion  by  the  association  of  any  amount  so  levied.  After  deliberate 
consideration  of  the  question,  we  are  of  opinion  that  this  is  an  er- 
roneous view  of  the  relations  and  rights  of  the  parties  under  the 
certificate.  The  association  covenants  in  its  agreement,  not  abso- 
lutely to  pay  the  sum  of  $2,500,  but  to  levy  an  assessment  upon  all 
members  holding  certificates  at  the  time  of  the  death  of  the  de- 
ceased member,  and  to  pay  the  sum  so  collected  on  such  assessment 
as  a  benefit  to  the  designated  beneficiaries,  such  payment  in  no  case 
to  exceed  the  sum  of  |2,500.  Thus  it  is  apparent  that  the  ol)liga- 
tion  of  the  association  is  only  to  pay  whatever  amount  is  collected 
from  other  certificate  holders,  not  exceeding  the  sum  named.  Sup- 
pose that  no  asses8ment  whatever  is  made,  or  suppose,  an  assess- 
ment being  made,  nothing  is  collected,  is  the  association  liable, 
absolutely,  for  the  sum  named  in  the  ceitificate,  in  an  action  like  the 
present  ?  If  not,  what  is  the  remedy  for  failure  to  levy  an  assess- 
ment, or  for  failure  to  collect  the  amount  of  an  assessment  actually 
made  but  not  responded  to  by  the  holders  of  certificates  ?  If  it  ap- 
peared that  an  assessment  had  been  levied,  and  the  amount  thereof 
had  been  collected,  but  its  payment  to  the  beneficiaries  refused, 
there  would  be  no  doubt,  in  the  absence  of  other  grounds  of  defense^ 
of  the  plaintiflTs  right  to  recover  in  a  money  action  the  sum  so  col- 
lected, not  exceeding  $2,500.  But  this  state  of  the  case  is  not 
alleged.  And,  indeed,  it  was  admitted  on  the  argument  that  no  assess- 
ment was  levied  to  pay  this  loss,  and  therefore  no  sum  had  been  col- 
lected for  that  purpose  by  the  association  from  certificate  holders. 
Hence  the  difficulties  above  suggested. 

It  seems  clear  that  the  right  acquired  by  virtue  of  the  certificate 
held  by  the  decedent  was  to  an  assessment  upon  all  members  hold- 
ing certificates,  and  the  payment  of  the  amount  collected  on  such 
assessnrent  within  a  prescribed  period  of  time,  the  assessment  not  to 
exceed  the  hmit  of  the  particular  certificate.  We  were  at  first  dis- 
posed to  think  that  it  was  incumbent  upon  the  plaintiffs,  in  any 
view  of  the  case,  to  make  a  demand  for  an  assessment  in  order  to 
lay  the  foundation  of  a  recovery.  But  we  are  now  convinced  that 
the  duty  to  hiake  an  assessment  was  imposed  by  the  contract,  and  if 
the  association  failed  in  this  duty,  the  beneficiaries  had  the  right, 
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by  appropriate  proceedings,  to  compel  the  performance  of  it  Un- 
doubtedly a  court,  in  such  a  proceeding,  could  enforce  the  discharge 
of  that  duty  by  compulsoiy  measures  against  the  officers  and  mana- 
gers of  the  association,  or,  perhaps,  through  its  own  officers,  by 
making  the  necessary  assessment  and  collection  at  the  cost  of  the 
association,  or  of  the  certi&cate  holders  assessed.  It  is  quite  clear 
that  every  certificate  holder  agreed  to  look  for  payment  to  the  spe- 
cific mode  set  out  in  the  certificate ;  that  is,  by  assessments  and 
collections  withia  a  certain  limit  as  to  the  amount  to  be  assessed. 
The  holders  of  certificates  are  co-members  of  the  association,  who 
have,  in  effect,  agreed  to  insure  each  other,  and  have  stipulated  as 
to  the  mode  in  which  their  liability  to  the  heirs  or  devisees  of  a  de- 
ceased member  may  be  ascertained  and  enforced.  But  this  plan 
would  be  defeated  altogether  if  such  heirs  or  devisees  could  obtain 
a  judgment  against  the  association  for  the  imount  limited  in  the 
certificate,  without  regard  to  any  assessment  or  any  amount  col- 
lected on  an  assessment,  and  enforce  payment  in  the  ordinary  mode 
in  which  judgments  for  money  are  enforced.  To  this  it  may  be  re- 
plied that  the  association  is  liable  to  suit  for  breach  of  covenant  if  it 
fails  ifj  make  the  required  assessment  This  may  be  so.  But  if  so, 
what  would  be  the  measure  of  damages  ?  To  say  that  the  measure 
of  damages  would  be  the  amount  of  the  certifi'mte,  with  the  interest 
from  the  date  when  it  should  have  been  paid,  and  to  give  judgment 
therefor  against  the  association,  would-be  to  ignore  the  fact  that 
the  parties  have  provided  a  specific  mode  for  the  payment  of  the 
sum  named  in  the  certificate,  viz.,  an  assessment  against  and  collec- 
tion from  the  Hving  members.  The  ordinary  life  policy  rests  upon 
the  promise  of  the  company  to  pay  the  sum  therein  named.  A  pol- 
icy-holder in  such  a  company  is  under  no  obligation  to  pay  any- 
thing for  the  benefit  of  the  holders  of  other  policies.  Here  the 
insured  pays  seven  dollars  to  insure  a  member,  and  agrees  to  meet 
mortuary  assessments  from  time  to  time,  as  set  out  in  the  conditions 
of  the  certificates.  The  association  does  not  contract  absolutely  it- 
self to  pay  the  sum  named  in  any  certificate,  but,  as  we  have  seen, 
only  that  it  will  assess  the  living  members  And  pay  over,  within  a 
certain  time,  the  sum  collected  on  such  assessment 

The  scheme  is  a  peculiar  one,  but  we  do  not  perceive  how  the 
court  can  avoid  its  peculiarities  and  impose  upon  the  association  an 
obligation  directly  to  pay  money  which  it  did  not  in  that  form  assume. 
We  hold,  therefore,  that  to  entitle  the  plaintiffs  to  recover  in  their 
present  form  of  action,  they  must  allege  and  show  that  the  associ^- 
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tion  bas  levied  an  assessment  upon  certificate  holders  to  pay  the 
death  loss,  and  has  collected  the  amount  of  such  assessment,  and 
has  failed  to  pay  the  sum  so  collected.  In  short,  to  maintain  this 
action,  it  must  appear  that  the  association  has  in  its  hands  the  money 
collected  by  assessment  which  it  ought  to  pay  to  the  plaintiffs  as  the 
beneficiaries  entitled  to  the  same.  If  the  association  has  failed  to 
make  the  required  assessment,  or,  having  made  an  assessment,  has 
neglected  to  collect  the  same,  the  plaintiffs'  remedy  is  in  some  other 
form  of  action  or  proceeding. 

The  demurrer  to  the  complaint  is  sustained,  with  leave  to  the 
plaintiffs  to  amend  within  80  days,  as  they  shall  be  advised. 

Mr.  Justice  Harlan  heard  the  arguments  of  counsel,  and  concurs 
in  this  opinion. 
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SUPREME  COURT  OF  NEW    HAMPSHIRE. 
June  Tebm,  1883. 


EASTMAN 

PROVTOENT  MUT  RELIEF  ASS'N.* 

The  plaintilTs  intestate  was  a  member  of  the  defendant  association.  The 
defendant  is  a  coq)oration  chartered  ^^for  charitable  and  benevolent  pur- 
poses, and  lor  fnrnishinp^  relief  and  assistance  by  means  of  matnal  agree- 
ments and  payments  of  funds.''  His  certificate  of  membership  recited  that 
**a  sum  not  exceeding  $2,000,  will  be  paid  by  the  association  as  a  benefit, 
upon  due  notice  of  his  death,  and  the  surrender  of  this  certificate,  to  such 
person  or  persons  as  he  may,  by  entry  on  the  record  book  of  the  associa- 
tion, or  on  the  face  of  this  certificate,  "direct  the  same  to  be  paid,  provided 
he  is  in  good  standing  when  he  dies.''  He  was  in  good  standing  when  he 
died.  No  person's  name  was  entered  on  the  record  book  of  the  association, 
or  on  his  certificate,  showing  to  whom  the  benefit  should  be  paid.  Held, 
That  the  plaintiff  could  not  recover. 

Under  such  a  contract  as  stated  in  the  last  syllabus,  a  member  has  the  power 
merely  of  appointing  the  person  who  shall  receive  the  benefit.  He  is  bound 
l>y  the  rules  of  the  association,  and  cannot  change  the  beneficiary  in  a  way 
not  in  coniormity  with  them. 

The  benefit  is  not  assets  which  his  administrator  can  recover. 

Parol  evidence  is  not  admissible  to  show  to  whom  the  member  intended  the 
benefit  to  be  payable. 

Hardy,  for  Plaintiff, 

C.  C.  Rogers,  for  Defendant. 

Assumpsit,  by  the  administrator  of  George  H.  Gigar,  to  recover 
$2,000  insurance  on  the  life  of  the  deceased.  The  defendant  is  a 
corporation    duly  chartered  and  organized.      By  the    charter,  the 

*  From  Central  Law  Journal. 
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object  of  the  association  is,  "for  charitable  and  benevolent  pur- 
poses, and  furnishing  relief  and  assistance  by  means  of  mutual 
agreements  and  payments  of  funds;"  and  is  authorized  "toestab- 
Ksh  all  by-laws  and  regulations  which  may  be  necessary  to  carry 
out  the  purposes  of  this  act."  Among  the  by-laws  of  the  associa- 
tion are  the  following: — 

Art.  2,  Sec.  1.  Object. — To  secure  to  dependents  and  loved  ones 
assistance  and  relief  at  the  death  of  a  member. 

Art.  9,  Sec.  1.  Membership. — Any  person  between  the  ages  of 
eighteen  and  fifty-five,  who  shall  pass  a  satisfactory  medical  exami- 
nation, ehc,  may  become  a  member  of  this  association. 

Art.  10,  Sec.  1.  Benefits. — When  a  member  dies,  the  association 
shall  pay,  within  sixty  days,  to  his  direction,  as  entered  upon  his 
certificate  of  membership,  the  sum  of  $2,000.  *  ♦  *  Among  the 
duties  of  the  secretary  of  the  association  prescribed  by  the  by-laws, 
are  these :  "  He  shall  forward,  within  sixty  days  after  receiving 
notice  of  the  death  of  a  member,  to  the  trustees  of  the  subordi- 
nate association,  to  which  said  member  belonged,  the  amount  of 
benefit  rehef  due  such  member,  taking  their  receipt  therefor."  It 
is  made  the  duty  of  the  trustees  of  the  subordinate  association  to 
receive  from  the  secretary  all  benefits  due  deceased  members,  and 
immediately  pay  the  same  to  the  beneficiaries,  taking  a  proper 
receipt  therefor,  and  forwarding  the  same  to  the  secretary,  accom- 
panied by  the  certificate  of  membership  of  the  deceased  member. 

The  deceased  was  a  member  of  the  subordinate  association 
No.  10,  located  at  Tilton.  He  paid  all  fees,  dues,  and  assessments 
to  the  time  of  his  death,  and  was  otherwise  in  good  standing. 
He  left  many  creditors,  but  no  father,  mother,  brother,  sister,  nor, 
so  far  as  known,  any  other  relative.  He  held  a  membership  cer- 
tificate in  common  form,  which  after  reciting  his  admission,  pro- 
vided this:  "In  accordance  with  the  provision  and  law  governing 
said  association,  a  sum  not  exceeding  $2,000  dollars  will  be  paid  by 
the  association  as  a  benefit,  upon  due  notice  of  his  death  and  ihe 
surrender  of  the  certificate,  to  such  person  or  persons  as  he  may> 
by  entry  on  record  book  or  on  face  of  the  certificate,  direct  said 
sum  to  be  paid,  providing  he*  is  in  good  standing  when  he  dies. 
No  person's  name  was  entered  either  on  the  record  books  of  the 
association  or  on  the  certificate,  showing  to  whom  the  benefit  should 
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be  paid.  No  question  is  mode  as  to  the  proper  notices  of  his  death 
nor  that  all  proper  demands  and  proofs  have  not  been  made  accord- 
ing to  the  by-laws.  Neither  the  $2,000,  nor  any  part  of  that  sam 
has  been  paid  to  the  administrator  or  any  other  person. 

At  the  trial  before  the  court,  the  defendants  offered  to  show  that 
the  deceased  had,  for  two  years  prior  to  his  death,  been  engaged  to 
be  married  to  A.  G.  S.,  residing  at  Tilton;  that  he  said,  at  the  time 
of  makir.g  his  application  for  membership,  that  he  designed  the 
benefit  ultimately  to  be  made  payable  to  her,  and  that  he  afterwards 
frequently  told  her  and  others  that  he  intended  the  benefit  to  be 
payable  to  her  in  case  of  his  death,  and  this  was  repeated  to  her  a 
short  time  before  his  death.  The  evidence  was  excluded,  and  the 
defendant  excepted.  The  plaintiff  offered  to  show,  by  parol  evi- 
dence, that  the  deceased  omitted  to  insert  any  name  as  beneficiary, 
with  the  intention  of  making  the  benefit  of  $2,000  payable  to  his 
administrator  for  the  benefit  of  his  estate.  The  evidence  was 
excluded,  and  the  plaintiff  excepted.  The  court  found  the  plaintiff 
entitled  to  recover,  and  the  defendant  excepted. 

Reserved. 

Shtth,  J. 

The  defendant  is  a  corporation  organized  for  charitable  and 
benevolent  purpose&  These  purposes,  as  described  in  its  charter, 
are  the  "  furnishing  relief  and  assistance  by  meauH  of  mututd  agree- 
ment and  payments  of  funds."  Its  object  is  more  particularly  defined 
in  its  by-laws  to  be  *^  to  secure  to  dependent  and  loved  ones  assist- 
ance and  relief  at  the  death  of  a  member."  It  resorts  to  assessments 
for  the  procurement  of  the  funds  to  discharge  the  mutual  obliga- 
tions of  its  members,  and  is  governed  by  by-laws  which  limit  and 
define  those  obligation&  Such  associations  for  the  general  purpose 
of  mutual  protection  resemble  life  insurance  companies,  and  are 
uniformly  treated  by  the  courts  as  life  insurance  companies  in  sub- 
stance. May  on  Ins.  (2d  ed.),  §  550,  a,  and  cases  cited;  Smith  vs. 
BuUard,  61  N.  H.— :  Dennett  vs.  Kirk,  59  N.  H.,  10;  Commonwealth 
vs.  Wetherbee,  105  Mass.,  149;  State  vs.  MercbauLs'  Exchange  Mutual 
Benev.  Soc,  11  Reporter,  163  (Mo.,  Nov.,  1880). 

The  defendant's  contract  bound  it  to  pay  a  sum  not  exceeding 
$2,000,  as  a  benefit  upon  due  notice  of  the  death  of  the  plaintiff's 
intestate,  and  the  surrender  of  his  certificate  of  membership,  to  such 
person  or  persons  as  he  might,  by  eiftry  on  the  record  book  of  the 
association  or  on  the  face  of  his  certificate,  direct  the  sum  to  be 
paid.    Does  the  npglect  of  the  holder  of  the  certificate  to  designate 
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a  beneficiary  in  the  manner  specified,  absolve  the  association  from 
the  payment  of  the  benefit?  We  think  the  question  must  be  an- 
swered in  the  affirmative.  The  charter,  by-laws,  and  certificate  of 
membership,  taken  together,  show  what  was  the  understanding  of 
the  parties.  It  was  no  part  of  the  object  of  the  association  to 
provide  a  fund  for  the  payment  of  a  deceased  member's  debts, 
however  meritorious  such  a  purpose  might  be;  nor,  as  in  this  case, 
where  there  are  no  heirs,  and  the  claims  of  creditors  are  less  than 
the  amount  of  the  benefit,  that  the  benefit  should  escheat  to  the 
State.  The  maxim  ''expressio  unius"  etc.,  applies.  The  designa- 
tion in  the  certificate  of  one  class,  to  wit,  such  person  or  persons 
as  Gigar  should  appoint,  excludes  the  other  classes,— heirs,  credi- 
tors, etc. 

The  certificate  was  neither  payable  to  the  deceased,  nor  to  his 
administrator,  assigns,  heirs,  estate,  or  legal  representatives.  The 
defendant  promised  to  pay  the  benefit  to  no  one,  save  such  person 
or  persons  as  Oigar  should  direct  by  entry  upon  the  certificate  or 
record  book  of  the  association.  By  the  contract  he  had  the  mere 
power  of  appointing  the  person  who  should  receive  the  benefit. 
He  was  bound  by  the  rules  of  the  association  and  could  not  change 
the  beneficiary  in  a  way  not  in  conformity  with  them :  Kentucky 
Mut.  Masonic  Ins.  Co.  vs.  Miller's  Admr.,  13  Burke,  494.  We  cannot 
know  why  he  did  not  exercise  his  power  of  directing  to  whom  the 
benefit  should  be  paid.  He  may  not  have  decided  in  his  mind  who 
should  receive  it  He  may  have  intended  that  his  associate  mem- 
bers should  not  be  called  upon  to  contribute  the  sums  required  to 
fulfill  his  contract  with  the  association.  The  only  presumption  is  that 
he  intended  not  to  do  what  he  omitted  to  do:  Worley  vs.  N.  W. 
Masonic  Asso.,  11  Ins.  Law  Jour.  141  (Feb.,  1882,  U.  S.  Cir.  Ct.  Dist. 
of  Iowa).  He  had  no  personal  interest  in  his  membership,  and  his 
personal  representative,  as  such,  can  take  no  interest  in  it,  after  his 
death. 

The  benefit  is  not  assets,  for  if  the  administrator  can  collect  the 
money,  it  must  go  primarily  to  Gigar's  creditors.  The  charter,  by- 
laws, and  certificate,  all  show  that  neither  party  had  any  such  under- 
standing. If  GKgar  had  exercised  the  power  of  appointment,  it  is 
plain  that  the  administrator  coidd  not  maintain  a  suit  to  recover  the 
money.  How  does  Cigar's  neglect  to  exercise  it  give  him  the 
power  ?  There  being  no  contract  to  pay  to  Gigar  or  to  his  legal 
representative,  there  is  no  breach.  The  plaintiff  fails.  In  Worley 
va  N.  W.  Masonic  Aid  Asso.,  supra,  the  facts  are  similar  to  those  in 
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this  case,  and  it  was  held  that  the  plaintiff,  who  was  administrator 
of  the  assured,  could  not  recover.  McClure,  ex'r.,  vs.  Johnson,  Sup. 
Ct.,  Iowa  (Oct.,  1881),  13  Reporter,  13,  decides  that  where  a  life 
policy,  by  its  terms,  is  payable  to  a  person  other  than  the  assured  or 
his  representatives,  the  payee  cannot  by  will  make  a  different  dispo- 
sition of  the  fund  from  that  directed  by  the  poHcy.  Our  conclusion 
is  that  the  plaintiff  cannot  recover. 

The  evidence  offered  as  to  Gigar's  intention  as  to  whom  the  money 
should  be  made  payable,  was  inadmissible  to  vary  the  construction 
of  the  certificate,  and  was  insufficient  to  constitute  a  trust  Mason 
vs.  Colbum,  99  Masg.,  342. 

Exceptions  sustained. 

Allen,  J.,  did  not  sit;  the  others  concurred. 
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SUPREME  COURT  OF  CALIFORNIA. 


COOK 

I 

VS.  * 

LION  FIRE   INS.  CO.*  / 

In  determining  whether  a  bill  of  sale  of  personal  property,  based  upon  a  pre- 
Tionsly  existing  debt,  was  absolute,  or  intended  merely  as  a  mortgage,  the 
question  to  be  settled  it,  whether  the  intention  of  the  parties  was  to  cancel 
the  debt,  or  to  secure  it ;  this  is  a  question  of  fact  to  be  det.ermined  by  the 

•  negotiations  had  at  the  time,  and  the  subsequent  acts  of  the  partiee.  In 
determining  this  question,  a  person  who  was  present  at  the  time  the  bill 
of  sale  was  made,  may  testify  to  what  he  knew  of  the  transaction. 

At  the  time  of  the  malcing  of  the  bill  of  sale  in  question,  plaintiff's  vendor 
was  indebted  to  him,  and  was  desirous  of  obtaining  more  money.  He, 
thereupon,  offered  to  sell  him  a  certain  fifteen  hundred  cords  of  wood,  in 
payment  of  the  money  which  was  due,  and  was  about  to  be  procured.  The 
bill  of  sale  of  the  wood  was  accordingly  executed  upon  such  considera- 
tion, and  the  plaintiff  immediately  tooK  possession,  and  had  it  insured  in 
his  own  name.  The  application  for  insurance  stated  that  the  plaintiff  was 
the  sole  owner  of  the  property.  Subsequently,  the  plaintiff  took  another 
bill  of  sale  for  the  same  wood,  from  his  vendor.  At  the  time  of  the  first 
bill  of  sale,  it  was  agreed  in  writing  between  the  parties,  that  the  plaintiff 
would  Heil  u»  Ills  veiulor,  the  wood,  if,  by  a  certain  date,  the  latter  paid 
hiin  the  Mini  of  one  thousand  eight  hundred  dollars. 

held,  That  the  whole  contract  was  an  absolute  sale,  with  the  privilege  to  re- 
purchase reserved  to  the  vendee ;  that  the  vendee  was  the  sole  owner  of  the 
wood,  and  was  not  guilty  of  a  breach  of  warranty  in  representing  himself 
ae  such  in  his  application  for  insurance. 

In  an  action  against  a  fire  insurance  company,  to  recover  the  amount  of  a  loss, 
the  assured  is  not  limited  to  the  amount  claimed  in  the  proof  of  loss,  if  he 
was  induced  to  execute  the  same  through  the  false  representations  of  the 
company's  adjuster. 

T.  C.  Van  Nbss,  for  Appe  lanL 
A.  P.  Catlin,  fur  Resp  ndent 

*  Oi^iuiuu  filed.  August  26,  IWb.    From  W.  C.  Rgporter. 
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FOOTE,  C. 

This  is  an  action  upon  a  fire  insurance  policy.  The  evidence 
shows  that  just  before  the  policy  was  issued,  Cook,  the  plaintiff,  had 
a  debtor,  one  Card  well ;  that  Card  well  wanied  to  get  some  more 
money  from  Cook  and  offered  to  sell  him  a  certain  fifteen  hundred 
cords  of  wood  in  payment  of  the  money  which  had  been,  and  was 
about  to  be  procured  by  him  ;  that  as  a  part  of  this  negotiation  it 
was  understood  that  Cook  was  to  insure  the  wood  to  be  transferred 
to  him  by  Cardwell,  and  for  that  purpose  these  two  visited  one  Mer- 
edith, who  was  the  agent  of  the  Liverpool  &  London  &  Globe  Li- 
surance  Company,  resident  at  Folsom.  Upon  stating  to  this  agent 
the  nature  of  the  proposed  sale,  Cook  was  advised  by  him  to  take  a 
bill  of  sale  from  Cardwell  of  the  wood,  and  further,  to  take  posses- 
sion of  it,  as  the  parties  Cook  and  Cardwell  seemed  desirous  that 
the  transaction  should  be  a  sale  and  not  a  mortgage.  Accordingly, 
a  bill  of  sale  was  drawn  by  the  agent,  and  signed  by  Cardwell  and  a 
formal  delivery  of  possession  was  taken  by  Cook  and  the  wood  re- 
mained at  the  spot  where  he  took  such  possession,  on  the  bank  of 
the  American  River,  and  he  was  never  after  that  divested  of  its  pos- 
session until  it  was  buined.  After  this  bill  of  sale  and  delivery  of 
possession  took  place  and  the  agent,  Meredith,  was,  by  Cook  and 
Cardwell,  put  in  possession  of  a  full  knowledge  of  the  title  of  Cook 
to  the  wood  and  all  the  facts  leading  up  to  and  surrounding  this 
sale  and  delivery,  he  made  out  an  application  addressed  to  the  Liver- 
pool &  London  &  Globe  Company  for  an  insurance  policy  on  this 
property  in  the  sum  of  four  thousand  dollars,  and  Cook  signed  the 
same.  This  application  set  out  what  was  the  understanding  of  the 
agent.  Cook,  and  Cardwell  at  that  time,  viz. :  that  Cook  was  the  sole 
owner  of  the  property.  It  was  forwarded  to  San  Franciscto,  and  in 
due  course  of  mail  was  received  by  the  Liverpool  &  London  & 
Globe  Company's  agent  there.  The  risk  was  not  accepted  by  that 
company,  but  it  submitted  the  application  to  the  Lion  Company 
without  any  knowledge  of  it  on  the  part  of  Cook,  and  upon  this  ap- 
plication, tiius  submitted,  the  Lion  Company  issued  its  policy  to 
Cook,  and  it  was  forwarded  through  the  L.  &  L.  &  G.  Co.  to  Mere- 
dith, the  latter  company's  agent  at  Folsom  ;  Cook  at  that  time  was 
absent  and  Meredith  informed  CardweU  of  the  arrival  of  the  policy, 
and  that  the  premium  on  it  ought  to  be  paid  ;  thereupon  Cardwell 
paid  to  Meredith  for  Cook  the  amount  of  the  premium  for  thi  Lion 
Company,  which  company  received  it.  This  wood  was  after  that 
time  burned,  with  five  hundred  other  cords  of  wood  which  Cook  had 
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bought  from  Cardwell  and  which  was  piled  near  that  first  purchased 
An  adjuster  was  sent  up  to  Folsom  after  the  wood  was  destroyed  by 
fire,  to  look  into  the  matter.  Neither  he  nor  his  company  at  this 
time  seem  to  have  claimed  that  the  policy  thus  issued  to  Cook  was 
void.  Their  claim  appears  to  have  been  that  he  had  only  a  lien  upon 
the  wood  for  the  money  he  had  paid  Cardwell  for  it,  viz. :  the  sum 
of  two  thousand  two  hundred  and  ninety  dollars  ;  that  he  was  not 
the  sole  owner  of  the  wood,  and  that  his  insurable  interest  amounted 
in  no  event  to  more  than  the  sum  above  stated.  It  also  appeared 
that  after  the  insurance  policy  was  issued  Cook, took  a  second  bill  of 
sale  from  Cardwell,  including  the  one  thousand  five  hundred  cords 
of  wood  first  sold  and  delivered,  and  the  five  hundred  last  sold,  and 
that  at  that  time  five  hundred  and  fifty  dollars  of  the  two  thousand 
two  himdred  and  ninety  doUars  was  paid  Cardwell ;  it  also  appears 
in  evidence  that  at  the  time  of  the  first  sale  it  was  agreed  in  writing 
between  Cook  and  Cardwell  that  the  former  would  sell  to  the  latter 
the  fifteen  hundred  cords  of  wood  if  by  a  certain  date  Cardwell  paid 
Cook  the  sum  of  one  thousand  eight  hundred  dollars: 

The  whole  contract  in  writing  between  Cook  and  Cardwell,  com- 
prised in  both  the  bill  of  sale  and  the  agreement  contemporaneous 
with  it,  was  a  sale  with  the  privilege  to  repurchase  reserved  to  the 
vendor.  It  was  simply  in  effect  this,  that  Cardwell,  upon  paying  to 
Cook  within  a  certain  time,  and  that  but  a  brief  one,  a  certain  sum 
of  money,  might  repurchase  the  property,  or,  what  is  the  same 
thing,  divest  title  from  Cook,  which  had  by  the  sale  vested  in  him  : 
Haynie  vs.  Eobertson,  58  Ala.,  40,  and  cases  there  cited  ;  Hickman 
va  Cantrell,  9  Terger,  172  ;  Magee  va  Catchings,  33  Mis..  673,  693. 
It  was  not  a  mortgage  or  a  pledge  :  Jones  on  Chattel  Mortgages, 
sec.  26.  In  this  case  the  transaction  was  based,  it  is  true,  upon  a 
previously  existing  debt,  and  the  questiop  to  be  settled  is  whether 
the  intention  of  the  parties  was  to  cancel  that  debt  or  secure  it,  and 
this  again,  is  a  question  of  fact  to  be  determined  by  the  negotiations 
had  at  the  time,  and  the  subsequent  acts  of  the  parties  :  Jones  on 
Mortgages,  sec.  326.  Here  a  debt  was  paid,  and  no  claim  after* 
wards  made  for  it,  the  party  purchasing  expressly  declared  that  he 
would  not  take  a  mortgage  but  must  have  a  sale  of  the  property  to 
himself.  A  bill  of  sale  was  written  a&d  signed,  and  the  property 
was  delivered  to  the  vendee  by  the  seller,  and  taken  possession  of 
by  him,  and  no  acts  of  ownership  have  since  been  exercised  by  the 
vendor  over  it,  he  having  the  privilege  conceded  to  him,  that  if  he 
would  pay  at  a  certain  time  a  certain  price  for  the  property  he 
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might  purchase  it,  and  that  was  the  full  extent  of  his  rights,  and  the 
title  to  the  wood  vested  in  Cook :  Jones  on  Mortgages,  sec  826  ; 
Hooper  vs.  Bailey,  28  Miss.,  328.  So  that  when  Cook  signed  the 
application  which  was  made  out  by  Meredith,  and  described  himself 
as  the  sole  owner  of  the  wood,  he  described  his  title  truthfully,  and 
committed  no  breach  of  warranty  as  to  the  policy  issued  by  the 
Lion  Insurance  Company.  The  plaintiff  did  nothing,  so  far  as  the 
application  was  concerned,  to  forfeit  the  policy,  even  conceding  that 
it  was  an  application  which  the  Lion  Company  might  justly  con- 
sider as  made  to  itself. 

But  it  is  said  Cook  cannot  recover  from  the  Lion  Company  any- 
thing more  than  amount  claimed  in  tha  proof  of  loss,  viz.,  the  sum  of 
two  thousand  two  hundred  and  mnety  dollars.  This  cannot  be  so. 
It  sufficiently  appears,  although  on  this  point  the  evidence  is  con- 
ilicting,  that  the  insurance  adjuster  did  not  deal  &urly  with  Cook,  in 
getting  him  to  sign  and  swear  to  the  proof  of  loss,  and  we  do  not 
think  the  latter  should  be  bound  by  any  such  statement  When  an 
adjuster  faithfully  and  fairly  obtains  an  affidavit  of  loss  from  one 
claiming  against  his  company,  it  is  to  be  commended .;  but  when  the 
contrary  appears,  as  in  this  case,  the  party  thus  entrapped  should 
not  be  bound  by  it  to  his  prejudice. 

The  Lion  Company  was  not  deceived  by  Cook  in  any  way;  he 
stated  nothing  that  affects  his  rights,  untruthfully  to  it  or  its  agents, 
either  verbally  or  in  writing.  He  is  shown  to  have  been  the  sole 
owner  of  the  property  insured,  to  have  suffered  the  full  amount  of 
the  loss  as  such  owner,  and  through  no  fault  of  his. 

As  to  the  point  made  that  the  question  asked  Meredith  "  What  he 
knew  of  the  transaction  "  as  between  Cook  and  Cardwell,  was  imma- 
terial, we  are  of  opinion  that  it,  and  the  evidence  he  gave  in  answer 
thereto,  were  admissible,  because  it  was  proper  that  all  the  negotia- 
tions had  at  the  time  the  bill  of  sale  was  made,  and  also  the  subse- 
quent acts  of  the  parties  in  relation  thereto,  should  be  considered  in 
determining  the  question  of  fact  as  to  whether  the  intention  of  the 
parties  was  to  cancel  the  debt  or  secure  it :  Jones  on  Mortgages, 
sec.  326. 

One  of  the  main  facts  to  bp  determined  by  the  court  who  tried 
the  case,  a  jury  being  waived,  was  whether  the  bill  of  sale  repre- 
sented an  absolute  sale  of  the  wood,  or  was  executed  for  security. 
This  was  a  question  to  be  decided  by  that  tribunal  on  a  preponder- 
ance of  evidence,  as  if  before  a  jury :  Perkins  vs.  Eckert,  66  Cal., 
400-404.     The  court  having  determined  this  question  in  the  affijma- 
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idve,  and  a  conflict  of  evidence  on  the  point  appearing  to  exist,  the 
judgment  should  not  be  reversed. 

Upon  the  whole  case,  we  d^e  of  opinion  that  the  judgment  and  or- 
der denying  a  new  trial  should  be  affirmed. 

Searls,  C,  and  Belcher,  C.  C,  concurred. 

By  the  Coubt. 
Forlthe  reasons  given  in  the  foregoing  opinion,  the  judgment  and 
orderJ*are  affirmed. 
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SUPREME  COURT  OF  IOWA- 


Appeal  from  Muscaline  Circuit  Court, 


STRICKLAND 

COUNCIL  BLUFFS  INS.  CO.*J 

A  mere  ftolioiting  agent  who  had  never  had  any  connection  with  the  policy 
had  no  power  to  consent  to  its  assignment,  although  the  blank  form  pro- 
yided  for  consent  by  an  agent  and  where  the  policy  provided  that  it  shoold 
be  void  if  assigned  without  the  company's  assent,  the  agent  had  no  power 
to  bind  the  company. 

Pentz]^  &  EliMBLE  and  H.   J.  Laudeb,  for  Appdlanf. 
RiGHMAN  &  Titus  and  J.  Cabskaddan,  for  Appellee. 

Adams,  J. 
The  policy  in  question  was  issued  to  one  Mrs.  M.  C.  Osborne,  and 
covered  a  stock  of  goods.  She  sold  the  stock  to  the  plaintiff  and 
assigned  to  her  the  policy.  In  the  poHcy  is  a  provision  in  these 
words:  ''  If  this  policy  shall  be  assigned  before  a  loss,  without  the 
consent  of  the  companyi  :i.T'>rsed  thereon,  then  and  in  such  case  this 
policy  shall  be  void."  The  plaintiff  averred  that  the  company  con- 
sented to  the  assignment  through  its  authorized  agent,  one  Myers. 
The  company  denied  that  it  consented  to  the  assignment,  and  denied 
that  Myers  had  any  authority  to  give  such  consent  The  fact  appears 
to  be  that  Myers  was  an  agent  of  the  company,  and  made  an  in« 

•  Opinion  filed,  June  9,  IMS. 
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dorsement  upon  the  policy  by  filling  and  signing  a  printed  form  in 
these  words: — 

''The  Council  Bluffs  Ins.  Co.  hereby  consents  that  the  interest  of  Mrs.  C.  M. 
Osborne  in  the  within  policy,  subject,  nevertheless,  to  the  terms  and  condi- 
tions herein  mentioned  and  referred  to,  be  assigned  to  Rosa  £.  Strickland. 

"  WiltoHy  Iowa,  August  30,  1882. 

[Signed]  "  J.  E.  Myebs,  Agent" 

Immediately,  however,  after  the  execution  of  this  writing  and  the 
redelivery  of  the  policy  to  the  plaintiff,  Myers  learned  that  the  prop- 
erty had  been  attached  by  the  creditors  of  Mrs.  Osborne.  He  there- 
upon demanded  the  poHcy  and  erased  his  name.  But  the  fact  of  the 
erasure  is  not  material,  in  the  view  which  we  have  taken  of  the  case* 
The  burden  was  upon  the  plaintiff  to  show  that  Myers  had  authority 
to  bind  the  company  by  the  consent  indorsed  upon  the  pohcy,  and 
the  company  insists  that  there  is  no  evidence  whatever  of  such  au- 
thority. In  our  opinion  the  position  of  the  company  must  be  sus- 
tained. As  evidence  of  such  authority  the  plaintiff  relies  in  part 
upon  the  form  of  consent  printed  upon  the  poHcy.  Following  the 
place  designed  for  a  signature  was  the  word  "  agent,"  showing  that 
the  intention  of  the  company  was  that  the  consent  should  be  given 
by  an  agent.  But  we  are  unable  to  see  that  it  indicated  anything  in 
relation  to  Myers'  authority.  So  far  as  the  evidence  shows,  the  com- 
pany never  intrusted  him  with  this  pohcy.  It  appears  clearly  that 
he  did  not  issue  the  policy,  nor  solicit  the  application  for  it,  and  at 
the  time  he  was  asked  to  consent  to  the  assignment  of  the  policy  we 
think  that  he  had  never  sustained  any  relation  to  it  of  any  kind.  The 
most  that  we  could  infer  is  that  the  blank  form  in  question  was  a 
general  form  designed  for  use  by  some  of  the  company's  agents.  If 
it  had  been  put  into  the  hands  of  an  agent  who  had  power  to  pass 
on  the  risk,  it  would  seem  to  indicate  that  the  particular  agent  had 
power  to  pass  on  the  new  risk  arising  out  of  the  assignment.  Per- 
haps, indeed,  such  agent  would  be  deemed  to  have  power  to  pass  on 
the  new  risk  and  indorse  the  consent  independently  of  any  blank 
form  of  consent  prepared  for  and  delivered  to  him.  But  Myers  was 
not,  we  think,  such  agent.  At  all  events,  this  particular  policy  does 
not  show  that  he  was,  and  does  not  show  that  the  company  held  him 
out  as  such  agent  Having  reached  this  conclusion,  we  have  to  say 
that  we  see  no  evidence  of  any  kind  that  the  company  held  Myers 
out  as  having  greater  power  than  he  actually  possessed. 

We  come,  then,  to  the  question  as  to  what  the  evidence  shows  that 
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bis  power  actually  was.  On  this  point  the  burden  was  on  the  plaint- 
iff! But  the  company  showed  affirmatively,  by  the  testimony  of  the 
secretary  of  the  company,  that  Myers  was  only  a  soliciting  agent; 
that  he  was  not  furnished  with  blank  policies,  with  power  to  pass  on 
the  risk  and  make  the  contract  of  insurance,  but  with  blank  applica- 
tions, which,  when  filled,  he  transmitted  to  the  company  for  its 
approYsl  This  evidence,  so  far  as  we  can  see,  is  undisputed.  '^I 
was  the  agent  of  the  defendant.  I  had  no  instructions  from  the  de- 
fendant" While  it  is  not  contended,  of  course,  that  a  want  of  in- 
structions could  confer  power,  the  plaintiff's  position,  as  we  under- 
stand it,  is  that  the  meref  appointment  of  a  person  as  agent  would 
confer  the  power  to  pass  on  the  risk  and  make  the  contract,  in  the 
absence  of  any  restrictions.  But  in  our  opinion  this  position  cannot 
be  sustained.  If  there  were  but  one  class  of  agents,  then  the 
appointment  simply  of  a  person  as  agent  might  be  regarded  as  con- 
fering  the  powers  usually  exercised  ;  but  it  is  not  only  well  known^ 
but  the  evidence  shows,  that  there  is  a  distinct  class,  called  soliciting 
agents,  who  have  not  the  power  to  contract.  This  being  so  the  mere 
Appointment  as  agent  could  not  be  regarded  as  conferring  any  greater 
power  than  is  exercised  by  this  lower  class  called  soliciting  agents- 
Probably  policies  issued  by  the  company,  if  any,  upon  applications 
obtained  by  him,  passed^through  bis  hands  for  delivery.  His  testi- 
mony might  be  regarded  as  showing  that  he  made  a  record  of  the 
policies  which  were  issued  upon  the  applications  obtained  by  him. 
The  fact  that  he  made  a  record  is  relied  upon  as  showing  that  he 
was  more  than  a  soliciting  agent.  But  there  was  nothing  which  he 
could  do  which  would  clothe  him  with  power  not  otherwise  con- 
ferred. If,  as  he  testified,  he  received  no  instructions,  and  if,  as  the 
secretary  testified,  he  was  furnished  with  nothing  but  blank  applica- 
tions, he  made  the  record  on  his  own  motion,  and  for  his  own  con- 
venience merely. 

We  have  referred,  we  believe,  to  all  that  is  relied  upon  as  showing 
Myers'  power,  and  we  have  to  say  that  in  our  opinion  it  utterly  fails 
to  show  that  he  had  the  power  to  bind  the  company  by  any  contract 
or  consent. 

Some  other  questions  are  presented,  but,  in  the  view  which  we 
have  taken,  they  will  not  probably  arise  upon  another  trial. 

The  judgment  must  be  reversed. 
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LOWER  COURT  DECISIONS. 


ALLEGATION  OF  VALUE.— ERROR  AS  TO  INTEREST. 


Superior  Court   of  Kentucky, — Appeal  from  Bourbon  Circuii  Court. 


ROYAL  INSURANCE  CO.* 

vs. 

HORTON. 

Ad  allegation  which  fails  to  state  that  the  plaintiff  insured  had  any  interest  in 
the  property  at  the  time  it  was  burned  is  fatally  defective^  and  is  not  cared 
by  an  ayerment  of  ownership  at  the  time  the  policy  was  issued,  nor  by  an 
averment  that  the  plaintiff  was  damaged  by  the  fire  in  the  sum  of  $400. 

An  error  in  the  indflnnent  as  to  the  date  when  interest  should  be  computed  iA 
but  a  clerical  misprision  and  not  ground  for  reyersal  until  motion  has  been 
made  to  correct  in  lower  court. 

Geobge  B.  Eabtin,  for  AppeUant, 

G.  C  LooKHABT  and  A.  Duyall,  for  Appellee, 

RiCHABDS,  J. 

It  was  provided  by  the  old  code  that  "allegations  of  value  or 
of  amount  of  damage  shall  not  be  considered  as  true  by  the 
6ulure  to  controvert  them."  The  court  of  appeals,  in  construing 
this  statute,  declined  to  give  its  provisions  a  literal  interpretation 
when  applied  to  allegations  of  amount  and  damage  in  some  actions, 
but  enforced  them  in  others. 

They  affirmed  judgments  by  default  without  proof  of  values  or 

•  Opiuion  filed.  Jane  1,  18t6. 
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damage  in  the  following  actions:  For  the  amount  of  a  physician's 
account,  for  medical  services  and  medicines,  Harris  ys.  Ray,  15  B. 
Monroe.  628;  for  the  value  of  goods  sold  and  delivered  upon  an 
account,  Francis  vs.  Francis,  18  B.  Monroe,  67;  Millfi  vs.  Brown, 

2  Met.,  406;  Wood  vs.  Wells,  2  Push.,  197;  and  for  interest  by  way 
of  damages  on  an  account,  Francis  vs.  Francis,  18  B.  Monroe,  57. 

On  the  other  hand,  they  held  that  such  allegations  must  be  proved, 
though  not  denied,  in  actions  ex  delicto  to  recover  damages,  Daqiel 
vs.  Judy,  14  B.  Monroe,  393;  Clark  va  Seaton,  18  B.  Monroe,  229; 
in  an  action  upon  a  merchant's  account.  Pate  vs.  Pate,  MS.  Op., 
1858;  in  action  against  carriers  for  failing  to  deliver  goods  Huston 
v&  Peters,  1  Met.,  558;  an  action  for  the  value  of  cash  notes  with 
which  the  defendant  had  promised  to  pay  a  debt,  Marrs  vs.  Prather, 

3  Met.,  196;  for  the  value  of  clothing  which  defendant  had  promised 
to  furnish  a  slave,  Skillman  vs.  Muir,  4  Met.,  282;  and  for  the  value 
of  a  barrel  of  whisky,  where  the  defendant  had  promised  to  deliver 
the  whisky  "  or  its  value,"  Beam  vs.  Hayden,  5  Buah.,  426. 

In  some  of  these  opinions  the  court  seemed  to  realize  the  diffi- 
culty in  announcing  a  principle,  or  principles  of  pleading  upon 
which  their  previous  decisions  could  consistently  stand,  and  criti- 
cised the  grounds  upon  which  some  of  them  had  been  placed, 
without  directly  overruling  them.  For  instance,  it  had  been  said  in 
Harris  vs.  Bay  and  Francis  vs.  Francis,  that  the  allegations  of  the 
values  of  the  items  mentioned  in  the  accounts  were  to  be  taken  as 
true  vdthout  proof,  because  the  plaintiff  had  stated  the  amounts 
daimed  were  "  due  and  owing,"  but  when  reviewing  these  decisions 
in  Skillman  vs.  Muir,  the  court  said  the  reasons  assigned  for  them  in 
the  opinions  were  insufficient  This  criticism  was  manifestly  just, 
since  to  allege  the  amounts  were  "  due  and  owing  "  was  but  to  state 
the  conclusion  of  the  pleader,  which  could  not  be  taken  as  true 
without  first  conceding  the  correctness  of  the  values  he  had  placed 
upon  the  items  in  the  accounts. 

But  nevertheless,  we  fiud  the  court,  in  the  subsequent  case  of 
Wood  vs.  Wells,  assigning  the  same  reason  for  affirming  a  judgment 
by  default  vdthout  proof,  that  had  been  advanced  in  Harris  vs.  Bay 
and  Francis  vs.  Franci& 

The  court  said  in  SpOlman  vs.  Muir:  "The  true  distinction 
between  these  two  cases  (in  which  judgments  vdthout  proof  had 
been  affirmed)  and  the  others  seems  to  be,  that  in  each  of  the 
former  there  was,  upon  the  facts  stated,  an  implied  assumpsit  to 
pay  the  amount  claimed  by  the  plaintiff^  whilst  there  was  no  assump- 
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sit,  express  or  implied,  in  either  of  the  latter,  to  pay  the  sum 
claimed."  But  it  had  been  previously  held  in  Pate  vs.  Pate,  which 
was  an  a<'tion  upon  a  merchant's  account,  and  was  subsequently  held 
in  Beam  vs.  Hayden,  that  nothing  short  of  an  averment  that  the 
defendant  had  promised  to  pay  the  particular  sum  claimed  would 
authorize  a  judgment  without  proof,  where  the  recovery  was  to  be 
measured  by  value  or  damage;  in  other  words,  that  the  language  of 
the  code  was  to  be  literally  interpreted,  and  no  allegation  of  value, 
or  damage,  was  to  be  taken  as  true  unless  proved.  But  where  the 
defendant  has  promised  to  pay  a  particular  sum,  it  is  no  longer  a 
question  of  what  would  be  the  fair  value  or  damage,  for  he  must  pay 
according  to  his  express  promise.  Nothing  is  open  to  inquiry,  the 
contract  being  such  as  the  law  countenances,  except  whether,  for  a 
sufficient  consideration,  he  made  the  promise  alleged,  which  is  taken 
for  confc^sed  Upon  his  failure  to  deny. 

This  being  the  condition  of  the  adjudications  under  the  old  code, 
it  became  imperative  for  the  legislature  to  declare  more  explicitly, 
when  adopting  the  new  code,  what  should  be  the  practice  in  such 
peases.  Instead  of  it  being  true,  as  argued  by  the  learned  counsel  on 
both  sides  (each  citing  authority  for  his  particular  view),  that  the 
new  statute  is  but  declaratory  of  the  principles  announced  in  former 
decisions,  we  are  of  the  opinion  that  it  was  intended  to  dispel  the 
confusicm,  which  the  court  itself  so  frequently  recognized  as  existing 
among  the  adjudications. 

We  find,  therefore,  the  new  statute  declaring:  "  Every  material 
allegation  of  a  pleading  must,  for  the  purposes  of  the  action,  be 
taken  as  true,  unless  specifically  traversed,"  with  certain  exceptions. 
In  enumerating  those  exceptions  it  is  said  in  the  4th  subdivision : 
"  Allegations  concerning  value  or  amount  of  damage,  not  accompa- 
nied by  an  express  promise,  or  by  a  statement  of  facts  showing  an 
imphed  promise,  to  pay  such  value  or  damage;  such  allegations,  so 
accompanied,  need  not  be  proved  unless  traversed,"  Civil  Code, 
§126. 

This  provision  does  not  relate,  no  more  than  that  found  in  the  old 
code,  to  cases  where  the  amount  the  defendant  is  to  be  bound  for 
has  been  liquidated,  and  he  hi  s  promised  to  pay  that  exact  sum.  If 
he  has,  by  a  valid  contract,  fixed  the  amount  he  is  to  pay,  the  law 
vnll  not  inquire  whether  it  was  reasonable,  and  hence  the  statute 
has  no  applicabUity;  it  could  only  have  been  designed  to  regulate 
the  effect  of  the  allegation  in  those  cases  where  the  value  of  an 
article,  or  the  amount  of  damage,  was  to  be  investigated  and  deter- 
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mined  by  proof.  If  the  averment  is  that  the  defendant  agreed  to 
pay  the  specified  sum  for  the  thing  sold,  or  for  services  rendered, 
or  as  due  adjustment  of  damages,  it  would  stand  confessed,  in  the 
absence  of  a  denial,  by  force  of  the  general  clause  of  §126,  even 
if  subdivision  4  did  not  exist. 

But  sub-section  4  was  intended  to  go  beyond  this.  It  makes  no 
distinction  between  amounts  sought  to  be  recovered  as  values  of 
things,  and  amounts  sought  to  be  recovered  as  damages.  Neither 
is  confessed  by  a  failure  to  controvert,  unless  the  pleader  alleges 
an  express  promise,  or  facts  from  which  the  law  will  imply  a  prom- 
ise, to  pay.  McKinley  vs.  Barney,  6  Ky.  Law  Rep.,  304.  As  said  by 
this  court  in  that  case :  "  It  is  difficult  to  state  a  case  in  which  the 
law  will  imply  a  promise  to  pay  a  particular  amount;  the  implica- 
tion is  only  that  the  defendant  shall  pay  whatever  the  articlen  or 
services  are  worth,  or  whatever  damage  may  be  caused  by  the  failure 
to  perform  the  contract." 

The  cases  in  which  this  sub-section  authorizes  judgments  without 
proof  may  be  thus  illustrated:  Where  the  petition  alleges  the 
defendant  agreed  to  pay  the  value  of  the  thing  sold  and  delivered, 
and  states  its  value,  this  is  *'  an  express  promise  "  within  the  purview 
of  the  s!;atute;  if  it  simply  alleges  the, thing  was  sold  and  delivered, 
and  was  reasonably  worth  the  amount  stated,  this  would  be  'a  state- 
ment of  fcvcts  showing  an  implied  promise  to  pay  such  va\ue.**  If 
the  petition  stated  the  defendant,  being  a  common  carrier,  had 
agreed  to  safely  deliver  goods  at  a  certain  point  or  pay  the  damages 
sustained;  that  they  were  of  a  certain  value,  and  the  defendant  had 
lost  them,  whereby  plaintiff  had  sustained  damage  to  the  amount 
n-med,  this  would  be  an  express  promise  to  pay  "  such  damage;"  if 
it  simply  stated  that  the  defendant  had  agreed  to  deliver  the  goods 
at  a  certain  place,  but  had  lost  them,  stating  their  value,  and  alleging 
that  to  be  the  amount  ci  damage,  the  law  would  imply  from  these 
facts  a  promise  within  the  statute  to  pay  "  such  damage." 

This  court  said  in  McEinley  vs.  Barney,  supra,  as  there  is  no  case 
in  which  the  law  implies  that  a  certain  amount  of  damages  is  to  be 
paid  on  the  breach  of  a  contract,  "the  statement  of  facts  showing  an 
implied  promise  to  pay  the  damages  alleged  must  be  such  that, 
being  taken  as  true,  require  the  defendant  to  pay  the  amount 
claimed  "  That  was  a  cross-action  by  the  defendant  to  recover 
damages  for  a  breach  of  warranty  in  the  sale  of  a  boiler.  The  court 
said :  "  If  the  defendant  in  this  case  had  alleged  that  the  defects  in 
the  boiler  were  such  as  to  decrease  it3  vjdus  $125,  there  would  h%ve 
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arisen  an  implication  of  a  promise  to  pay  that  sum,  that  being  the 
measure  and  extent  of  the  plaintifiTs  liability  on  his  warranty.  But 
the  allegations  do  not  contain  any  facts  from  which  it  could  be 
inferred  that  the  plaintiff  ought  to  pay  that  sum."  Hence  the  judg- 
ment without  proof  was  reversed. 

It  only  remains  to  apply  these  principles  to  the  case  at  bar. 
Horton  isued  on  two  contracts  of  insurance  against  loss  by  fire, 
setting  each  out  in  a  separate  paragraph.  The  express  promise 
of  the  company  was  to  pay  to  the  assured  ''  all  such  immediate 
loss  or  damage,  not  exceeding  in  amount  the  sum  or  sums  insured, 
nor  the  interest  of  the  assured  in  the  property;  *  *  *  the  amount 
of  loss  or  damage  to  be  estimated  according  to  the  actual  cash 
value  of  the  property  at  the  time  of  the  loss.*'  In  order,  therefore, 
to  fix  the  company's  liability,  under  its  express  promise,  for  any 
specific  amount,  it  was  necessary  to  allege  that  t6  be  the  actual  cash 
value  of  the  interest  of  the  issured  in  the  property  at  the  time  of  the 
loss.  Nothing  short  of  this  could  have  authorized  a  judgment  by 
default,  without  proof,  for  the  amount  claimed. 

The  first  paragraph  fails  to  state  that  the  plaintiff  had  any  interest 
in  the  wheat  at  the  time  it  was  burned.  This  is  not  cured  by  the 
averment  that  he  owned  the  wheat  on  the  day  the  policy  was 
issued.  The  question  is,  do  the  facts  stated,  when  uncontroverted, 
necessarily  determine  the  amount  of  damage  averred  to  be  that 
for  which  the  defendant  was  liable  ?  If  they  co  not,  then  the  judg- 
ment by  default,  without  proof,  was  erroneous 

Of  course  the  plaintiff  was  not  damaged  unless  he  had  an  interest 
in  the  wheat  at  the  time  it  was  burned.  No  action  for  damages  to 
personal  property  can  be  sustained  on  an  averment  of  ownership  at 
any  other  time  than  that  at  which  the  damage  occurred. 

The  law  will  not,  for  this  purpose,  presume  that  the  plaintiff  was 
the  owner  on  the  day  the  damage  occurred  from  the  simple  admis- 
sion that  he  was  the  owner  on  a  day  prior  thereto. 

Nor  was  the  defect  cured  by  averring  the  property  was  destroyed 
'*  to  the  loss  and  damage  of  this  defendant  (meaning  plaintiff)  in  the 
sum  of  $400."  This  was  but  the  conclusion  of  the  pleader,  and 
could  not  be  true  without  assuming  the  truth  of  the  omitted 
fact  of  ownership,  without  which  the  judgment  by  default  was 
unauthorized. 

But  the  second  paragraph,  claiming  $493  under  the  second  policy, 
is  not  subject  to  the  same  criticism.  The  error  as  to  the  date  from 
which  the  interest  should  be  computed  was  but  a  clerical  misprision^ 
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which,  if  it  exists,  should  be  corrected  by  motion  in  the  lower 
court,  and,  until  such  motion  is  overruled,  cannot  be  made  the 
ground  of  reversal. 

Moreover,  the  interest  erroneously  allowed  would  not  amount  to 
as  much  as  $2.00,  a  sum  so  small  as  to  require  the  appHcation  of  the 
maxim,  "De  minimis  non  curat  lex." 

The  judgment  is  reversed  as  to  the  $400  and  interest,  and  affirmed 
as  to  the  $493,  with  interest  from  April  1,  1884,  until  paid,  each 
party  to  pay  his  own  costs  in  this  court. 
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WHAT  CONSTITIJTES  A  VALUED  POLICY. 


United  Slates  Dvstrict  Court  of  Minnesota. 


WILLIAMS 

CONTINENTAL  INS.  CO.  of  Nbw  Yom  Cnr.* 

Insurance  was  eifected  under  an  open  cargo  policy  on  a  shipment  of  wheat,  the 
amount  of  insurance  and  premium  beins  specified  in  the  certificate. 

Heldf  That  the  policy  was  not  valued,  and  the  yalue  was  open  to  proof  from 
the  market  price. 

In  admiralty. 

C.  K.  Davis, /or  Libelant. 

W.  D.  Cornish, /or  Respondent. 

Nelson,  J. 

A  libel  is  filed  to  recover  upon  a  contract  of  insurance,  by  which 
the  defendant  agreed  to  cover  a  quantity  of  wheat  shipped  from  the 
port  of  Duluth  to  the  city  of  Buffalo.  An  open  cargo  policy  was 
issued  by  the  company  to  its  agents  at  Duluth,  and  the  contract  of 
insurance  arises  under  this  pohcy  and  the  certificate  by  which  this 
particular  risk  was  taken.  This  certificate  was  executed  and  de- 
livered to  the  shippers,  October  19,  1881,  and  is  in  the  words  and 
figures  following  : — 

"  CONTIKSNTAIi  InS.    Co.   OF  NzW  YOBS  CrTY. 

*'  No.  12,104.  ImuAKD  Mabinb  Defabtment. 

**  This  certifies  that  Hunger  &,  Markell  are  insured  under  and  subject  to  the 

conditions  of  open  policy  No.  649,  issued  by  the  Continental  Ins.  Co.   of  New 

York  City  at  the  Duluth  agency,  in  the  sum  of  eight  thousand  dollars,  on  17,- 

000  bushels  wheat,  in  board  cargo  of  schooner  Carlingf&rd,  at  and  from  Duluth 

*  Decision  r«nder«d,  September,  18M. 
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to  Buffalo.  $8,000  at  2.25  per  cent  is  |180,  which  pTeminm  is  hereby  acknowl- 
edgs  to  have  been  received.  Loss,  if  any,  payable  to  Hunger  &  Markell,  or 
order  hereon,  and  return  of  this  certificate. 

"  rhis  certificate  is  nofc  valid  unless  signed  by  the  authorized  agent  for  thia 
company  at  Duluth,  Minn. 

[Signed]  "Geo.  Spskgeb  A  Ga,  Ag'tp. 

'*  Duluth,  Minn.,  October  19,  1881." 

And  indorsed  across  the  face  of  which  certificate  was  the  follow- 
ing:— 

**  Permission  is  given  to  load  and  carry  a  locomotive  and  tender  on  deck  to 
Prince  Arthur's  Landing,  if  towed  there,  also  to  tow  below  said  Landing. 

A  stipulation  is  filed  under  which  the  court  is  to  determine 
whether  the  policy  is  an  open  or  a  valued  policy.  This  is  the  sole 
question,  and  its  solution  settles  the  controversy.  It  is  agreed  that 
if  it  is  decided  that  the  policy  is  open  and  not  valued,  there  can  be 
no  recovery.  The  contract  of  marine  insurance  is  an  agreement  by 
the  company,  in  consideration  of  a  certain  sum  paid,  called  "pre^ 
mium,"  to  indemnify  the  insured  for  loss  which  may  occur  by  the 
perils  of  the  sea  mentioned  in  the  policy.  This  is  accomplished  bj 
paying  the  insured  the  value  of  the  property  at  risk,  with  expenses 
of  putting  it  on  board,  etc  In  case  of  a  total  loss  the  insured  loses 
as  much  as  the  property  was  worth  when  shipped.  A  valued  policy 
is  one  in  which  the  value  of  the  property  insured  is  fixed  and  agreed 
upon  by  both  parties  to  the  contract,  and  in  case  of  total  loss  it  is 
not  necessary  that  proof  should  be  made  of  the  market  value  at 
the  time  and  place  of  shipment.  Unless  a  certain  amount  is  stip- 
ulated and  expressed  in  the  contract  of  insurance  as  the  value  of  the 
property  upon  which  the  risk  is  taken,  it  is  necessary  that  proof 
ishould  be  made  of  the  market  value  in  case  of  loss.  Such  a  policy 
of  insurance  is  denominated  an  open  policy.  How  can  the  value  be 
determined,  in  this  case,  except  by  proof  of  the  market  price  per 
bushel  at  Duluth  ?  No  value  is  fixed  in  the  certificate;  only  the  ex- 
tent of  insurance  is  limited  to  $8,000,  and  the  certificate  of  insurance 
states  that  it  is  made  under  and  subject  to  the  conditions  of  the  open 
policy  issued  to  the  company's  agents.  These  writings  constitute  the 
policy  by  which  the  contract  of  indemnity  is  effected,  and  as  the 
value  of  the  wheat  is  not  agreed  upon  and  expressed  in  the  policy, 
it  is  an  open  and  not  a  valued  policy.  The  evidence  of  custom  and 
usage  offered  cannot  be  received  to  change  the  contract 

A  decree  will  be  entered  dismissing  the  libel 
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TEMPORARY  TRANSFER  OF  PART  INTEREST. 


Circuit  Court  of  Trumbull  County,  Ohio.— May  Term,  1886. 


INS.  CO.  OF  N.  A.  AND  PHENIX  INS.  CO.  or  Brooklyn 

ROWLAND  K.  LEWIS. 

The  policies  piOTided  that  the  insurance  should  cease  in  case  of  change  of 
ownership.  Held,  That  the  transfer  of  a  part  interest  in  the  goods  insured 
which  was  retransferred  to  the  insured  before  fire  did  not  forfeit  the  insur- 
ance. 

By  the  Court. 
These  cases  came  up  on  an  error  from  the  common  pleas  court, 
where  they  had^een  tried  together  upon  an  agreed  statement  of 
jbcts,  in  substance  as  follows:  September  9,  1880,  Samuel  A.  Hall, 
of  Coalburg,  the  owner  of  a  stock  of  goods,  procured  insuraAce  in  the 
above  companies.  April  18,  1881,  while  the  policies  were  in  force, 
Hall  sold  and  assigned  a  one-half  interest  in  the  stock  of  goods  cov- 
ered by  the  policies  to  J.  M.  Kuntz.  Kuntz  continued  to  hold  the 
one-half  interest  thus  acquired  until  June  1,  1881,  when  he  sold  his 
interest  to  Miller  for  Hall,  and  on  the  same  day  Miller  transferred 
that  interest  to  Hall,  and  Hall  again  became  the  owner  of  the  entire 
stock.  July  19,  1881,  a  fire  occurred,  the  goods  were  destroyed  and 
the  loss  sustained.  Since  the  loss,  the  interest  of  Hall  in  the  policies 
has  been  assigned  to  Eowland  E.  Lewis,  who  sues  to  recover  for  the 


It  is  claimed  by  the  companies,  that  the  provisions  of  the  policies 
stipulated  for  a  forfeiture  in  case  of  a  transfer  of  the  property,  or  a 
portion  thereof.  By  the  agieed  statement  of  facts  it  appears  that 
there  had  been  an  assigmnent  of  the  goods  during  the  life  of  the 
policies,  and  it  is  urged  that  the  policies  became  void.  There  is  no 
material  difference  in  the  conditions  of  the  two  policies.  That  of  the 
North  American  provides  that  if  the  goods  are  assigned,  sold,  or  en- 
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cumbered,  the  insurance  shall  terminate.  The  Phenix  policy  pro- 
vides that  the  goods  may  be  disposed  of  and  the  policy  assigned, 
provided  the  consent  of  the  company  by  indorsement  in  writing  is 
obtained;  otherwise  the  insurance  shall  cease  from  date  of  change 
in  ownership.  There  was  no  consent  given  by  either  company,  nor 
was  there  an  assignment  of  policies. 

There  is  no  doubt  that  when  Hall  sold  to  Euntz  there  was  an  en- 
tire change  of  ownership.  Neither  was  owner  of  any  distinct  part, 
but  they  were  joint  owners,  and  during  the  time  of  joint  ownership 
neither  company  would  have  been  liable  in  case  of  loss.  The  ques- 
tion is,  when  Hall  transfers  a  part  of  his  interest,  and  the  policies 
are  suspended,  what  is  the  efTect  upon  the  pohdes  when  the  insured 
again  becomes  the  owner  and  acquires  the  same  interest  he  held  at 
first? 

No  case  cited  directly  and  squarely  makes  the  question  here  pre- 
sented. One  in  the  12th  Maine  is  similar.  The  assured  sold  all  his 
goods  and  leased  the  store,  and  then  took  them  back.  It  was  held 
that  it  was  not  alienation  within  the  meaning  of  the  pohcy,  and  the 
assured  was  allowed  to  recover.  In  Wood  on  Insurance,  the  doc- 
trine is  laid  down  that  a  s.de  of  part  of  the  goods  insui*ed  only  in- 
validates the  policy  as  to  the  part  sold,  and  a  re- conveyance  re- in- 
states the  assured  as  to  all  rights  under  the  policj^  although  the 
poUcy  was  suspended  during  the  alienation. 

The  Maine  case  and  those  cited  in  Wood,  seem  to  sustain  the  claim 
of  Lev^ds.  The  stock  would  be  constantly  changing.  New  purchases' 
would  be  made  to  keep  up  the  stock.  Such  changes  are  contem- 
plated by  the  parties  to  the  poHcies,  and  the  companies  would  be 
liable  for  the  goods  destroyed  at  the  time  of  the  loss.  At  the  time 
of  the  loss,  Hall  had  become  the  owner  of  all  the  goods,  and  the 
policies  had  again  become  binding  between  the  parties.  The  parties 
to  the  contract  recognized  Hall's  right  to  sell  to  strangers,  and  to  re- 
plenish his  stock  ynth  new  goods  by  purchases  from  others.  Sup- 
pose he  had  sold  his  goods  to  five  otheri,  and  then  made  purchases 
from  a  sixth  person,  and  replaced  the  old  goods  with  a  new  stock. 
There  would  be  no  question  as  to  the  validity  of  the  pohcies  in  such 
a  case. 

A  life  insurance  case,  cited  in  the  5th  Bhode  Island,  is  not  anala- 
gouB  to  the  case  at  bar.  It  is  the  opinion  of  this  court  that  the  in-* 
dustrious  counsel  have  presented  all  authorities  which  bear  on  this 
case,  and  after  a  careful  examination  of  them,  the  action  of  the  court 
below  in  giving  judgment  to  Lewis  is  affirmed. 
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DIGEST  OF  DECISIONS 

IN  INSUBAKCE  OASES,  RENDERED  IN  THE  UNITED  STATES  SUPRBIdK 
AND  OmOUIT  COURTS,  AND  IN  IhE  STATE 
SUPREME  COURTS. 

AGENT. 

§  180.  Fire, — Of  Insurer  or  Insured  in  Matval  Gomjiany. — 
Where  the  agent  employed  by  a  mutnal  company  filled  up  the 
answers  to  the  application,  this  did  not  constitnte  him  the 
agent  of  the  insured,  notwithstanding  a  provision  in  the  by-laws 
made  the  soliciting  agent,  the  agent  of  the  insured. 

Columbia  Ins.  Co.  ts.  Cooper,  14  Wright,  331. 

Na&sauer  vs,  Susquehanna  MtU,  Fire  Ins,  Co, 
Bep'd  Joar'l,  p.  918.  Pa.  S.  C. 

ASSIGNMENT. 

§  181.  PiRE. — To  Secure  a  Loan  not  lllegoL — ^An  assignment 
of  a  policy  merely  to  secure  a  loan,  is  not  one  which  is  forbid- 
den in  the  usual  prohibition  against  assignments,  since  the  in- 
terest of  the  insured  is  not  diyested,  and  where  such  assignment 
is  made  with  the  company's  consent,  the  re-assignment  upon 
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payment  of  the  loan  without  consent  does  not  work  a  forfeiture, 
and  the  insured  is  entitled  to  recover. 
TVue  V8,  Manhattan  Ins,  Co.* 
B«p'd  Joarl.  p.  896.  Oou  U.  8.  0. 0. 

ASSIGNMENT. 

%  182.  Life. — TiiU  in  case  of  Absence  of  Insurable  Interest. — 
One  having  no  interest,  as  relative  or  creditor,  in  the  preserva- 
tion of  the  life  of  an  insured  person  can  acquire  no  title,  by  as- 
signment or  otherwise,  and  payment  of  premiums,  to  the  sum 
payable  on  the  death  of  the  insured.  If,  in  such  case,  the  insur- 
ance company  pays  him  the  amount  of  the  policy,  the  adminis- 
trator of  the  insured  person  may  recover  it  in  an  action  against 
him.  A.  insured  her  life,  naming  as  beneficiary  B.,  who4)ad  no- 
insurable  interest  in  A.'s  life.  B.  paid  all  the  assessments. 
Immediately  after  A.'s  death,  B.  assigned  said  policy  to  C,  who 
likewise  had  no  insurable  interest.  C.  was  recognized  by  the 
company  as  the  assignee,  and  he  collected  the  sum  insured  from 
the  company.  In  an  action  by  the  administrator  of  A.  against 
0.:  JBeZd,  That  such  a  contract  of  insurance  was  not  void,  ab 
initio,  nor  against  public  policy,  but  that  as  to  B.  and  C.  it  wa» 
void ;  therefore,  the  plaintiff  was  entitled  to  recover  said  sum. 
paid  by  the  insurance  company  to  0. 

Gilbert  vs.  Moose,  8  Out.,  74 ;  Wegman  ts.  Smith,  Pa.  S.  0. 

Meily  vs.  Hershberger. 

B«p'd  ioxit%  p.  888.  Pa.  B.  C. 

BENEVOLENT  ASSOCIATION. 

§  183.  Life. — Assignment  when  Invalid. — ^Where  a  certificate 
of  membership  in  a  benevolent  association  insures  the  benefici- 
ary's life,  and  provides  that  no  assignment  of  the  certificate 
"  shall  be  valid,  unless  approved  by  tiie  secretary,'*  an  assign- 
ment without  such  approval  will  be  invalid.  Query. — ^Whether 
such  a  certificate  or  policy  in  a  benevolent  association,  incorpor- 
ated under  the  laws  of  Missouri,  and  which  has  for  its  object  to 
give  financial  aid  and  benefit  to  the  widows  and  heirs  at  law  of 
deceased  members,  or  to  such  uses  and  purposes  as  the  member 
shall  by  last  will  appoint,  is  assignable. 

Harmon  vs,  Lewis. 
Xtep'd  Jour'],  p.  937.  Mo.  U.  S.  C  C. 
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FREIGHT. 

§  184.  Mabine. — Lidbility  of  Carg  >  far  in  ccMe  of  Sinking 
and  Abandonment  to  Undervrriter. — A  boat  loaded  with  coal  was 
sunk  in  a  storm.  The  insurers  of  the  boat  united  with  the  in- 
surers of  the  cargo  to  raise  it,  after  which  it  was  taken  to  the 
port  of  destination  and  delivered  by  the  former  to  the  owner. 
J5e?c2,  That  where  as  here,  payment  of  freight  was  a  condition  of 
delivery,  the  cargo  becomes  bound  to  the  boat  until  by  some  de- 
fault on  its  part,  or  some  event  which  puts  an  end  to  the  voyage, 
it '  becomes  impossible  to  fulfill  the  contract  of  affreightment. 
If  it  reaches  the  port  of  destination  by  any  agency  set  in  motion 
by  the  original  carrier,  the  lien  for  freight  remains.  Hdd^  That 
the  abandonment  of  the  cargo  to  the  insurer  did  not  release 
the  carrier's  lien  for  freight,  where  there  was  no  abandonment 
of  the  vessel. 

Hubbel  vs.  Inc.  Co.,  74  N.  Y.,  246. 

Hughes  vs.  Sun  Mutual  Ins.  Co. 

Bap'd  Jottr*!,  p.  939.  M.  T.  C,  ▲. 

INCUMBRANCE. 

§  186.  FiBE. — Notice  of  Subseqver^t  may  be  Required. — A  pro- 
vision in  the  policy  requiring  the  insured  to  give  notice  of  a 
subsequent  incumbrance  reducing  his  interest  below  the  amount 
insured,  under  penalty  of  forfeiture,  is  not  against  public  poUcy. 

Jfassauer  vs.  Susquehanna  MuL  Fire  Ins.  (Jo, 

MUTUAL  COMPANY. 

§  186.  Fire. —  When  a  Bj-laio  is  not  Binding  on  Insured. — 
The  insured  is  not  bound  by  a  by-law  of  which  he  was  ignorant, 
before  he  became  a.  member,  and  he  does  not  become  a  member 
until  actually  insured. 

Columbia  Ins.  Co.  78.  Cooper,  14  Wright,  331. 

Nassatter  vs.  Susquehanna  Mut.  Fire  las.  Co. 

—JIM. 

PREMIUM  NOTE. 

§187.  Fire.— 5igrA/  of  Action  by  Receiver  Of  Foreign  Mutual 
Corporation  for  Assessments. — Evidence  ofRqyresentationsqfAgeit 
when  InadmissaUe. — Liability  of  Members  in  Foreign  Mutual 
Company, ^-A  mutual  fire  insurance  company  incorporated  under 
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the  laws  of  Pennsylvania,  is  entitled  to  bring  an  action  in  a 
9f  aryland  court,  for  the  use  of  the  receiver  of  such  company,  to 
recover  from  a  Maryland  policy-holder  assessments  upon  his 
premium  note,  where  the  suit  is  not  brought  by  such  receiver  in 
his  official  capacity.  Although  it  is  settled  law,  that  a  corporH- 
tion  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty,  yet  it  may  do  business  in  all  places 
where  its  charter  allows,  and  local  laws  do  not  forbid ;  and  in 
the  absence  of  such  prohibition  by  local  laws,  may  institute 
suits  in  the  courts  of  States,  other  than  those  under  whose  laws 
it  has  been  established. 

Canada  Southern  B.  R.  vs.  Gebhard,  109  W.  8.,  527. 

By  the  decree  of  a  court  in  Pennsylvaria,  a  receiver  was 
appointed  for  a  mutual  fire  insurance  company,  created  under 
the  laws  of  that  State.  The  decree  also  declared  the  company 
to  be  dissolved,  but  at  the  same  time  it  referred  to  the  Act  of 
Assembly  under  which  it  was  passed.  That  act  provided  that 
when  an  insurance  corporation  is  dissolved,  the  court  decreeing 
such  dissolution  may  appoint  a  receiver  to  take  charge  of  its 
e£fectSy  and  collect  the  debts  and  property  due  and  belonging  to 
it, ''  with  power  to  prosecute  and  defend  suits  in  the  name  of  the 
corporation  or  otherwise,  and  to  do  all  other  acts  which  might 
be  done  by  such  corporation,  if  in  being,  that  are  necessary  for 
the  final  settlement  of  the  unfinished  business  of  the  corpora- 
tion.'* In  an  action  in  this  State  brought  in  the  name  of  the 
corporation  for  the  use  of  the  receiver,  it  was  JSZd,  That  the 
decree  of  dissolution  was  no  bar  to  the  action.  Where  the 
application  expressly  agrees  that  the  company  shall  not  be 
bound  by  any  act  or  statement  of  an  agent  restricting  its  rights, 
oral  evidence  showing  an  agreement  of  the  general  agent  that 
assessments  should  be  limited  otherwise  than  as  stipulated  in 
the  premium  note,  is  inadmissible 

Thompson  vs.  Ins.  Co.,  104  U.  S.,  252 ;  Ins.  Co.  vs.  Mowiy,  96  IT.  S., 
514.  Distingaisliing  Ins.  Co.  vs.  Eggleston,  96  U.S  .,  572,  and  Ins.  Co.  tb. 
Woodworth,  83  Penn.  St.,  223. 

Schedules  of  the  losses  and  expenses,  and  amount  and  adjust- 
ment of  assessments  required  when  made  by  a  receiver  con^ 


Digitized  by  VjOOQ IC 


1885.]  Froofs  of  Loss.  88S 

firmed  by  the  court,  and  a  leTj  ordered  accordingly  is  conclofii^ie^ 
upon  the  policy-holders. 

Hummel  A  Co.'s  Appeal,  78  Pa.,  320 ;  Glenn  vs.  Williams,  60  Md.,  «5. 
Distinguishing  Herkimer  Connty  Mutual  Ins.  Co.  vs.  Fuller,  14  Barb., 
373  ;  American  Ins.  Co.  vs.  Schmidt,  19  Iowa,  602  ;  Planters'  Ins.  Co.  vs. 
Comfort,  50  Miss.,  662 ;  Pacific  Mutual  Ins.  Co.  vs.  Guse,  49  Mo.,  329. 

No  subsequent  revocation  of  license  will  affect  the  validity  of 
a  premium  note  already  given. 

Lj/comi*tg  Fire  Ins,  Co,  vs,  Langley, 
Bep'd  Joor'l.  p.  807.  Mb.  C.  ▲. 

'     PROOFS  OF  LOSS. 

§  188.  Fire. — Syfficiency  ofhyvo  Determirved. — Harmless  Omis- 
sion of  Incumbrance  through  Mistake  wiU  vot  Forfeit. — The  suffi- 
ciency of  proofs  of  loss  by  fire  is  to  be  determined  by 
considering  the  information  actually  contained  in  them,  to- 
gether with  the  circumstances  attending  their  presentation  ^  and 
the  conduct  of  the  officers  of  the  company  in  relation  to  the 
case.  If  the  testimony  elicits  any  circumstances  frOm  which  a 
waiver  by  the  company  of  the  strict  proof  mentioned  in  the  pol- 
icy may  be  inferred,  the  case  should  be  left  to  the  jury.  An 
honest  mistake  on  the  part  of  the  policy-holder  in  omitting  to 
mention  the  existence  of  a  lien  upon  the  insured  property,  when 
such  omission  causes  no  injury  to  the  insurer,  will  not  work  a 
forfeiture  of  the  policy. 

Pa.  F.  Ins.  Co.  vs.  Dougherty,  40  Leg.  Int.,  334  ;  Beatty  vs.  Lycoming 
Ins.  Co.,  16  P.  F.  S.,9. 

Thieroff  r«.    Universal  F.  Ins.   Co. 

Bep'd  Jour*!,  p.  933.  Pa.  8.  0. 

RISK. 

§  189.  Fire. — lUegal  Use,  or  Keeping  or  Storing  in  Violation 
of  the  Policy  only  Suspends  Insurance. — The  premises  insured 
were  duly  licensed  when  the  insurance  was  effected,  under  the 
Massachusetts  standard  form  of  policy,  which  provided  that  it 
should  be  void  if  articles  subject  to  legal  restriction  should  be  kept 
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ia  quantities  or  manner  different  from  those  allowed  or  prescribed 
by  law.  Hddy  That  the  policy  was  only  suspended  daring  the 
temporary  nse  of  the  premises  after  the  expiration  of  the  license 
and  before  its  renewal,  but  was  revived  upon  such  renewal 

Lane  vs.  Maine  Ins.  Co.,  12-  Me.,  44 ;  Powers  vs.  Ocean  Ins.  Co.,  19 
La.,  28 ;  Obermeyer  vs.  Globe  Ins.  Co.,  43  Mo.,  573 ;  New  England  P.  k 
M.  Ins.  Co.  vs.  Schettler,  38  111.,  166;  Mitchell  vs.  Lycoming  Ina  Co.,  51 
Pa.  St.,  402  ;  Schmidt  vs.  Peoria  Ins.  Co.,  41  111.,  295 ;  Ins.  Co.  of  North 
America  vs.  McDowell,  50  id.,  120,  129. 

Hinckley  vs,   Gei^nania  F.  Ins,  Co, 
««p'd  Jour'I.  p.  918.  Mam.  S  J.  0. 

TITLE. 

§  190.  Ym&,—  What  is  Sufficient  Statement  of  in  Proofs  of 
Loss. — Where  there  is  no  provision  calling  for  a  detailed  state- 
ment of  title  or  interest  in  proofs  of  loss,  a  general  statement  of 
ownership  is  sufficient  though  another  may  have  some  interest 

Fowler  vs.  Springfield  Ins.  Co. 

i\  Hinckley  vSm  Oermania  F,  Ins,   Co, 

— B  1«T. 

§  191.  Life. — Of  Executrix  where  Insured  is  not  the  Bene- 
ficiary.— The  policy  was  procured  by  the  insured,  who  paid  the 
jMremiums,  on  his  own  life,  payable  to  his  daughter.  The  in- 
sured by  will  bequeathed  $500  to  the  daughter  on  condition  that 
she  should  assign  her  interest  to  his  estate  ;  if  not,  the  executrix 
was  directed  to  claim  the  premiums  paid  from  the  daughter. 
Hdd^  That  the  contract  was  solely  between  the  company  and 
the  daughter,  and  the  executrix  was  not  entitled  to  recover  the 
amount  paid  for  premiums. 

WUmoMT  vs.  CoTiiinenlal  L^e  Ins.:  Co. 
Bap'd  Joar'l,  p.  Wl.  Iowa  8.  0. 

VALUATION. 

§  192.  FiBE. — Evidence  of  Agent's  Consent  to. — Where  the 
property  was  valued  by  the  appUcant  for  more  than  double  the 
real  value^  it  was  not  error  to  refuse  the  admission  of  evidence 
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that  the  agent  consented  to  the  valuation,  and  fixed  the  insor- 
ance  aooordinglj. 
Nassaunr  v$.  Susquehanna  Mia,  Fire  Ins.  Co, 

WATCHMAN. 

§  193.  FmE. — Evidence  as  to  when  Inadmiesihle. — Pleading. — 
The  answer  of  the  company  was  general,  denying  that  the 
plaintiff  had  perfoimed  the  conditions  of  the  policy.  Held,  That 
evidence  to  show  that  a  watchman  had  been  kept  as  required  by 
the  policy  was  inadmissible  under  such  general  pkading.  Such 
defense  must  be  specially  pleaded. 

BiUenger  vs.  Providence  Washington  Ins*  Co. 
Bttp'd  Jonrl,  p.  8W.  Col.  U.  8. 0.  C. 


Digitized  by  VjOOQ IC 


8^  KepoH  of  Deoistona.  [Zteo^ 


REPORT  OF  DECISIONS 

RENDERED  IN  INSURANCE  OASES,  IN  THE  UNITED  STATES 

SUPREME  AND  CIRCUIT  COURTS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


From  ceriyied  transeripia  in  our  possession, 

SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  (he  Common  Fleas  of  Lebanon  County, 


MEILT 


*HERSHBEBGEB,  Admhostratob.* 

One  baying  no  interest,  as  relative  or  creditor,  in  the  preservation  of  the  life^ 
of  an  insured  person  can  acquire  no  title,  by  assignment  or  otherwise, 
and  payment  of  premiums,  to  the  sum  payable  on  the  death  of  the  insured. 
If,  in  such  case,  the  insurance  company  pays  him  the  amount  of  the  pol- 
icy, the  administrator  of  the  insured  person  may  recover  it  in  an  action 
against  him. 

A.  insured  her  life,  naming  as  beneficiary  B.,  who  bad  no  insurable  interest 
in  A.'s  life.  B.  paid  all  the  assessments.  Immediately  after  A.'s  death, 
B.  assigned  said  policy  to  C,  who  likewise  had  no  insurable  interest.  C. 
was  recognized  by  the  company  as  the  assignee,  and  he  collected  the  sum 
insured  &om  the  company.  In  an  action  by  the  administrator  of  A. 
against  C: 

Heldf  That  such  a  contract  of  insurance  was  not  void  ab  initio,  nor  against 

Sublic  policy,  but  that  as  to  B.  and  C.  it  was  void ;  therefore,  the  plaint- 
f  was   entitled  to  recover   said  sum  paid  by   tne  insurance  company 
to  C. 

•  Decision  rendered,  Haj  36, 1888. 
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Assumpsit,  by  Henry  Hersbberger,  administrator  of  Emma  Hersh- 
berger,  deceased,  against  Charles  H.  Meiley,  to  recover  the  sum  of 
$1,000,  being  the  amount  of  a  policy  of  insurance  on  the  life  of 
plaintiff's  intestate  received  by  the  defendant. 

On  the  trisd,  before  McPherson,  J.,  the  following  facts  appeared  : 

On  April  13th,  1872,  Emma  Hershberger  made  application  to  the 
U.  B.  Mutusd  Aid  Societj'  of  Pennsylvania,  for  membership.  On 
May  3d,  1872,  her  application  was  granted  ;  and  on  May  6th,  1872, 
a  poHcy  of  insurance  for  $1,000  payable  at  her  death  in  favor  of  Dr. 
S.  S.  Meily  was  issued  to  her  by  said  society.  Dr.  Meily  was  not 
related  to  Emma  Hershberger,  and  had  no  insurable  interest  in  her 
life.  He  paid  all  the  dues  and  assessments,  after  her  admission  to 
membership,  until  the  time  of  her  death,  which  occurred  on  August 
13th,  1877.  The  next  day  he  assigned  his  interest  in  said  policy,  for 
full  value,  to  Charles  H.  Meily,  to  whom  subsequently  the  said  so- 
ciety paid  the  sum  of  $989,  as  assignee  of  beneficiary. 

The  personal  representatives  of  Emma  Hershberger  thereupon 
brought  this  action  against  the  said  Charles  H.  MeHey  to  recover  the 
amount  received  by  him  u})on  said  policy  of  insurance. 

The  defendant  requested  the  judge  to  charge  : — 

(1.)  That  the  plaintiff's  evidence  and  declaration  disclose  the  fact 
that  the  contract  made  between  Emma  Hershberger,  plaintiff's  in- 
testate. Dr.  S.  S.  Meiley,  and  the  U.  B.  Mutual  Aid  Society,  was 
against  public  policy,  and  therefore  void,  ab  initio,  the  plaintiff  can- 
not recover.    Befused. 

(2.)  The  first  and  other  annual  payments  and  all  assessments  paid 
to  the  TJ.  B.  Mutual  Aid  Society  during  the  life  of  Emma  Hersh- 
berger, and  the  payment  of  the  money  after  death  to  Charles  H. 
Meiley,  defendant  in  this  case,  were  all  paid  in  pursuance  of  said 
contract,  which  was  void  because  against  public  poHcy,  and  therefore 
plaintiff  cannot  recover.     Refused. 

(3.)  The  said  contract  being  void  at  its  inception,  continued  so 
imtil  its  final  consummation  by  the  payment  of  the  money  after  the 
death  of  the  said  Emma  Hershberger  by  said  TJ.  B.  Mutual  Aid  So- 
defy,  and  plaintiff  cannot  recover.    Refused. 

Verdict  for  plaintiff  for  $1,385.07  and  judgment  thereon.  Where- 
upon defendant  took  this  wrifc  assigning  for  error,  inter  alia,  the 
refusal  of  the  court  to  affirm  the  above  points  submitted. 
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Frank  E.  Meely  and  William  M.  Djsbb,  far  Plaintiff  %n  Error. 

This  is  a  wagering  policy.  Gilbert  vs.  Moose's  Administrators^  18 
Weekly  Notes,  489  ;  8  Out,  74 

If,  therefore,  a  policy  taken  out  on  the  life  of  a  person  by  one  not 
having  an  insurable  interest  therein,  is  a  wager  contract,  and  against 
public  policy,  it  is  void  in  whole,  and  no  recovery  can  be  had  upon 
it  CHppinger  vs.  Hepbaugh,  5  W.  &  S.,  315;  Hatzfield  va  Ghilden* 
7  Watts,  152. 

Bassleb  Boyeb,  for  Defendant  in  Error. 

The  question  at  issue,  is  not  whether  an  executed  contract  can  be 
reformed,  but  whether  a  void  contract  can  be  attacked. 

The  Coubt. 

This  case  is  upon  all  fours  with  Wegman  va  Smith,  recently  de- 
cided in  the  Eastern  District  and  not  yet  reported.  It  was  con- 
tended on  the  trisd  below,  however,  and  urged  here  that  the  con- 
tract of  insurance  was  .void,  ab  initio  ;  that  it  was  against  public 
poHcy,  and  the  plaintiff  therefore  could  not  recover.  The  defend- 
ant's first  point  asked  the  court  so  to  instruct  the  jury. 

We  do  not  regard  it  in  this  light.  The  policy  was  taken  out  bj 
Emma  Hershberger  on  her  own  life.  This  she  had  a  right  to  do. 
The  loss  was  made  payable  to  Dr.  S.  S.  Meiley  with  a  provision  that 
he  should  pay  all  other  dues  and  assessments.  He  was  not  a  rela- 
tive of  the  insured,  was  not  a  creditor,  and  had  no  insurable  inter- 
est in  the  life  of  Emma  Hershberger.  It  was  a  mere  wagering 
transaction  on  his  part^  and  comes  directly  within  the  ruling  of  Oil- 
bert  vs.  Moose  (13  Weekly  Notes,  489 ;  8  Out,  74),  and  the  latter 
•cases  upon  the  same  subject 

Judgment  aflbmed. 
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SUPREME  COURT  OF  IOWA. 


Appeal froni  Scott  Circuit  Court. 


WILMASER,  Executrix, 

V8. 

CONTINENTAL  LIFE  INS.  CO.* 

The  policy  was  procured  by  the  insured,  who  paid  the  premiums,  on  his  own 
life,  payable  to  his  daughter.  The  insured  by  will  bequeathed  $.500  to  the 
daughter  on  condition  that  she  should  assign  her  interest  to  his  estate;  if 
not,  the  executrix  was  directed  to  claim  the  premiums  paid  from  the 
daughter. 

Meld^  That  the  contract  was  solely  between  the  company  and  the  daufjhter, 
and  the  executrix  was  not  entitled  to  recover  the  amount  paid  for  premiums. 

Plaintiff  brought  this  action  to  recoTer  certain  premiums  paid  to 
defendant  by  plaintiffs  testate  on  a  life  insurance  poHcy.  The  cir- 
cuit court  sustained  a  demurrer  to  the  petition,  and  plaintiff,  declin- 
ing to  .amend,  judgment  was  entered  dismissing  the  cause,  from 
which  she  appeals. 

Fred.  Hbinz, /or  Appdlant. 

Thubston  &  IHjjLLf/orAppdlee. 

Bebd,  J. 

It  is  alleged  in  the  petition  that  in  1870  the  defendant  issued  to 
the  decedant,  Fiands  S.  Wilmaser,  a  policy  of  insurance  on  his  life, 
by  which  it  agreed,  in  consideration  of  the  payment  by  him  of  cer- 
tain premiums  during  his  lifetime,  to  pay  to  his  daughter,  Clara  M. 
Wilmaser,  the  sum  of  $1,300  after  his  death,  and  that  during  his  life- 

*  Opinion  filed.  Jane  8. 1885. 
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time  he  paid  to  defendant  the  sum  of  $425.13  as  premiums  on  said 
policy;  and  that  before  his  death  he  made  a  will,  which  has  been 
admitted  to  probate,  by  which  he  devised  to  said  Clara  M.  the  sum 
of  $500,  on  condition  that  she  would  assign  to  his  estate  all  her 
right  and  interest  under  said  insurance  policy,  which  also  contained 
a  provision  which  directs  his  executrix,  in  case  said  Clara  M.  shall 
decline  to  make  such  assignment,  to  assert  a  claim  against  defend- 
and  for  the  amount  of  the  premiums  paid  by  him  on  the  poUcy.  It 
is  also  alleged  that  the  executrix  has  tendered  to  said  Clara  M.  the 
amount  of  said  devise,  and  requested  her  to  assign  the  policy,  but 
that  she  had  declined  to  make  such  assignment,  and  the  prayer  is 
for  judgment  for  the  amount  of  the  premiums  paid  by  the  testate  on 
the  policy. 

We  entertain  no  doubts  as  to  the  correctness  of  the  ruling  of  the 
circuit  court  on  the  demxirrer.  The  policy  constituted  a  contract 
between  the  insured  and  the  defendant,  by  the  terms  of  which  de- 
fendant was  bound,  on  the  payment  by  him  of  the  premiums,  to  pay 
the  stipulated  sum  to  the  beneficiary  at  his  death.  One  of  defend- 
ant's undertakings  by  the  policy  was  to  pay  the  stipulated  sum. 
Another  was  to  pay  it  to  the  beneficiary  named.  The  promise  to 
pay  the  amount  of  the  policy  to  Clara  M.  Wilmaser  is  as  certainly  a 
part  of  its  undertaking  as  is  the  promise  to  pay  the  sum  named,  and 
it  clearly  is  a  material  part  of  it.  The  will  of  the  insured  cannot  have 
the  effect  to  alter  the  contract  in  any  of  its  material  parts,  for  the 
undertakings  of  one  of  the  parties  to  an  agreement  cannot  be  changed 
without  his  consent  by  any  act  of  the  other. 

When  the  death  of  the  insured  occurred,  the  conditions  precedent 
to  defendant's  liability  to  the  assured  had  all  happened.  From  that 
moment  she  had  a  valid  claim  upon  it,  by  the  terms  of  the  policy, 
for  the  amount  of  money  which  it  had  covenanted  to  pay  her,  and 
its  liability  in  that  regard  was  in  no  manner  affected  bv  the  will. 

Affirmed. 
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UNITED   STATES   CIRCUIT    COURT   OF  COLORADO. 


BITTENGER 


1 


PROVIDENCE  WASHINGTON  INS.  CO. 


The  answer  of  the  compan  v  was  eeneral|  denying  that  the  plaintiff  had  per- 
formed the  conditions  of  the  poucy. 

Heldy  That  evidence  to  show  that  a  watchman  had  not  been  kept  as  required 
by  the  policy  was  inadmissible  under  snch  general  pleading.  Snch  de- 
fense must  be  specially  pleaded. 

Sam.  p.  Rose,  for  Phiniiff, 
Patterson  &  Thomas, /or  Defendant, 

Hallett,  J.  (Orally.)  . 

Mr.  Geo.  W.  Bittinger  brought  an  action  against  the  Providence 
Washington  Insurance  Company  on  a  policy  of  insurance.  He  sd- 
leged,  in  general  terms,  that  he  fulfilled  the  conditions  of  the  policy; 
I  believe,  set  out  the  policy  also.  The  defendant  answered,  in  the 
like  general  terms,  that  he  did  not  observe  the  conditions  of  the 
policy.  '*  Defendant,  further  answering,  denies  that  on  the  first  day 
of  November,  1883,  or  at  any  other  time,  said  Atkinson  gave  notice 
of  proof  of  loss,  as  provided  in  said  policy,  and  denies  that  said  At- 
kinson performed  all  and  singular  the  cx)nditions  of  said  policy  on 
his  part  to  be  performed." 

At  the  trial,  the  defendant  contended  that  upon  this  state  of  the 
pleadings  the  plaintiff  was  bound  to  prove  affirmatively  that  he  had 

•  DMision  rendeMd,  August  8,  1886. 
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fulfilled  and  executed  all  the  terms  of  the  policy,  and  if  that  was  not 
true,  that  the  defendant  was  at  liberty  to  offer  evidence  to  the  point 
that  some  of  the  conditions  had  not  been  fulfilled,  as  that  the  prop- 
erty was  allowed  to  remain  vacant  and  unoccupied  for  some  time,, 
and  that  it  was  not  kept  in  operation,  the  property  being  a  mill  and 
furnace  and  the  like;  that  no  watchman  was  kept  on  the  premises,  aa 
required  by  the  terms  of  the  policy,  and,  perhaps,  some  other 
things  of  the  same  character.  This  evidence  was  excluded,  on  the 
ground  that  such  defense  must  be  pleaded  specially.  The  question 
has  been  argued  on  motion  for  new  trial,  and  I  see  no  reason  to 
reverse  the  ruling  which  was  made  at  the  trial.  It  is  laid  down  in 
the  books  that  it  is  not  necessary  to  set  forth  in  the  complaint  a  con- 
dition subsequent,  and  that  a  defendant  relying  upon  it  must  plead 
it  This  is  true  under  systems  of  pleading  which  admit  of  more 
general  defenses  than  ours.  Under  the  code  of  this  State,  it  is  pro- 
vided that  the  answer  shall  be  special.  No  doubt  is  entertained 
that  this  requires  a  specific  denial  to  each  allegation  in  the  com- 
plaint, and  if  it  be  said  that  the  plaintiff  has  declared  only  generally, 
there  is  some  doubt  upon  that,  inasmuch  as  he  has  set  forth  the 
policy  in  his  complaint;  if  the  defendant  accepted  that  method  of 
declaring,  he  was  still  bound  to  plead  his  defense  specially.  In  sec- 
tion 586,  May  on  Insurance,  the  rule  is  so  laid  down.  I  think  there 
can  be  no  doubt  as  to  its  correctness.  It  would  be  extraordinary  if 
a  plaintiff  coming  into  court  with  one  of  these  policies  of  insurance, 
should  be  bound  to  have  witnesses  to  every  thing  that  is  set  down 
in  the  policy,  to  prove  everything  which  may  be  set  up  as  a  defense. 
I  say  that  would  be  most  remarkable,  and  nobody  would  have 
greater  reason  to  complain  of  it  than  the  insurance  company  itself, 
because,  if  plaintiff  should  be  fortified  in  all  points  with  an  extraor- 
dinary number  of  witnesses,  the  cost  would  be  very  great. 

The  rule  is,  that  in  respect  to  all  such  matters  the  insurance  com- 
pany must  plead  its  defense  specially,  in  order  that  if  may  put  the 
matter  in  isbue. 

The  motion  for  new  trial  will  be  denied,  and  judgment  on  the 
verdict. 
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UNITED  STATES  CIRCUIT   COURT  OF  COLORADO. 


TRUE 

vs. 

MANHATTAN  FIRE  INS.  CO.*J 

An  assignment  of  a  policy  merely  to  secoie  a  loan,  is  oot  one  which  is  for- 
bidden in  the  nsnal  prohibition  asainst  assignments,  since  the  interest  of 
the  Insured  is  not  divested,  and  where  sach  assigoment  is  made  with  the 
company's  consent,  the  re-assignment  upon  payment  of  the  loan  without 
consent  does  not  work  a  forfeiture,  and  tne  insured  is  entitled  to  recover. 

RULING  ON  DEMURRER. 

Hallett,  J.  (Orally). 
True  against  the  Manhattan  Fire  Ins.  Co.,  is  an  action  upon  a 
policy  of  insurance.  It  is  ayerred  that  the  Manhattan  Company 
issued  to  the  plaintiff  a  policy  upon  certain  property  in  Poncha 
Springs,  and  thereafter  and  before  the  loss  occurred,  the  same  prop- 
erty was  reinsured  in  the  Phoenix  Co.  The  defendants  answered 
separately,  denying  the  matters  alleged  in  the  complaint^  and  then 
setting  up  a  separate  defense,  that  after  the  policy  was  made,  and 
before  the  loss,  plaintiff  assigned  and  transferred  his  poUcy  to  his 
brother,  whose  christian  name  is  to  the  defendant  unknown,  which 
assignment  was  sanctioned  and  assented  to  by  the  Manhattan  Com- 
pany and  that  the  brother  remained  the  owner  of  the  policy  until 
after  loss  occurred.  To  that  the  plaintiff  repHed  that  the  assignment 
of  the  policy  was  to  secure  a  loan  made  by  his  brother  to  him,  which 
was  then  secured  upon  the  property  insured  in  and  by  said  policy, 
and  that  before  the  institution  of  the  suit,  the  plaintiff  paid  off  and 

*  Decision  rendered,  Augut  6,  1886. 
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dischaxged  the  loan  which  he  had  theretofore  obtained,  and  as  eollai- 
eral  to  secure  the  payment  for  which  he  had  transferred  said  -policj 
to  said  H.  A.  True.  Thereupon  the  said  H.  A.  True  reconveyed  and 
made  over  the  said  policy,  and  all  rights  to  recover  any  sum  that 
might  be  due  and  payable  therefor.  There  is  a  demurrer  to  this 
replication. 

An  assignment  of  a  policy  as  a  security  of  a  loan  of  money  is  not 
one  which  is  forbidden  by  the  usual  provision  in  policies  to  the  effect 
that  if  any  assignment  be  made  without  the  written  consent  of  the 
company  it  shall  work  a  forfeiture  of  the  policy,  that  clause  is  held  to 
relate  only  to  such  assignments  as  divest  the  assignor  of  all  interest 
in  the  policy  and  in  the  property.  If  he  m^e  sale  of  the  property 
and  thereupon  assign  the  poHcy  to  the  purchaser,  without  the  con- 
sent of  the  company,  it  will  avoid  his  policy.  But  any  transfer  which 
does  not  have  the  effect  of  divesting  him  of  all  interest  in  the  prop- 
erty, if,  notwithstanding  the  transfer,  he  still  retains  an  insurable  in- 
terest in  the  property,  it  does  not  have  that  effect.  The  reason  is,  the 
company  is  only  entitled  to  know  when  the  property  passes  into  the 
hands  of  another,  so  that  the  risk  may  depend  upon  the  other,  in- 
stead of  the  person  to  whom  the  policy  was  issued.  To  borrow 
money  upon  the  premises  does  not  have  that  effect.  In  some  poHcies 
there  are  clauses  forbidding  the  incumbering  of  the  property.  Per- 
haps in  such  a  case,  the  incumbrance  would  avoid  the  poHcy ;  but  that 
is  not  ihe  question  here,  because  it  is  not  alleged  in  the  answer  that 
tne  plaintiff  incumbered  the  property,  but  only  that  he  assigned  his 
policy;  so  that  the  question  is  upon  the  answer  and  upon  the  repli- 
cation to  the  answer,  whether  the  assignment,  being  made  as  security 
for  a  loan,  that  will  operate  to  discharge  the  company,  and  upon  that 
it  must  be  said  that  it  will  not  have  that  effect.  Upon  paying  off  the 
loan,  the  right  in  the  plaintiff  to  the  policy  was  regained,  became 
complete  again;  and  I  think  this  would  be  true  whether  there  had 
been  any  express  assignment  or  re-assignment  by  H.  A.  True  or  not. 

This  position  is  supported  by  authorities  cited  in  May  on  Insur- 
ance, at  section  379. 

The  demurrers  to  the  replications  will  be  overruled. 
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COUET  OP  APPEALS  OF  MAETLAND. 

April  Term.  1884. 


Appeal  from  the  Court  of  Common  Pleas. 


LYCOIklING  FIRE  INS.  CO.,  use  op\ 
J.  ARTLEY  BEEBER,  Receiyer, 

vs, 

JAMES  L.  LANGLEY.* 

A  tire  in^nrance  company  incorporated  under  the  laws  of  Pennsylvania,  is 
entitled  to  bring  an  action  in  a  Maryland  court,  for  the  use  of  the  receiver 
of  such  company,  to  recover  from  a  Maryland  policy-holder  assessments 
upon  his  premium  note,  where  the  suit  is  not  brought  by  such  receiver  in 
his  ofticial  capacity. 

Although  it  is  settled  law,  that  a  corporation  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty,  yet  it  may  do  busi- 
ness in  all  places  where  its  charter  allows,  and  local  laws  do  not  forbid ; 
and  in  the  absence  of  such  prohibition  by  local  laws,  may  institute  suits 
in  the  courts  of  States,  other  than  those  under  whose  laws  it  has  been 
established. 

By  the  decree  of  a  court  in  Pennsylvania,  a  receiver  was  appointed  for  a  fire 
insurance  company,  created  under  the  laws  of  that  State.  The  decree  also 
<leclared  the  company  to  be  dissolved,  but  at  the  same  time  it  referred  to 
the  Act  of  Assembly  under  which  it  was  passed.  That  act  provided  that 
when  an  insurance  corporation  is  dissolved,  the  court  decreeing  such  dis- 
solution may  appoint  a  receiver  to  take  charge  of  its  ofiects,  and  collect 
the  debts  and  property  duo  and  belonging  to  it,  "  with  power  to  prosecute 
and  defend  suits  in  the  name  of  the  corporation,  or  otherwise,  and  to  do 
all  other  acts  which  might  oodone  by  such  cori)oration,  if  in  being,  that 
are  necessary  for  the  final  settlement  of  the  unfinished  business  of  the  cor- 
poration." In  an  action  in  this  State  brought  in  the  name  of  the  corpra- 
tion  for  the  use  of  the  receiver,  it  was  Held: 

That  the  decree  of  dissolution  was  no  bar  to  the  action. 
*  From  6*id  Mai  y laud  reports. 
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Suit  was  brought  hy  an  iiisnrauoe  company  to  recover  assessments  npon   a 

Premium  note  executed  by  the  defendant  on  the  24th  of  February,  1880. 
'he  note  was  as  follows:  "  (^567).  For  value  received  in  policy  No.  513, 
(risk  commencing  the  Ist  day  of  March,  1880),  issued  by  the  Lycoming- 
t^re  Insurance  Company,  I  promise  to  pay  to  said  company,  or  their 
.  treasurer  for  the  time  being,  the  sum  of  five  hundred  and  sixty-seven 
dollars,  in  such  portions,  and  at  such  time  or  times  as  the  directors  of  said 
company  may,  agreeably  to  their  act  of  incorjwration,  require."  The  act 
of  incorporation  provided,  that  all  persons  insuring  with  the  corporation 
thereby  became  members  thereof,  during  the  period  they  remained  so 
insured,  and  every  such  member,  before  he  received  his  policy,  should 
deposit  his  promissory  note  for  such  sum  as  should  be  determined  by  the 
directors,  and  a  part,  not  exceeding  ten  per  cent  of  such  note,  should  b<» 
immediately  paid,  "  and  the  remainder  of  said  deposit  not€i  shall  be  paya- 
ble in  part  or  the  whole  at  any  time  when  the  directors  shall  deem  the 
same  requisite  for  the  payment  of  losses  by  fire,  and  such  incidental 
expenses  as  shall  be  necessar>*  for  the  transaction  of  the  business  of  said 
corporation,  and  at  the  expiration  of  the  time  of  insurance,  the  said  note 
or  such  part  of  the  same  as  shall  remain  unpaid  after  deducting  all  losses  and 
expenses  during  said  term,  shall  be  relinquished  and  given  up  to  the  maker 
thereof."  And  in  the  defendant's  written  application  for  membership  and 
insurance  of  his  property,  bearing  the  same  date  as  the  premium  note,  and 
immediately  above  his  signature,  and  so  printed  as  to  attract  notice,  was 
the  following  covenant  or  agreement:  '*  And  the  undersigned  applicant 
for  the  proposed  insurance,  nereby  covenant*  and  agrees  to  accept  the 
policv  of  the  said  L.  F.  I.  Co.,  in  accordance  with  its  charter  and  by-laws. 
And  it  is  expressly  understood  and  agreed  that  the  said  company  will  not 
be  bound  by  any  act  or  statement  made  to  or  by  the  agent,  restricting  its 
rights  or  varying  it*  written  or  printed  contract,  unless  inserted  in  thi* 
application  in  writing."     tJeld : 

That  oral  evidence  was  inadmissible  on  the  part  of  the  defendant  to  show 
that  at  the  time  the  insurance  was  effected,  the  general  agent  of  the  com- 
pany represented  to  the  defendant  that  he  had  made  special  arrangements 
with  the  company,  whereby  the  defendant  would  be  liable  to  be  asscHsed 
on  his  premium  note  to  the  amount  of  five  per  centum  thereof,  and  no 
more  during  any  one  year  that  the  contract  of  insurance  was  in  force,  an<l 
that  the  first  assessment  of  five  per  cent  would  not  be  nuido  until  the  Ist 
of  March,  1881,  and  that  the  defendant  gave  his  note  ui>ou  the  faith  of 
this  representation. 

After  his  appointment  by  the  court,  on  the  8th  of  October,  1881,  the  receiver 
in  discharge  of  his  duties  made  out  several  statements  or  schedules,  show- 
ing first,  tlie  total  indebtedness  of  the  company ;  second,  all  the  premium 
notes  held  by  it,  and  the  amounts  expiring  during  each  and  every  month 
since  the  date  of  the  last  assessment  made  by  the  company  on  the  14th  of 
May,  1880;  third,  the  amount  of  losses  and  expenses  for  each  month  from 
that  date  to  the  appointment  of  the  receiver ;  and  fourth,  a  statement  of 
the  percentage  of  assessment  each  clas^  of  notes  expiring  as  aforesaid  was 
liable  for,  and  the  aggregate  amount  to  be  collected  thereon.  He  then 
filed  a  petition  to  the  court  presenting  these  statements  and  praying  for  a 
decree  directing  him  to  levy  such  an  assessment  upon  the  makers  of  the 
notes,  liable  to  assessment,  as  would  be  necessary  to  pay  the  debts  of  the 
corporation  and  the  costs  and  expenses  attendant  upon  winding  up  its 
afi'airs.  Afterwards  the  court,  on  the  12th  of  November,  1881,  passed  a 
decree  reciting  that  the  court  after  full  extJmination  of  the  petition,  sched- 
ules and  other  evidence  submitted,  and  upon  due  consideration  after  hear- 
ing had,  found  the  facts  set  forth  in  the  petition  and  schedules  to  be  true, 
and  then  proceeded  to  specify  in  detail  the  exact  percentage  the  receiver 
should  levy  upon  each  class  of  notes  expiring  during  each  month  from 
July,  1880,  to  September,  1881,  inclusive,  and  the  sum  of  twenty  per  cent 
on  all  notes  in  force  on  the  8th  of  October,  1881.     Held : 

Ist.  That  in  thus  prescribing  the  precise  percentage  of  assessment,  as  well  aa 
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in  other  respects,  this  decree  was  an  a(\jndication  by  a  court  of  competent 
authority  determining  conclusively  not  only  the  amount  of  losses  and 
expenses  upon  which  the  assessment  was  founded,  but  what  notes  should 
be  assessed,  and  the  exact  percentage  to  which  each  class  of  them  should 
be  subjected. 

2d.  That  the  policy-holders  or  members  were  bound  by  this  adjudication, . 
in  suits  like  the  present. 

3d.  That  a  supposed  error  or  irregularity  in  making  the  assessment  could 
not  be  availed  of  by  the  defendant,  a  member  of  the  corporation,  in  this 
suit. 

The  company,  which  had  previously  conducted  its  business  in  this  State, 
sent  to  the  insurance  commissioner  of  this  State  in  the  usual  course  their 
statement  for  the  year  1879,  in  order  to  continue  business  for  the  year 
1880.  This  statement  was  sent,  as  re<iuirod,  within  sixty  days  from  the 
1st  of  January,  1880.  It  was  examined  and  laid  aside  for  consultation. 
A  demand  was  then  made  that  the  company  should  submit  to  a  personal 
examination  of  its  .affairs,  and  to  suit  the  convenience  of  the  commissioner, 
the  examination  was  not  to  be  made  until  May,  1880.  The  statement  was^ 
accepted  by  the  commissioner  upon  that  condition,  and  he  issued  his  cer- 
tificate under  that  condition.  The  certificate,  though  it  bore  date  on  tho 
Ist  of  January,  1880,  was  not  in  fact  issued  until  the  23d  of  April  follow- 
ing. No  examination  was  ever  made  because  when  the  connnissioner 
subsequently  wrote  to  the  company  fixing  a  date  therefor,  they  notified  him 
that  an  examination  would  be  unnecessary  as  they  had  withdrawn  their 
agent  from  Maryland,  and  their  license  was  then  revoked.  The  certificate 
thus  issued  and  dated  the  1st  of  January,  1880,  was  to  be  operative  until 
revoked.     Held  : 

Ist.  That  in  all  this  there  was  no  violation  of  any  of  tho  requirements  of  the 
Maryland  Insurance  Act  of  1878,  ch.  106. 

2d.  That  there  having  been  no  revocation  of  the  comi)any*s  license  or 
]>ermission  to  do  business  in  this  State  up  to  the  24th  of  February,  1880, 
when  the  defendant  effected  his  insurance  and  gave  his  i)remium  liote,  no 
subsequent  revocation  of  the  license  could  have  the  effect  of  rendering  a 
contract  which  was  then  valid  and  subsisting,  inoperative  and  voi<l. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  first  eleven  exceptions  are  unnecessary  to  be  stated. 

Twelfth  Exception. — At  the  close  of  the  testimony  the  plaintiff 
offered  the  three  following  prayers,  the  first  of  which  the  court, 
(Brown,  J.)  granted,  but  rejected  the  second  and  third  : — 

1.  That  the  two  certificates  signed  by  Jesse  K.  Hines,  insurance 
commissioner,  dated  January  1st,  1879,  and  January  1st,  1880,  in 
connection  with  the  evidence  of  the  witness  Jackson  (it'  believed 
by  the  jury),  show  a  sufficient  compliance  with  the  provisions  of  the 
Maryland  statutes,  to  authorize  it  to  make  the  contract  of  insurance 
mentioned  in  the  premium  note  sued  on  in  this  case. 

2.  Ist.  That  the  execution  by  the  defendant  of  the  premium  note 
sued  on  in  this  case,  and  of  the  application  for  insurance  offered  in 
evidence   by  the   plaintiff  are  admitted.    2d.  That  no  competent 
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evidence  has  been  offered  to  vary  the  contract  between  the  plaintiff^ 
and  the  defendant,  contained  in  said  premium  note.  dd.  That  no 
competent  evidence  has  been  offered  of  any  such  fraudulent  repre- 
sentations made  by  the  plaintiff  or  its  agent,  to  the  defendant,  as 
are  sufficient  to  invalidate  the  said  contract.  4th.  That  the  said 
premium  note  was  by  its  terms  in  force  on  the  15th  of  May,  1880, 
and  the  8th  of  October,  1881,  and  was  liable  to  assessment  by  the 
plaintiff,  and  the  assessment  made  by  the  Board  of  Directors  of  the 
plaintiff  of  twelve  and  a  half  per  cent  on  premium  notes,  in  force  on 
the  15th  of  May,  1880,  was  a  legal  assessment,  and  included  the 
premium  note  sued  on  in  this  case,  and  the  assessment  on  said  note 
of  twenty  per  cent,  made  by  the  receiver,  testified  to  by  him  as 
having  been  made  under  the  order  of  court  offered  in  evidence,  was 
a  legal  assessment.  And,  therefore,  if  the  jury  shall  find  that  the 
copies  of  the  "  Muncy  Luminary,"  offered  in  evidence,  were  published 
in  the  County  of  Lycoming  on  the  dates  appearing  on  the  face  of 
said  newspapers,  and  that  thereafter,  in  the  spring  of  1882,  the 
notice  offered  in  evidence  and  signed  by  J.  H.  Gable,  was  by  the 
direction  of  the  receiver,  mailed  to  the  defendant  at  his  place  of 
business  in  Baltimore  City,  then  the  plaintiff  is  entitled  to  recover  a 
sum  equal  to  thirty-two  and  a  half  per  cent  on  the  premium  note  of 
defendant  offered  in  evidence. 

3.  That  all  that  part  of  the  deposition  of  the  witness  Selby,  from 
the  eighteenth  question  to  the  end  of  the  deposition,  having  been 
read  subject  to  exception,  be  excluded  from  the  consideration  of  the 
jury,  the  answers  of  the  witness  to  the  interrogatories-in-chief,  from 
nineteen  to  twenty- four,  inclusive,  and  the  answers  to  the  second, 
third,  and  fourth  cross-interrogatories. 

The  defendant  offered  thirteen  prayers,  the  sixth  and  eleventh  of 
which  the  court  granted;  the  others  were  rejected.  The  insertion 
ot  the  rejected  prayers  is  unnecessary;  and  the  sixth  and  eleventh 
are  contained  in  the  opinion  of  this  court. 

The  plaintiff  excepted,  and  took  this  appeal,  the  verdict  and  judg- 
ment having  been  rendered  for  the  defendant 

The  cause  was  argued  before  Milleb,  Yellott,  Robinson,  Rptchie, 
and  Bbyan,  J. 

James  H.  Gables,  and.BsBNABD  Cabteb,  for  the  Airpdlant, 
Thomas  Mackenzie,  Jr.,  and  John  V.  L.  Findlay,  for  Ike  Appellee. 
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Mtt.t.fr-  J. 
The  appellant  was  incorporated  under  the  laws  of  Pennsylvania  as 
a  mutual  fire  insurance  company.  After  doing  business  with  suc- 
cess for  many  years,  it  met  with  heavy  losses  and  the  corporation 
was  dissolved  in  October,  1881,  by  a  decree  of  Court  of  Common 
Pleas  of  Lycoming  County,  and  J.  Artley  Beeber,  was  appointed 
receiver  of  its  estate  and  effects,  with  power  "  to  collect  the  debts 
and  property  due  and  belonging  to  it,  and  under  the  direction  of  the 
court  to  do  all  matters  and  things  pertaining  to  his  said  office,  and 
in  accordance  with  the  Act  of  Assembly  in  such  case  made  and  pro- 
vided." In  May,  1883,  this  suit  was  brought  in  the  name  of  the 
corporation  for  the  use  of  the  receiver  against  the  appellee,  a  Mary- 
land policy-holder,  to  recover  certain  assessments  upon  his  premium 
note.  The  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ant and  the  plaintiff  has  appealed.  By  this  appeal  and  the  excep- 
tions taken  at  the  trial,  three  principal  questions  are  presented. 

1st.  Has  the  company  the  right  to  bring  this  action  in  a  Maryland 
court? 

2d.  Was  the  note  of  the  defendant  rendered  void  by  reason  of 
the  representations  made  to  him  by  Selby,  the  agent  of  the  com- 
pany, at  the  time  it  was  given  and  the  insurance  of  his  property 
Effected,  as  stated  in  the  defendant's  sixth  prayer? 

3d.  Can  the  recovery  be  defeated  on  account  of  the  mode  in 
which  the  assessments  were  made,  as  stated  in  the  defendant's 
eleventh  prayer  ? 

First.  This  is  not  a  case  where  the  action  is  brought  by  a 
receiver  in  his  official  capacity,  and  hence  it  does  not  fall  within  the 
general  rule  that  such  an  officer  has  no  extra-territorial  jurisdiction, 
and  cannot  go  into  a  foreign  State  or  jurisdiction,  and  there  institute 
a  suit  for  the  recovery  of  demands  due  the  person  or  estate  subject 
to  his  receivership.  The  generally  accepted  doctrina  in  this  country 
is,  that  his  functions  and  powers  for  the  purpose  of  litigation,  are 
limited  to  the  courts  of  the  State  within  which  he  is  appointed,  and 
the  principles  of  comity  between  nations  and  States  which  recognize 
the  judicial  decisions  of  one  tribunal  as  conclusive  in  another,  do 
not  apply  in  such  a  case,  and  will  not  warrant  a  receiver  in  bringing 
an  action  in  a  foreign  court  or  jurisdiction.     Booth  vs.  Clark,  17 
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Howard,  322;  High  on  Beceivers,  sec,  239.  But  here  the  plaintiff 
in  the  action  is  the  corporation,  and  the  suit  is  brought  in  its  name. 
It  has  long  been  settled  law  that  though  a  corporation  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to  another  sovereignty, 
yet  it  maj  do  business  in  all  places  where  its  charter  allows,  and 
local  laws  do  not  forbid,  and  in  the  absence  of  such  prohibition  by 
local  laws,  may  institute  suits  in  the  courts  of  States  other  than  those 
under  whose  laws  it  has  been  estabUshed.  Angell  &  Ames  on  Cor- 
porations, sees.,  372,  373.  But  it  is  said  the  decree  of  the  Pennsyl- 
vania court  appointing  the  receiver  also  dissolved  the  corporation, 
and  therefore  no  suit  in  its  name  can  be  maintained,  and  if  the  efifect 
of  that  decree  and  the  law  of  Pennsylvania  under  which  it  was 
passed,  was  to  work  an  absolute  and  total  dissolution  of  the  corpo- 
ration, the  argument  would  be  unanswerable.  But  has  such  a  disso- 
lution teen  effected  ?  It  is  true  the  decree  declares  the  company  to 
be  dissolved,  but  at  the  same  time  it  refers  to  the  "  Act  of  Assem- 
bly," under  which  it  was  passed,  and  by  reference  to  that  act  we 
find  it  provided,  that  when  an  insurance  corporation  is  dissolved,  the 
court,  decreeing  such  dissolution,  may  appoint  a  receiver  to  take 
charge  of  its  effects  aud  collect  the  debts  and  property  due  and 
belonging  to  it  "  with  power  to  prosecute  and  defend  suits  in  the 
name  of  the  corporation  or  otherwise,  and  to  do  all  other  acts  which 
might  be  done  by  such  corporation,  if  in  being,  that  are  necessary 
for  the  final  settlement  of  the  unfinished  business  of  the  corpom- 
tion."  Purdon*s  Annual  Digest  (1873-78),  page  2,026,  sec.  54. 
Similar  provisions  are  almost  invariably  introduced  into  statutes, 
providing  for  the  dissolution  by  judicial  decrees  of  corporations  of 
this  character;  and  this  is  done  in  order  to  avoid  the  unjust  opera- 
tion upon  the  rights  of  both  creditors  and  stockholders,  of  the 
harsh  rule  of  the  common  law  as  to  the  effect  of  dissolution  upon 
the  property  and  debts  of  such  corporations.  The  object  and  effect 
of  such  provisions,  are  to  continue  the  corporation  in  existence  for 
the  special  and  limited  purpose  of  collecting  its  assets,  preparatory 
to  the  payment  of  its  debts  and  distribution  of  the  surplus,  if  any, 
to  the  stockholders,  and  to  this  end,  suits  are  allowed  to  be  brought 
"  in  the  name  of  the  corporation,"  in  the  same  manner  as  if  no  decree 
of  dissolution  had  been  passed.  Why  should  not  such  a  law, 
upon  principles  of  comity,  be  recognized  in  other  jurisdictions,  as 
well  as  the  original  law  creating  the  corporation?  In  both  cases,  the 
foreign  law  authorizes  suits  to  be  brought  in  the  name  of  the  cor- 
portion,  and  we  see  no  good  reason  why  the  courts  of  other  States 
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ishould  sustain  an  action  in  the  one  case,  and  deny  it  in  the  other. 
No  decision  has  been  referred  to  in  which  the  question  has  been 
directly  adjudicated,  but  the  doctrine  announced  by  the  supreme 
court  in  the  recent  case  of  The  Canada  Southern  Raibroad  Co.  vs. 
Gebhard,  109  U.  S.,  527,  would  seem  to  be  all  that  is  needed  in  the 
way  of  authority  upon  the  subject.  In  that  case,  the  court  after 
stating  the  general  rule  that  a  corporation  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to  another  jurisdiction,  though 
it  may  do  business  in  all  places  where  its  charter  allows,  and  the 
local  laws  do  not  forbid,  proceeds  thus:  *But  wherever  it  goes 
for  business  it  carries  its  charter,  as  that  is  the  the  law  of  its 
existence,  and  the  charter  is  the  same  abroad  that  it  is  at  home. 
Whatever  disabilities  are  placed  upon  the  corporation  at  home  it 
retains  abroad,  and  whatever  legislative  control  it  is  subjected  to 
at  home  must  be  recognized  and  submitted  to  by  those  who  deal 
with  it  elsewhere.  A  corporation  of  one  country  may  be  excluded 
from  business  in  another  country,  but  if  admitted,  it  must,  in  the 
absence  of  legislation  equivalent  to  making  it  a  corporation  of  the 
latter  country,  be  taken  both  by  the  government  and  those  who  deal 
with  it,  as  a  creature  of  the  law  of  its  own  country,  and  subject  to 
all  the  legislative  control  and  direction  that  may  be  properly  exer- 
cised over  it  at  the  place  of  its  creation."  There  is  no  statute  in  this 
State  forbidding  the  bringing  of  such  suits  in  our  courts,  and  we 
have  no  difficulty  in  sustaining  this  action. 

Second.  By  granting  the  defendant's  sixth  prayer,  the  court 
instructed  the  jury  that  if  they  find  from  the  evidence  that  Joseph 
Selby,  Jr.,  was  the  general  agent  of  the  plaintiff,  and  that  at  the 
time  the  insurance  was  effected  for  which  the  defendant  gave  his 
premium  note,  he,  the  said  Selby,  represented  to  the  defendant  that 
he  had  made  special  arrangements  with  the  company,  whereby 
the  defendant  would  be  liable  to  be  assessed  on  his  said  note  to  the 
amount  of  ^\q  per  centum  thereof,  and  no  more  during  any  one 
year  that  the  contract  of  insurance  was  in  force,  and  that  the  first 
assessment  of  five  per  cent  would  not  be  made  until  the  1st  of 
March,  1881,  and  that  the  defendant  gave  his  note  on  the  faith  of 
this  representation,  then  the  plaintiff  is  not  entitled  to  recover.  The 
oral  testimony  which  the  court  below  allowed  to  go  to  the  jury  showed 
that  such  representations  were  in  fact  made  by  Selby  to  the  defend- 
ant,  as  well  as  to  all  the  other  Maryland  poHcy-holders,  before,  or 
at  the  time   their   insurances  were  effected.    But   this   testimony 
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was  taken  subject  to  excepiioii,  and  the  plaintiff  by  a  special 
prayer  asked  the  court  to  exclude  it  from  the  consideration  of  the 
jury,  BO  that  the  real  question  presented,  is,  was  such  testimony 
admissible  in  face  of  the  terms  of  the  written  contract  between 
the  parties  evidenced  by  the  defendant's  premium  note  and  appli- 
cation for  insurance,  or  was  the  company  bound  by  such  represen- 
tations, assuming  them  to  have  been  made  by  their  agent?  The 
premium  note,  which  was  executed  by  the  defendant  on  the  24th 
of  February,  1880,  is  as  follows:  "($567).  For  value  received  in 
policy  No.  513  (risk  commencing  the  1st  dav  of  March,  1880,  issued 
by  the  Lycoming  Fire  Insurance  Company),  I  promise  to  pay  to  said 
company  or  their  treasurer  for  the  time  being,  the  sum  of  five  hun- 
dred and  sixty-seven  dollars,  in  such  portions  and  at  such  time  or 
times  as  the  directors  of  said  company  may  agreeably  to  their  act 
of  incorporation  require.  The  act  of  incorporation  provides  that  all 
persons  insuring  with  the  corporation  thereby  become  members 
thereof  during  the  period  they  remain  so  insured,  and  every  such 
member,  before  he  receives  his  policy,  shall  deposit  his  promissory 
note  for  such  sum  as  shall  be  determined  by  the  directors,  and  a 
part,  not  exceeding  ten  per  cent  of  such  note  shall  be  immediately 
paid,  "  and  the  remainder  of  said  deposit  note  shall  be  payable  in 
part  or  the  whole  at  any  time  when  the  directors  shall  deem  the 
same  requisite  for  the  payment  of  losses  by  fire,  and  such  incidental 
expenses  as  shall  be  necessary  for  the  transaction  of  the  business  of 
said  corporation,  and  at  the  expiration  of  time  of  insurance,  the 
said  note  or  such  part  of  the  same  as  shall  remain  unpaid  after 
deducting  all  losses  and  expenses  during  said  term,  shall  be  relin- 
quished and  given  up  to  the  maker  thereof."  And  in  the  defend- 
ant's written  application  for  membership  and  insurance  of  his  prop- 
erty to  the  amount  of  $8,385,  bearing  the  same  date  as  the  premium 
note,  and  immediately  above  his  signature,  and  so  printed  as  to 
attract  notice,  is  the  followmg  covenant  or  agreement:  "And  the 
undersigned,  applicant  for  the  proposed  insurance,  hereby  covenants 
and  agrees  to  accept  the  policy  of  the  said  Lycoming  Fire  Insur- 
ance Company,  in  accordance  with  and  subject  to  its  charter  and 
by-laws.  And  it  is  expressly  understood  and  agreed,  that  the  said 
company  will  not  be  bound  by  any  act  or  statement  made  to  or  by 
the  agent,  restricting  its  rights  or  varying  its  written  or  printed  con- 
tract, unless  inserted  in  this  application  in  writing." 

Now  treating  the  representations  made  by  Selby  as  amounting  to 
a  parol  agreement  between  him,  as  the  agent  of  the  company,  and 
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the  defendant,  it  is  manifest  they  are  in  direct  conflict  with  the 
cotemporaneous  or  subsequent  written  contract  contained  in  and 
evidenced  by  the  premium  note,  which  must  in  a  court  of  law  be 
taken  as  expressing  the  final  agreement  of  the  parties,  and  as  merg- 
ing all  previous  verbal  stipulations.  An  arrangement  to  the  effect 
that  the  defendant  should  be  assessed  to  the  amount  of  five  per  cent 
of  the  note  and  no  more  during  any  one  year,  is  utterly  at  variance 
with  the  promise  and  obligation  to  pay  the  whole  or  any  part  of  it 
whenever  the  directors  of  the  company  should  deem  the  same  requi- 
site for  the  payment  of  losses  and  expenses.  The  admission  of  such 
evidence  so  evidently  infringes  the  salutary  rule  that  the  written, 
contract  must  prevail  over  previous  verbal  arrangements,  that  it  is 
scarcely  necessary  to  refer  to  authorities  upon  the  subject.  The 
case,  however,  of  Thompson  vs.  Insurance  Co.,  104  U.  S.,  252,  is 
directly  in  point.  In  that  case  the  assured  gave  his  note  paj  able  at 
nine  months,  for  value  received,  in  premium  on  his  policy,  "  which 
policy  is  to  be  void  in  case  this  note  is  not  paid  at  maturity,  accord- 
ing to  contract  in  said  policy."  The  note  was  not  paid  at  maturity^ 
and  jn  order  to  get  rid  of  the  forfeiture  relied  on  by  the  defendant 
company,  the  plaintiff  set  up  a  parol  agreement  of  the  defendant 
made  on  receiving  the  note,  that  the  policy  should  not  become  void 
on  the  non-payment  of  the  note  alone,  at  maturity,  but  was  to 
become  void  at  the  instance  and  election  of  the  defendant,  which 
election  had  never  been  made.  But  the  court  held  that  as  this  sup- 
posed agreement  was  in  direct  contradiction  to  the  express  terms  of 
the  poHcy  and  the  note  itself,  it  cannot  affect  them,  but  is  itself  void^ 
and  said:  "An  insurance  company  may  waive  a  forfeiture  or  may 
agree  not  to  enforce  a  forfeiture;  but  a  parol  agreement  made  at  the 
time  of  issuing  a  pohcy,  contradicting  the  terms  of  the  policy  itself, 
Kke  any  other  parol  agreement  inconsistent  with  a  written  instru- 
ment made  contemporary  therewith,  is  void,  and  cannot  be  set  up 
to  contradict  the  writing.  So,  in  this  case,  a  parol  agreement  sup- 
posed to  be  made  at  the  time  of  giving  and  accepting  the  preoaium 
note  cannot  be  Set  up  to  contradict  the  express  terms  of  the  note 
itself,  and  of  the  policy  under  which  it  was  taken." 

But  it  is  said  the  defendant  was  induced  to  enter  into  the  contract 
by  these  representations  thus  made  to  him  by  this  general  agent, 
and  that  the  company  is^  therefore  bound  by  them.  The  authority 
mainly  relied  on  in  support  of  this  position  is,  Lycoming  F.  I.  Go. 
vs.  Woodworth,  83  Penn.  Si,  223,  where  this  same  company  was 
the  plaintiff,  and  where  the  suit  was  also  for  an  assessment  upon  a. 
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premium  note.  But  in  that  case,  the  evidence  was  to  the  effect  that 
when  the  defendant  applied  for  his  pohcy,  he  was  told  by  the  agent 
that  the  company  was  purely  mutual,  and  issued  no  stock  poHcies  on 
a  cash  basis,  that  it  did  business  only  in  Pennsylvania,  and  never 
took  large  risks  in  large  cities,  all  of  which  statements  were  untrue 
at  the  time  they  were  made.  In  other  words,  the  representations 
upon  which  the  defendant  relied  were  false  statements  in  regard  to 
matters  of  fact — ^to  a  present  or  past  state  of  things — and  not,  as  in 
the  present  case,  mere  promises  or  assurances  as  to  what  the.  com- 
pany would  do  in  the  future  with  respect  to  rights  to  be  acquired 
under  a  contract  not  executed  at  the  time  they  were  given  or  made.. 
This  distinction  is  very  clearly  stated  by  the  supreme  court  in  In- 
surance Co.  vs.  Mowry,  96  XJ.  S.,  544.  In  that  case,  the  policy  de- 
clared that  it  was  made  and  accepted  upon  the  express  condition 
that  if  the  amount  of  any  annual  premium  was  not  fully  paid  on 
the  day  and  in  the  manner  provided  therein,  the  pohcy  should  be 
"  null  and  void  and  wholly  forfeited,"  and  it  further  declared  that 
no  agent  of  the  company,  except  the  president  and  secretary,  could 
waive  such  forfeiture,  or  alter  that  or  any  other  condition  of  the  pol- 
icy. In  order  to  overcome  the  effect  of  a  failure  to  pay  a  premium 
when  it  matured,  the  plaintiff  sought  to  show  that  the  agent  who  in- 
duced him  to  apply  for  the  pohcy,  told  him  the  company  would  no- 
tify him  in  season  to  pay  them,  and  that  he  need  give  himself  no 
uneasiness  on  that  subject,  that  no  such  notification  was  given  be- 
fore the  maturity  of  the  premium  in  question,  and  for  that  reason 
he  did  not  pay  it  ai  the  time  required.  But  the  court  not  only  held 
that  all  previous  verbal  arrangements  were  merged  in  the  written 
agreement,  and  that  the  entire  engagement  of  the  parties,  must  be 
conclusively  presumed  to  be  there  stated,  but  also  decided  that  the 
previous  representations  of  the  agent,  could  in  no  respect  operate 
as  an  estoppel  against  the  company.  "  The  doctriiie  of  estoppel," 
say  the  court,  "  is  applied  with  respect  to  representations  of  a  party, 
to  prevent  their  operating  aq  a  fraud  upon  one  who  has  been  led  to 
rely  upon  them.  They  would  have  that  effect,  if  a  party,  who  by  his 
statements  as  to  matters  of  fact,  or  as  to  his  intended  abandonment 
of  existing  rights,  had  designedly  induced  another  to  change  his 
conduct  or  alter  his  condition  in  reliance  upon  them,  could  be  per- 
mitted to  deny  the  truth  of  liis  statements,  or  enforce  his  rights 
against  his  declared  intention  of  abandonment*.  But  the  doctrine 
has  no  place  for  application  when  the  statement  relates  to  rights 
depending  upon,  contracts  yet  to  be  made,  to  which  the  person  corn- 
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plainiDg  is  to  be  a  party.  He  has  it  in  his  power  in  such  cases  to 
guard  in  advrifce  against  any  consequences  of  a  subsequent  change 
of  intention  and  conduct  by  the  person  with  whom  he  is  dealing. 
Por  compliance  with  arrangements  respecting  future  transactions, 
parties  must  provide  by  stipulations  in  their  agreements  when  re- 
duced to  writing." 

^  But  apart  from  these  authorities,  how  is  it  possible  for  the  de- 
fendant to  avoid  the  agreement  contained  in  his  application,  dis- 
tinctly limiting  and  restraining  the  authority  of  the  agent  with 
whom  he  was  dealing  ?  That  restriction  is  most  explicit.  It  is  an 
express  stipulation  that  the  company  shall  "  not  be  bound  by  any 
act  or  statement  made  to  or  by  the  agent  restricting  its  rights  or 
varying  its  written  or  printed  contract,  unless  inserted  in  this  appli- 
cation in  writing."  It  was  so  printed  in  the  document  that  it  must 
have  been  seen  by  the  defendant  when  he  signed  it,  unless  he  will- 
fully closed  his  eyes,  or  was  guilty  of  the  most  reckless  inattention 
or  negligence.  By  signing  that  application  with  that  condition  thus 
placed  before  him,  and  by  accepting  the  policy  issued  thereon  he 
must  be  estopped  from  setting  up  powers  in  the  agent  in  opposition 
to  such  hmitation  or  restriction,  unless  we  are  prepared  to  hold,  as 
we  are  not,  that  insui-ance  companies  cannot  restrict  the  authority  of 
their  agents,  and  that  all  conditions  imposing  limitations  upon  their 
powers,  even  though  communicated  to  those  to  whom  policies  are 
issued,  are  utterly  nugatory  and  useless.  No  doubt  a  liberal  appli- 
cation should  be  made  of  the  established  rule  that  insurance  compa- 
nies doing  business  by  agencies  at  a  distance  from  their  home  office, 
are  responsible  for  the  acts  of  the  agent  within  the  general  scope  of 
the  business  intrusted  to  his  care,  and  no  limitations  of  his  authority 
will  be  binding  on  parties  with  whom  he  deals,  which  are  not 
brought  to  their  knowledge  ;  but  we  take  it  that  Mr.  Wood,  in  his 
valuable  work  on  Fire  Insurance,  has  correctly  stated  the  law  which 
is  not  only  sustained  by  the  authorities,  but  sanctioned  by  reason 
and  justice,  where  he  says  :  "  In  all  cases  where  the  assured  has  no- 
tice of  any  limitation  upon  the  agent's  power,  or  where  there  is  any 
thing  about  the  transaction  to  put  him  on  inquiry  as  to  the  actual 
authority  of  the  agent,  acts  done  by  him  in  excess  of  his  authority 
are  not  binding,  as  where  it  is  generally  known  that  limitations  are 
imposed  in  certain  respects.  So  where  direct  notice,  or  any  notice 
which  the  assured  as  a  prudent  man  is  bound  to  regard,  is  brought 
home  to  the  assured,  limiting  the  powers  of  the  agent,  he  relies  upon 
any  excess  of  such  limited  authority  at  his  peril     That  an  insurance 
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companj  has  the  right  to  limit  the  powers  of  its  agents  must  be 
conceded,  and  when  it  does  impose  such  limitations  upon  his  author- 
ity, in  a  way  that  no  prudent  man  ought  to  be  mistaken  in  reference 
thereto,  it  is  not  bound  by  an  act  done  by  its  agent  in  contravention 
of  such  notice."  Wood  on  Fire  Insurance,  sec.  387.  In  the  case 
before  us,  there  was  no  proof  of  any  course  of  dealing  which  could 
have  led  the  defendant  to  believe  that  the  arrangement  alleged  to 
have  been  made  by  Selby,  was  subsequently  approved  or  ratified  by 
the  company,  so  as  to  bring  the  case  within  the  decision  in  Insur- 
ance Co.  vs.  Eggleston,  96  U.  S.,  572  ;  nor  does  the  instruction  we 
are  considering  refer  to  or  rely  upon  any  direct  act  of  the  company 
empowering  their  agent  to  make  this  contract  with  and  for  the  ben- 
efit of  the  Maryland  policy-holders,  and  it  would  be  most  extraor- 
dinary if  authority  had  been  given  tx)  an  agent  to  make  an 
arrangement  which  would  subvert  the  cardinal  principle  upon  which 
mutual  companies  are  founded,  by  allowing  the  responsibility  for 
losses  which  should  be  shared  equally  by  all,  to  be  shifted  from  one 
set  of  members  or  policy-holders  to  another.  For  these  reasons  we 
hold  there  was  error  in  granting  this  instruction  as  well  as  in  re- 
jecting the  plaintiffs  third  prayer. 

Third.  There  were  two  assessments  sued  for,  one  of  12  J^  per  cent, 
made  by  the  board  of  directors  before  the  receiver  was  appointee', 
to  cover  losses  up  to  the  28th  of  May,  1880,  and  the  other  of  20 
per  cent,  made  on  the  12th  of  November,  1881,  after  the  appoint- 
ment of  the  receiver.  By  granting  the  defendant's  eleventh  prayer, 
the  jury  were  instructed  that  if  they  find  from  the  evidence  that  the 
receiver  in  making  the  assessment  for  20  per  cent,  for  the  recover^' 
of  which  this  suit  is  in  part  brought,  failed  to  assess  the  premium 
notes  in  force  between  the  28th  of  May  and  the  1st  of  July,  1880, 
for  losses  and  incidental  expenses  occurring  and  accruing  in  the  in- 
termediate period,  then  the  plaintiff  is  not  entitled  to  recover. 
There  is  here  an  obvious  error,  in  denying  any  recovery  whatever, 
upon  the  ground  alleged,  for  the  fact  that  the  last  assessment  was 
invalid,  cannot  affect  the  previous  assessment  made  by  the  directors. 
The  principal  question,  however,  upon  which  the  correctness  or  in- 
correctness of  this  instruction  depends,  is,  can  the  defendant  take 
advantage  in  this  suit,  of  the  alleged  error  in  the  last  assessment,  as- 
sumiDg  it  to  exist  ?  In  determining  this,  we  are  not  called  upon  to 
decide  whether  such  an  error  or  irregularity  would  invalidate  an  as- 
sessment, made  by  the  directors  of  the  company.     In  some  of  the 
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authorities  cited  by  tbe  appellee's  counsel,  it  has  been  held  that  the 
action  of  directors  in  making  such  assessment,  is  not  judicial  in  its 
nature,  and  therefore  not  conclusive  upon  the  makers  of  the  notes 
assessed,  even  though  they  are  members  of  the  corporation,  and 
that  it  is  incumbent  upon  the  company  in  a  suit  for  such  an  assess- 
ment, to  aver  and  prove  the  losses  upon  which  it  was  based,  and 
that  it  was  regularly  and  duly  made  in  strict  conformity  with  the 
provisions  of  their  charter :  Herkimer  County  Mutual  Ins.  Co.  vs. 
Fuller,  14  Barb.,  373  ;  American  Ins.  Co.  vs.  Schmidt,  19  Iowa, 
602  \  Planters'  Ins.  Co.  vs.  Comfort,  50  Miss.,  662  ;  Pacific  Mutual 
Ins.  Co.  vs.  Guse,  49  Mo.,  329.  On  the  other  hand,  the  Supreme 
Court  of  Pennsylvania,  in  a  case  where  a  similar  question  arose  un- 
der the  charter  of  this  same  company,  held  that  the  assured  as  a 
member  of  the  corporation  submits  himself  to  the  acts  of  the  direct- 
ors as  the  commo^  representatives  of  all  the  members,  and  is  bound 
by  the  assessment  made  by  them  unless  he  can  show  fraud  or  gross 
mistake  ;  that  this  is  a  rule  he  has  no  right  to  complain  of  because 
he  became  a  member  on  the  very  condition  of  submitting  to  be  thus 
assessed  for  losses  ;  and  that  the  presumption  is,  that  the  directors 
representing  all  the  members  made  the  assessment  properly :  Hum- 
mel &  Co.'s  Appeal,  78  Penn.,  320. 

But  the  assessment  in  controversy  was  not  made  by  the  directors, 
nor  by  the  receiver  acting  either  on  his  own  motion,  or  under  a  gen- 
eral order  of  the  court  directing  him  to  make  an  assessment  suffi- 
cient to  pay  losses.  On  the  contrary,  the  record  shows  that  after  his 
appointment  by  the  court,  on  the  8th  of  October,  1881,  the  receiver 
in  discharge  of  his  duties,  made  out  several  statements  or  schedules, 
showing,  1st,  the  total  indebtedness  of  the  company  ;  2d,  aU  the 
premiunr  notes  held  by  it,  and  the  amounts  expiring  during  each  and 
every  month  since  the  date  of  the  last  assessment  made  by  the  com- 
pany on  the  14th  of  May,  1880  ;  3d,  the  amount  of  losses  and  ex- 
penses for  each  month  from  that  date  to  the  appointment  of  the 
receiver  ;  and  4th,  a  statement  of  the  percentage  of  assessment  each 
class  of  notes  expiring  as  aforesaid,  was  liable  for,  and  the  aggregate 
amount  to  be  collected  thereon.  He  then  filed  a  petition  to  the 
court  presenting  these  statements,  and  praying  for  a  decree  directing 
him  to  levy  such  an  assessment  upon  the  makers  of  the  notes  liable 
to  assessment,  as  will  be  necessary  to  pay  the  debts  of  the  corpora- 
tion, and  the  costs  and  expenses  attendant  upon  winding  up  its  af. 
fairs.  Afterwards  the  court,  on  the  12th  of  November,  1881,  passed 
its  decree  in  the  premises.     This  decree  recites  that  the  court,  after 
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full  examination  of  the  petition,  schedules,  papers,  and  other  evi- 
dence submitted,  and  upon  due  consideration  after  hearing  had,  finds 
the  facts  set  forth  in  the  petition  and  schedules  to  be  true,  and  then 
proceeds  not  simply  to  order  the  receiver  to  make  the  necessary  levy 
and  assessment,  but  specifies  in  detail  tbe  exact  percentage  he  shall 
levy  upon  each  class  of  notes  expiring  during  each  month  from  July, 
1880,  to  September,  1881,  inclusive,  and  then  the  specific  amount  of 
20  per  cent  on  all  notes  in  force  on  the  8th  of  October,  1881,  the 
date  of  the. appointment  of  the  receiver.  In  thus  prescribing  the 
precise  percentage  of  assessment,  as  well  as  in  other  respects,  this 
decree  differs  materially  from  the  order  which  was  passed  in  the  case 
of  Thomas  vs.  Whallon,  31  Barb.,  172.  We  are  unable  to  regard  it 
in  any  other  light  than  as  an  adjudication  by  a  court  of  competent 
authority  determining  conclusively  not  only  the  amount  of  losses  and 
expenses  upon  which  the  assessment  was  founded,  but  what  notes 
should  be  assessed,  and  the  exact  percentage  to  which  each  class  of 
them  should  be  subjected.  That  the  policy-holders,  or  members  of 
the  corporation,  are  bound  by  this  adjudication,  in  suits  like  the 
present,  we  entertain  no  doubt.  We  cannot  distinguish  it  in  princi- 
ple from  what  we  decided  in  the  recent  case  of  Glenn,  Trustee,  vs. 
Williams,  60  Md.,  93.  In  that  case  suit  was  brought  by  the  trustee 
against  a  Maryland  stockholder  to  recover  an  assessment  on  his  un- 
paid subscription  to  the  stock  of  a  corporation,  chartered  by  t|ie 
laws  of  Virginia,  which  provided  that  two  dollars  per  share  shall  be 
paid  at  the  time  of  subscribing,  and  the  residue  as  required  by  the 
president  and  directors.  The  company  became  embarrassed  by 
debts,  and  a  creditors'  bill  was  filed  in  the  Chancery  Ck)urt  in  Rich- 
mond, where  its  principal  office  was  located,  against  the  corporation 
and  certain  of  its  officers,  praying  that  an  assessment  on  the  capital 
stock  be  made  and  the  debts  of  the  corporation  be  ascertained  and 
paid.  In  that  proceeding  an  account  was  taken  of  the  debts  due  by 
the  corporation  and  they  were  adjudged  to  be  paid,  and  an  assess- 
ment for  that  purpose  of  30  per  cent  on  the  unpaid  subscriptions  to 
the  stock  was  made  by  the  court,  and  the  trustee  was  directed  ta 
collect  the  same  by  suit  or  otherwise.  Among  the  defenses  taken 
to  the  suit  thus  brought  against  him  by  the  trustee,  the  defendant 
contended  that  the  Virginia  decree  in  determining  and  making  the 
assessment  was  without  validity  or  effect  as  against  the  stockholders, 
because  they  were  not  parties  to  the  proceeding  in  their  individual 
capacities,  and  had  no  opportunity  to  defend  against  the  establish- 
ment by  the  decree  of  the  large  amount  of  debts  against  the  corpor- 
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ation.  But  the  court,  after  a  careful  consideration  of  the  question, 
and  a  review  of  the  authorities,  determined  that  in  contemplation  of 
law  the  stockholders  were  before  the  court  in  all  the  proceedings 
touching  the  corporation  of  which  they  were  members,  and  that  the 
decree  was  conclusive  and  binding  upon  them  in  all  the  particulars 
complained  of.  So,  and  for  the  same  reason,  the  decree  in  the  case 
now  before  us,  must  have  the  same  effect.  The  supposed  error  or 
irregularity  in  making  the  assessment  Cannot  be  availed  of  by  the 
defendant,  a  member  of  the  corporation,  in  this  suit.  We  are, 
therefore,  of  opinion  there  was  error  in  granting  this  eleventh  prayer. 
This  disposes  of  all  the  questions  directly  presented  by  the  ap«^ 
peal,  but  the  defendant  insists  that  at  the  time  his  note  was  given, 
the  company  had  not  complied  with  the  conditions  prescribed  by  our 
statutes  for  doing  business  in  this  State,  and  the  note  is  for  that 
reason  void.  This  point  was  decided  by  the  court  below  in  favor  of 
the  plaintiff^  and  hence  is  noc  strictly  before  us  on  this  appeal,  but  it 
has  been  fully  argued  and  it  goes  directly  to  the  root  of  the  action. 
Besides,  it  will  necessarily  arise  if  another  trial  is  granted,  and  if 
the  objection  be  well  taken  it  would  be  useless  to  order  a  new  trial, 
even  though  there  may  be  error  in  other  rulings  of  the  court  It  is, 
therefore,  in  every  way  proper  that  this  question  also  should  now  be 
disposed  of.  It  appears  from  the  testimony  in  the  record  as  we  un- 
derstand it,  that  this  company  which  had  previouly  conducted  its 
business  in  this  State,  sent  to  our  insurance  commissioner,  in  the 
usual  course,  theii*  statement  for  the  year  1879,  in  order  to  continue 
business  for  the  year  1880.  This  statement  was  sent  as  requiired, 
within  sixty  da;ys  from  the  Ist  of  January,  1880.  It  was  examined 
and  laid  aside  for  consultation.  A  demand  was  then  made  that  the 
company  should  submit  to  a  personal  examination  of  its  affairs,  and 
to  suit  the  convenience  of  the  conmiissioner,  the  examination  was 
not  to  be  made  until  May,  1880.  The  statement  was  accepted  by 
the  commissioner  upon  that  condition,  and  he  issued  his  certificate 
under  that  condition.  This  certificate,  though  it  bore  date  on  the 
1st  of  Januaiy,  1880,  was  not  in  fact  issued  until  the  23d  of  April 
following.  No  examination  was  ever  made,  because  when  the  com- 
missioner subsequently  wrote  to  the  company,  fixing  a  date  therefor, 
they  notified  him  that  an  examination  would  be  unnecessary,  as  they 
had  withdrawn  their  agent  from  Maryland,  and  their  Ucense  was 
then  revoked.  The  certificate  thus  issued  and  dated  the  1st  of 
January,  1880,  was  to  be  operative  until  revoked,  that  is,  the  com- 
pany were  to  go  on  and  do  business  subject   to  the   revocation. 
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]^ow  in  all  this  we  find  no  violation  of  any  of  the  requirements  of 
our  insurance  act  of  1878,  ch.  106.  It  is  certain  there  had  been  no 
revocation  of  the  company's  license  or  permission  to  do  business  in 
this  State  up  to  the  24th  of  February,  1880,  when  the  defendant  ef- 
fected his  insurance,  and  gave  his  premium  note,  and  clearly  no 
subsequent  revocation  of  that  license  could  have  the  effect  of  ren- 
dering a  contract,  which  was  then  valid  and  subsisting,  inoperative 
and  void  We  must,  therefore,  overrule  this  objection  to  the  action, 
ajid  sustain  the  rulings  of  the  court  below  on  this  subject 

Judgment  reversed,  and  new  trial  awarded. 
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SUPREME  COURT  OF  PENNbTLVANIA. 


Err>  r  to  the  Court  of  Common  PUas  </  Nffihamplon  County. 


NASSATJER 

m. 

SUSQUEHANNA  MUT.  FIRE  INS.  CO.*/ 

A  provision  in  the  policy  requiring  the  insured  to  give  notice  of  a  subsequent 
incumbrance  reaucing  his  interest  below  the  amount  insured,  under  penalty 
of  forfeiture,  is  not  against  public  policy. 

Where  the  agent  employed  by  a  mutual  company  filled  up  the  answers  to  the 
application,  this  did  not  constitute  him  the  agent  of  the  insured,  notwith- 
standing a  provision  in  the  by-laws  made  the  soliciting  agent  the  agent  of 
the  insured. 

The  insured  is  not  bound  by  a  by-law  of  which  he  was  ignorant,  before  he 
became  a  member,  and  ho  does  not  become  a  member  until  actually  in- 
sured. 

Where  the  property  was  valued  by  the  applicant  for  more  than  double  the 
real  value,  it  was  not  error  to  refuse  the  admission  of  evidence  that  the 
agent  consented  to  the  valuation,  and  fixed  the  insurance  accordingly. 

A.  G.  Dewalt,  Esq.,  and  Messes.  Emmens  &  Walter,  for  Plaintiff 
in  error. 

Henbt  W.  Scott,  Esq.,  for  Defendant  in  Error. 

Paxson,  J. 

This  was  an  action  of  covenant  upon  a  policy  of  insurance. 
The  plaintiff  was  insured  in  the  defendant  company  upon  his 
house  and  furniture,  as  follows:  $1,000  upon  his  house,  and  $200 
upon  his  furniture.  The  house  was  valued  in  the  application  at 
$1,400,  the  furniture  at  $400.  On  the  night  of  August  7,  1877, 
while  the  plaintiff  and  his  wife  were  absent  from  home,  the  house 
and  all  its  contents  were  destroyed  by  fire. 

Upon  the  trial  below  the  learned  judge  gave  the  jiury  a  binding 
instruction  to  find  for  the  defendant    If  for  any  reason  this  instruc- 

•  DMiiion  rtadered.  April  13,  18W. 
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tion  was  proper  we  would  not  reverse,  even  though  some  technical 
errors  appeared  upon  the  trial. 

It  was  claimed  by  the  defendant  that  there  was  a  gross  over- 
valuation of  the  property  insured,  and  that  incumbrances  had  been 
placed  upon  the  property  after  the  date  of  the  policy  and  before 
the  fire,  which  reduced  the  real  interest  of  the  insured  to  an 
amount  less  than  the  sum  insured,  and  that  these  were  both  breaches 
of  the  warranty  contained  in  the  policy. 

The  appHcation  contained  this  provision:  "And  it  is  expressly 
understood  and  agreed  that  this  application  and  survey  shall  be  a 
warranty  on  the  part  of  the  assured  and  constitute  a  part  of  the  con- 
tract, and  that  the  said  company  will  not  be  bound  by  any  act  or 
statement  made  to  or  by  the  agent  restricting  its  rights  or  varying 
its  written  or  printed  contracts,  unless  inserted  in  this  application  in 
writing." 

The  thirteenth  interrogatory  in  the  application  was  as  follows:  "  If 
any  judgments,  liens,  or  mortgages,  state  particularly  the  amount  and 
whether  there  is  any  insurance  by  mortgagee."  To  which  the 
assured  made  answer:  "I  have  $500  claim  on  one  acre  of  ground 
against,  but  not  on  building." 

The  thirteenth  "  condition  of  insurance  "  provided,  inter  alia,  "  And 
should  there  during  the  life  of  this  policy,  an  incumbrance  fall  or  be 
executed  upon  the  property  insured  sufficient  to  reduce  the  real 
interest  of  the  insured  in  the  same  to  a  sum  only  equal  to  or  below 
the  amount  insured,  and  he  neglect  or  fail  to  obtain  the  consent  of 
the  company  thereto,  then  and  in  that  case  the  policy  shall  be  void." 

This  provision  is  based  upon  the  theory,  to  state  it  mildly,  that 
the  owner  of  a  house,  incumbered  to  a  part  or  the  whole  of  its  value, 
has  not  the  same  motive  to  preserve  his  property  from  fire  as  be 
would  have  in  case  it  were  free  from  incumbrance.  There  is  nothing 
in  the  provision  itself  that  offends  public  policy  or  good  morala 

To  meet  the  aJlesfation  of  overvaluation  plaintiff  alleged  that  he 
was  an  ignorant  German,  and  did  not  understand  the  EngHah  lan- 
guage. He  also  offered  to  prove  (see  6th  assignment),  "  that  at  the 
time  of  the  application  for  insurance,  Frank  Laubach,  the  agent  of 
the  insurance  company,  made  all  the  answers  in  his  own  handwrit- 
ing to  the  questions  in  the  application,  and  stated  to  the  witness  that 
on  the  payment  of  his  premium  he  would  get  $1,200  if  a  fire  occtured 
by  which  his  property  was  totally  destroyed,  and  that  Frank  Lau- 
bach valued  the  property  at  $1,400  for  the  building  and  $400  for 
the  household  and  kitchen  furniture,  making  in  all  $1,800.     That 


Digitized  by  VjOOQ IC 


1885.1        Nassauer  vs.  Sw^quehanna  MvL  Fire  Ins.  Co.        915 

Frank  Laubach  fixed  the  amount  of  insurance  which  the  company 
would  take  at  $1,200,  and  based  the  premium  thereupon." 

This  offer  of  evidence  was  rejected  by  the  court. 
-  We  do  not  assent  to  the  proposition  that  the  offer  was  incompe- 
tent because  Laubach  was  the  agent  of  the  assured  in  filling  up  the 
application  and  forwarding  it  to  the  company.  He  was  not  the 
agent  of  the  assured.  The  latter  had  not  employed  him  for  any 
purpose.  He  was  the  agent  of  the  defendant  company,  and  as  such 
called  upon  the  assured  and  solicited  a  policy,  and  having  obtained 
his  consent  proceeded  to  fill  up  the  application  for  him  to  sign.  As 
to  all  these  preliminary  matters  the  person  soliciting  the  insurance 
is  the  agent  of  the  company.  So  much  was  said  in  Columbia 
Insurance  Company  vs.  Cooper,  14  Wright,  331.  It  is  true  that 
Section  15  of  the  by-laws  of  the  company  provides  that,  "  In  all 
cases  shall  the  person  forwarding  applications  be  deerued  the 
agent  of  the  appHcant,  and  not  of  the  company,  in  any  prelimina- 
ries to  such  contract  or  proposal.*'  The  pohcy  provides  that 
"  this  policy  is  made  and  accepted  in  reference  to  the  by-laws  of  this 
company,"  and  from  this  it  was  argued  that  by  the  terms  of  the 
contract  of  insurance  the  agent  of  the  company  becomes  the  agent 
of  the  assured.  This  court,  in  the  case  above  cited,  characterized 
a  somewhat  similar  provision  as  a  "  cunning  condition."  The  court 
might  have  gone  fuither  and  designated  it  as  a  dishonest  condition. 
It  was  the  assertion  of  a  falsehood,  and  an  attempt  to  put  that  false- 
hood into  the  moath  of  the  assured.  It  formed  no  part  of  the  con- 
tract of  insurance.  That  contract  consists  of  the  application  and 
the  policy  issued  in  pursuance  thereof.  In  point  of  fact  the  assured 
does  not  see  the  policy  until  after  it  is  executed  and  delivered  to 
him.  In  many  instances  it  is  laid  away  by  him  and  never  read, 
especially  as  to  the  elaborate  conditions  in  fine  print.  Grant  that  it 
is  his  duty  to  read  it,  his  neglect  to  do  so  can  bind  him  only  for 
what  the  company  had  a  right  to  insert  therein.  He  was  not  bound 
to  suppose  that  the  company  would  falsely  assert  either  by  direct 
language  in  the  policy  or  by  reference  to  a  by-law,  that  a  man  was 
his  agent  who  had  never  been  his  agent,  but  who  was,  on  the  con- 
trary^  the  agent  of  the  company.  Notwithstanding  this  was  a 
mutual  company,  the  assured  did  not  become  a  member  thereof 
until  after  the  insurance  was  effected.  Hence  a  by-law  of  the  com- 
pany, of  which  he  had  no  knowledge,  and  by  which  he  was  not 
bound,  could  not  affect  him  in  matters  occurring  before  the  grant- 
ing of  the  policy :  Columbia  Insurance  Co.  vs.  Cooper,  supra.     And 
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even  a  by-law  of  a  mutual  company  which  declares  that  black  is 
white,  does  not  necessarily  make  it  so. 

But  the  difficulty  here  lies  deeper.  It  was  competent  under  the 
authorities,  to  show  that  Laubach,  the  agent,  had  deceived  the 
assured  when  he  came  to  fill  up  the  application,  either  by  a  misrep- 
resentation  of  facts,  or  by  setting  down  false  answers  in  place  of 
those  that  had  been  given.  But  the  offer  does  not  go  to  thia 
extent  It  sliows  no  fraud  practiced  upon  the  assured;  on  the  con- 
trary,  if  the  agent  practiced  a  fraud,  it  was  a  fraud  upon  the  com- 
pany, by  inducing  them  to  issue  a  policy  upon  a  prox>ert7  largely  in 
excess  of  its  value  for  the  sake  of  the  commissions. 

This  brings  us  to  the  question  of  what  was  the  real  value  of 
the  property.  I  give  what  are  the  undisputed  &ct8.  The  build- 
ing insured  was  18  by  22  feet,  two  and  a  half  stories  higL  It  was 
of  frame,  built  of  hemlock,  painted  only  on  the  outside,  and  waa 
without  a  cellar.  Any  one,  who  has  the  slightest  knowledge  of 
building,  can  see  at  once  that  $1,400  was  a  grossly  excessive  valua- 
tion. But  we  will  not  deal  in  generalities;  we  will  take  the  undis- 
puted evidence.  The  plaintiff  himself  called  as  a  witness  the  car- 
penter who  erected  the  building,  and  he  put  the  cost  of  it  from  $550 
to  $650,  and  it  was  built  at  a  time  when  labor  and  building  material 
were  higher  than  at  the  date  of  the  insurance.  Thomas  R  Osman^ 
a  witness  for  the  defendant,  said  it  was  not  worth  more  than  $550 
when  built;  and  that  when  it  burned  down  he  estimated  its  value  at 
$450.  Thomas  F.  BachmAn,  called  by  the  defendant,  said  he  would 
have  replaced  the  building  after  the  fire  for  $300.  This  was  all  the 
evidence  upon  the  subject,  so  that  it  appears,  from  the  plaintiff's  own 
showing,  that  the  building  was  at  no  time  worth  more  than  $650, 
and  as  he  was  the  person  who  paid  for  its  construf-tion  he  must 
have  known  this  fact  when  he  applied  for  the  insurance.  Granting 
that  the  assured  was  an  ignorant  German,  who  did  not  understand 
English,  the  evidence  discloses  the  fact  that  he  was  returning  hia 
building  at  a  valuation  more  than  double  the  amount  he  had  paid 
for  it.  There  was  no  fraud  practiced  upon  him,  and  under  the  cir- 
cumstances it  was  not  error  to  reject  the  offer. 

The  value  of  the  property  bears  closely  upon  the  question  of  the 
incumbrances.  The  learned  judge  charged  the  jury  (see  11th  assign- 
ment) that:  ''Now  the  undisputed  evidence  in  this  case  is  that  after 
the  date  of  the  policy  and  before  the  fire  a  number  of  judgments 
were  entered  up  against  the  insured  which  reduced  the  real  value  of 
the  property  insured  below  the  amount  of  the  insurance.    It  is  not 
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even  pretended  here  that  the  company  were  notified  of  these  cir- 
cumstances, and  there  is  no  explanition  or  excuse  given  for  want  of 
notice.  The  13th  condition  of  the  policy  is  one  of  the  vital  condi- 
tions upon  which  the  company  agreed  to  be  bound  to  pay  the 
amount  of  the  insurance.  It  has  not  been  complied  with,  and 
therefore  there  can  be  no  recovery  in  this  action  upon  the  part  of 
the  plaintiff." 

The  learned  judge  was  slightly  inaccurate  in  this  statement.  One 
of  the  judgments,  to  which  he  evidently  referred,  was  tlie  Yeager 
judgment  for  $668.55,  which  was  not  entered  until  after  the  fire,  and 
was  for  the  same  debt  secured  by  a  mortgage,  which  the  assured 
refers  to  as  a  '*  claim  for  $500  "  in  his  application.  We  throw  this  out 
of  the  case.  In  point  of  fact  there  were  two  claims  entered  against 
the  jfoperty  during  the  life  of  the  pohcy,  viz.,  a  judgment  of  George 
Snyder  for  the  sum  of  $50,  and  a  mechanics'  lien  of  $62.60. 
There  are  authorities  in  New  York  and  elsewhere  which  hold 
that  mechanics'  liens  are  not  incumbrances  within  the  meaning 
of  such  daims  in  policies  of  insurance:  Green  vs.  Ins.  Co.,  82 
N.  Y.,  517;  Baxley  vs.  Ins.  Co.,  80  id.,  81;  Merritt  vs.  Ins.  Co., 
73  id.,  452.  The  reason  appears  to  be  that  such  liens  are  entered 
without  the  act  or  consent  of  the  assured.  In  view  of  the  peculiar 
language  of  this  policy,  the  application  of  those  cases,  if  no  other 
reason  existed,  may  well  be  doubted.  We  leave  that  question, 
however,  until  a  case  arises  in  which  it  is  essential  It  is  not  so 
here.  The  single  judgment  of  Snyder,  small  as  the  amount  is,  was 
sufficient  to  avoid  the  policy,  for  the  reason  that  it  reduced  the  real 
interest  of  the  plaintiff  below  the  amount  insured.  This  is  not  very 
important  in  view  of  the  admitted  fact  that  the  property  was  rated 
at  more  than  double  its  value,  and  insured  at  almost  double.  The 
judgment  still  further  reduced  it  by  its  amount.  Under  such  cir- 
cumstances we  find  no  error  in  the  instruction  Complained  of. 

There  was  an  offer  to  prove  that  the  assured  informed  the  agent 
at  the  time  the  application  was  made  that  there  were  incumbrances 
on  the  property,  and  that  the  agent  told  him  that  would  make  no 
difference.    This  offer  the  court  rejected.     See  eighth  assignmeniL 

In  point  of  fact  there  were  no  incumbrances  on  the  property  at 
that  time,  except  the  one  noted  in  the  application.  In  the  light  of 
-this  the  offer  was  properly  rejected ;  it  had  no  significance. 

This  view  of  the  case  renders  a  discussion  of  the  remaining  assign- 
ments unnecessary. 

Judgment  affirmed. 
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SUPREME  JUDICIAL    COURT  OF  MASSACHUSETTS. 


HmCKLET 
GEBMANIA  FIRE  INS:  CO. 


The  premises  insured  were  duly  licensed  when  the  insurance  was  effected, 
under  the  Massachusetts  standard  form  of  policy,  which  provided  that  it 
should  be  void  if  articles  subject  to  legal  restriction  should  be  kept  in 
quantities  or  manner  different  from  those  allowed  or  prescribed  by  law. 

Heldf  That  the  policy  was  only  suspended  during  the  temporary  use  of  the 
promises  after  the  expiration  of  the  license  and  before  its  renewal,  but 
was  revived  upon  such  renewal. 

Contract  upon  a  policy  of  insurance  against  fire.  The  policy  de- 
clared on  was  in  iJie  Massachusetts  standard  form,  prescribed  by 
Pub.  Stat.,  chap.  119,  §  139.  The  property  covered  by  the  policy 
consisted  of  billiard  tables,  bowling  alleys,  and  their  furniture  and 
fixtures.  It  appeared  that  the  property  described  in  the  policy  was 
owned  by  Warren  E.  Spurr  and  Edward  W.  Spurr,  until  February 
28,  1882,  when  they  agreed  to  sell  the  same  to  Herbert  A.  and  Edwin 
R.  Hinckley,  at  which  time  they  received  from  Herbert  A.  Hinckley, 
a  brother  of  the  plaintiff,  a  written  instrument,  called  a  furniture 
lease  of  the  property.-  The  plaintiff  ran  the  bowling  alleys  and  pool 
tables  for  hire  and  had  no  license  after  May  1,  1883,  when  a  previous 
Hcense,  running  in  the  name  of  Herbert  A.  and  Edwin  R.  Hinckley 
expired.  The  property  was  destroyed  by  fire  August  6, 1883.  At 
the  conclusion  of  the  plaintiff's  evidence,  the  superior  court  ruled 
that  the  plaintiff  was  not  entitled  to  recover  and  directed  a  verdict 
for  the  defendant,  and  reported  the  case  for  the  consideration  of  the 
supreme  judicial  court 

J.  M.  &  T.  C.  Day,  for  Plaintiff. 

M.  &  C.  A.  Williams,  for  Defendant, 

*  Decision  rendered,  June  18,  1886. 
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Allen,  J. 

The  report  does  not  state  the  grounds  upon  which  the  ruling 
rested,  that  the  plaintiff  was  not  entitled  to  recover.  The  defend- 
ants, in  their  brief,  rely  on  yarious  objections  which  we  have  consid- 
ered. 

In  the  first  place,  the  defendants  suggest  there  is  certainly  great 
doubt  whether  the  license  under  which  the  plaintiff  was  doing  busi- 
ness on  the  day  when  the  policy  was  dated  and  delivered  was  o^ 
any  validity,  since  this  license  ran  to  both  brothers,  Edwin  and 
Herbert,  though  Herbert  had  ceased  to  have  any  interest  in  the 
place  before  the  license  was  dated  and  issued.  No  authority  is  cited 
or  reason  assigned  for  so  strict  a  construction,  and  we  are  of  opinion 
that  a  license,  duly  granted  to  two  persons  under  Pub.  Stat.,  chap. 
102,  §  111,  to  keep  a  billiard  or  pool  table  or  a  bowhng  alley,  for 
hire,  is  available  to  each  of  them. 

It  is  then  urged  that,  after  the  license  had  expired,  the  plaintiff 
kept  the  insured  property  in  violation  of  law  from  May  1,  1883,  till 
the  last  week  in  June,  1883.  The  policy  was  dated  March  15,  1883, 
and  the  license  then  existing  expired  May  1,  1883.  The  fire  oc- 
curred on  August  6,  1883,  and  it  was  conceded  that  there  was  no 
illegal  use  of  the  property  after  the  last  week  of  the  preceding  June* 
at  which  time  the  plaintiff  ascertained  that  his  license  would  not  be 
renewed.  The  defendants  rest  their  objection  on  two  grounds,  first, 
that  the  illegality  and  criminality  of  the  plaintiff's  act  in  respect  of 
the  injured  property  vitiates  the  policy  by  operation  of  law,  inde- 
pendently of  any  express  provisions  contained  in  the  policy ;  and 
secondly,  that  under  a  provision  of  the  policy  the  right  to  recover 
was  taken  away.  The  authorities  cited  in  support  of  the  first  prop- 
osition do  not  support  it.  KeUy  vs.  Home  Ins.  Co.,  97  Mas&,  288  ; 
Johnson  vs.  Union  Marine  Ins.  Co.,  127  id.,  555  ;  Lawrence  vs. 
National  In&  Co.,  id ,  557  ;  Cunard  vs.  Hyde,  2  Ellis,  1.' 

In  the  present  case,  the  plaintiff  had  a  license  at  the  time  when 
the  policy  issued,  and  the  policy,  therefore,  was  valid  when  obtained. 
If  it  be  assumed  without  discussion  that  the  policy  would  cease  to 
be  operative  during  the  time  when  the  property  was  kept  in  use 
without  a  license,  the  question  remains  whether  such  temporary  ille- 
gal use  of  the  property  has  the  effect  to  avoid  the  policy  altogether 
or  merely  to  suspend  it  during  the  continuance  of  such  illegal  use. 
There  is  nothing  in  the  case  to  show  that  it  was  found  as  a  matter  of 
fact  that  the  plaintiff,  at  the  time  of  taking  out  the  policy,  intended 
to  make  it  cover  any  illegal  use  of  the  property.     He  may  have  oj- 
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pected  to  get  bis  license  renewed,  or,  failing  in  that,  he  may  have 
intended  to  close  the  place  where  the  property  was  used,  as,  accord- 
ing to  his  own  testimony,  in  point  of  fact  he  did.  Under  this  state 
of  facts,  we  are  of  opinion  that  the  temporary  use  of  the  property 
without  a  license,  if  uncontemplated  at  the  time  of  taking  out  of  the 
policy,  would  not  of  itself  and  as  a  matter  of  law  render  the  policy 
void  during  the  whole  of  the  rest  of  the  time  which  it  was  to  run. 
If  there  were  any  special  or  pecuhai*  reasons  why  such  absolute  in- 
validity should  be  declared,  they  should  be  made  to  appear.  In 
the  absence  of  such  reasons,  such  temporary  and  uncontemplated  il- 
legal use  of  the  property  should  not  be  visited  with  so  severe  a  pen- 
alty as  the  absolute  avoidance  of  the  policy.  It  does  not  appear  that 
the  defendants  were  or  would  be  in  any  way  injuriously  affected 
thereby  after  such  illegal  use  had  ceased.  They  have  the  benefit  of 
the  temporary  suspension  of  the  risk  without  any  rebate  of  the  pre- 
mium. There  is  no  hardship  to  the  defendants  in  requiring  them  to 
show  an  actual  injury,  or  else  to  avail  themselves  of  the  clause  of 
the  policy,  giving  them  a  right  to  cancel  it  upon  notice  and  a  return 
of  a  ratable  proportion  of  the  premium.  There  is  no  rule  of  law 
preventing  the  revival  of  a  policy  of  insurance  after  a  temporary  su»- 
pension.  1  Phil.  Ins.,  §  975.  Accordingly  temporary  unseaworthi- 
ness, if  the  ship  has  become  seaworthy  again  will  not  defeat  the 
policy.  Id.,  §  730.  So  as  to  other  stipulations  as,  e,  g.,  that  of  neu- 
tral character  and  conduct  lb.,  §  975  ;  Worthington  va  Bearse,  12 
Allen,  382.  As  between  the  insurer  and  the  assured,  there  is  no 
reason  why  the  former  should  be  allowed  to  avail  himself  of  a  tem- 
poraiy  illegal  use  Hke  that  which  existed  in  the  present  case,  unless 
it  can  also  be  shown  that  the  subsequent  risk  was  thereby  increased, 
or  the  position  of  the  insurer  otherwise  injuriously  affected.  And, 
as  a  matter  of  general  policy,  it  does  not  seem  reasonable  to  impose 
upon  the  assured  so  severe  a  consequence  as  the  forfeiture  of  his 
policy  in  addition  to  the  penalty  of  $100,  which  the  legislature  have 
considered  adequate  as  the  maximum  punishment  for  his  offense 
against  the  public.     Pub.  Stat.,  chap.  102,  §  111. 

It  is  further  contended  by  the  defendants  that,  however  it  might 
be  under  the  general  rule  of  law,  the  poli<5y  contained  a  provision 
making  it  void.  In  the  standard  form  of  policy  established  by  the 
legislature,  which  was  used  in  the  present  case,  the  matters  avoiding 
a  policy  are  enumerated.  Omitting  matters  not  here  material,  the 
provision  is :  "  The  policy  shall  be  void  if  the  insured  shall  make  any 
attempt  to  defraud  the  company,  either  before  or  after  the  loss,  or. 
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if  gunpowder  or  other  articles  subject  to  legal  restriction  shall  be 
kept  in  quantities  or  manner  different  from  those  allowed  or  pre- 
scribed by  law  ;  or,  if  camphene,  benzine,  naphtha,  or  other  chemi- 
cal oils  or  burning  fluids,  shall  be  kept  or  used  by  the  insured  on 
the  premises  insured,  except  that  what  is  known  as  refined  petro- 
leum, kerosene,  or  coal  oil  may  be  used  for  lighting."  In  this  Com- 
monwealth, under  the  statutes  for  the  regulation  of  trade  and 
providing  for  licenses  and  municipal  regulations  of  policy,  there  are 
a  great  many  articles,  which  in  a  certain  sense  may  be  said  to  be 
*'  subject  to  legal  restriction,"  dogs,  fish,  nails,  commercial  fertilizers, 
hacks,  and  horses  in  cities,  may  be  referred  to  as  examples. 

It  may  well  be  questioned,  whether  under  the  maxim  noscitur  a 
sociis  the  clause  in  the  policy  above  quoted  ought  not  to  be  hmited 
in  its  application  to  other  articles  of  a  similar  character  to  gunpow- 
der, the  keeping  of  which  may  have  a  natural  tendency  to  increase 
the  risk.  It  would  be  rather  a  strained  construction  of  this  clause 
to  hold  that  a  policy  should  be  void,  because  an  unlicensed  dog  was 
kept  upon  the  premises,  and  yet  such  a  dog,  being  subject  to  legal 
restrictions,  would  be  kept  in  a  manner  different  from  that  allowed 
by  law.  It  would  not  be  sensible  to  give  to  these  words  the  broad- 
est construction  of  which  they  are  susceptible. 

But,  irrespectively  of  this  consideration,  it  is  not  the  necessary 
meaning  of  the  word  '*  void  "  as  used  in  policies  of  insurance  that  it 
shall,  under  all  circumstances,  imply  an  absolute  and  permanent 
avoidance  of  a  policy,  which  has  once  begun  to  run,  but  the  meaning 
of  the  word  is  sufficiently  satisfied  by  reading  it  as  void  or  inopera- 
tive for  the  time  being.  In  PhilHps  on  Ins.,  §  975,  it  is  said :  "  Af- 
ter it  (t.  e.,  the  policy)  has  begun,  so  that  the  premium  is  become 
due,  it  surely  is  but  equitable  that  a  temporary  non-compliance 
should  have  effect  only  during  its  continuance.  To  carry  it  further 
is  to  inflict  a  penalty  upon  the  assured  and  decree  a  gratuity  to  the 
insurer,  who  is  thus  permitted  to  retain  the  whole  premium  when  ho 
merited  but  part  of  it.  A  forfeiture  certainly  ought  not  to  be  ex- 
tended beyond  the  grounds  on  which  it  is  incurred."  And  there 
does  not  appear  to  be  any  good  reason  why,  in  the  absence  of  all 
fraud  and  all  prejudice  to  the  underwriter,  the  same  doctrine  should 
not  be  applicable  to  express  conditions  in  the  nature  of  warranties  or 
conditions,  unless  by  the  circumstances  of  the  express  provisions  of 
the  policy,  such  application  is  excluded. 

In  accordance  with  this  doctrine,  a  provision  in  a  policy  that  it 
should  be  void  and  be  surrendered  to  the  directors  of  the  company 
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to  be  canceled  in  case  of  alienatioD  of  the  property  by  sale,  or  other- 
wise, was  held  to  mean  inoperative  for  the  time  being  ;  and  \he  as- 
sured,  upon  acquiring  title,  after  a  sale  of  the  property  by  him,  was 
held  entitled  to  recover.  Lane  vs.  Maine  Ins.  Co.,  12  Me.,  44.  So 
where  a  policy  provided  that  "  in  case  of  any  transfer  or  termination 
of  the  interest  of  the  assured,  either  by  sale  or  otherwise,  without 
such  consent  (i.  e,  of  the  company)  this  policy  shall  from  thence- 
forth be  void  and  of  no  effect,"  it  was  held  that  after  such  sale  the 
policy  revived  upon  the  assured  acqtiiring  again  the  title,  and  hold- 
ing it  at  the  time  of  the  fire :  Power  va  Ocean  Ins.  Co.,  19  La.,  28. 
The  same  rule  of  construction  has  been  applied  to  provisions  against 
other  insurance  :  Obermeyer  vs.  Globe  Ins.  Co.,  48  Mo.,  573  ;  New 
England  F.  &  M.  Ins.  Co.  va  Schettler,  38  Di.,  166  ;  Mitchell  vs. 
Lycoming  Ins.  Co.,  51  Pa.  St.,  402.  The  court  in  Illinois  has  gone 
so  far  as  to  apply  it  also  to  a  provision  against  an  increase  of  risk, 
which  ceased  before  the  loss  :  Schmidt  va  Peoria  Ina  Co.,  41  LI., 
295  ;  Ina  Co.  of  North  America  vs.  McDowell,  50  id.,  120,  129. 
Without  at  present  going  beyond  what  is  called  for  by  the  circum- 
stances of  the  present  case,  we  are  of  opinion  that,  assuming  the 
temporary  use  of  the  property  insured  without  a  license  to  come 
within  the  prohibition  of  the  policy,  in  the  clause  above  quoted  as  to 
gunpowder  or  other  articles  subject  to  legal  restriction,  yet  that 
clause  is  not  to  receive  such  a  construction  as  to  prevent  the  policy 
from  reviving  after  such  temporary  use  has  ceased. 

The  only  remaining  objection  urged  by  the  defendants  is  that  the 
statements  of  loss  rendered  to  them  by  the  plaintiff  were  insufBcient 
in  failing  to  state  that  the  platntiff  had  no  legal  title  to  the  insured 
property,  and  that  th^  Spurrs  had  an  interest  in  it.  But  there  is  no 
finding  as  a  matter  of  fact  that  the  plaintiff  was  not  the  owner  of 
the  property,  and  upon  report  of  the  case,  we  cannot  say,  as  a  mat- 
ter of  law,  that  it  appears  that  he  was  not  such  owner :  Bailey  v?. 
Hervey,  135  Mass.,  172  ;  McCarthy  vs.  Henderson,  138  id  More- 
over, no  attempt  to  defraud  the  defendants  being  found  or  charged, 
the  provision  of  the  policy  that  a  statement  shall  be  rendered,  set- 
ting forth  the  interest  of  the  insured  therein,  was  sufficiently  com- 
plied with.  There  was  no  provision  calling  for  an  exact  statement  of 
his  title  or  interest  in  detail,  and  a  general  statement  of  ovmership 
was  sufficient :  Fowler  vs.  Springfield  Ins.  Co.,  122  Mass.,  191. 

New  trial  granted. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  the  Court  of  Common  Pleas  of  Bucks  County. 


THJEROFF 

vs. 

UNIVERSAL   FIRE   INS.    CO.*j 

The  sufficiency  of  proofs  of  loss  by  fire  is  to  be  determined  bv  considering  tbe- 
information  actually  contained  in  tbem,  together  ^ith  the  circumstances 
attending  their  presentation  and  the  Qondnct  of  the  officers  of  the  com- 
pany in  relation  to  the  case.  If  the  testimony  elicits  any  circumstances 
from  irhich  a  waiver  by  the  company  of  the  strict  proof  mentioned  in  the 
policy  may  be  inferred,  the  case  should  be  left  to  the  jury. 

An  honest  mistake  on  the  part  of  the  policy-holder  in  omitting  to  mention  the 
existence  of  a  lien  upon  the  insured  property,  when  such  omission  causes 
no  injury  to  the  insurer,  will  not  work  a  forfeiture  of  the  policy. 

Henbt  Lear,  Esq.,   and  Messrs.   A.  &  J.   Facrenthall,  for  the 
Plaintiff  in  Error, 

Paxson,  J. 
This  was  an  action  of  covenant  upon  a  policy  of  insurance  to* 
recover  for  the  loss  of  the  insured  property  by  fire.  The  insurance 
was  upon  a  frame  saw  mill,  {1,582.03;  on  engine  under  saw  mill, 
$900;  on  grain,  flour,  and  feed  in  grist  mill,  $551.25;  and  on  fixed 
and  movable  machinery  in  grist  mill,  $1,688.  The  property  wa& 
destroyed  by  fire  on  September  3d,  1881.  There  was  a  total  loss  on 
the  saw  mill;  the  engine  was  badly  damaged,  but  the  1(  ss  could  not 
be  considered  total;  there  was  a  total  loss  on  the  stock  of  grain, 
with  the  exception  of  two  bags  of  wheat,  and  the  loss  appears  to* 

*  DeoMon  rendered.  May  25,  188S.    From  Legal  Intelligeneer. 
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liave  been  total  on  the  machinery  of  the  grist  mill.  There  was  an 
additional  insurance  on  the  ^rist  mill  in  the  Lahaska  Insurance 
Company,  which  loss  was  promptly  paid.  The  defendant  company 
resisted  payment  upon  the  ground  that  the  proofs  of  loss  were 
insufficient  and  not  furnished  in  proper  time.  The  plaintiff  con- 
tended that  the  proofs  were  sufficient,  and  that  in  any  event  the 
company  had  waived  formal  proofs.  The  court  below  instructed  the 
jury  that  the  proofs  were  inadequate,  that  there  was  no  proof  of  a 
waiver,  and  instructed  the  jury  to  find  for  the  defendant 

The  policy  required  the  proofs  of  loss  to  be  furnished  within 
thirty  days.  The  written  proofs  were  furnished  about  thirty  days 
after  the  fire.  The  learned  judge  conceded  there  was  a  waiver  as  to 
time,  and  of  such  waiver  there  can  be  no  question  under  the  evi- 
dence. It  is  also  equally  clear  that,  as  to  the  saw  mill,  no  proofs  of 
loss  were  necessary,  as  the  loss  was  total;  and  the  officers  of  the 
insurance  company  visited  the  premises,  saw  that  it  was  totally 
destroyed,  and  desired  the  plaintiff  to  procure  estimates  for  rebuild  - 
ing.  Upon  this  point  the  law  is  too  well  settled  to  need  the  citation 
of  authority.  To  this  extent  at  least  the  ruling  of  the  court  below 
was  error. 

As  the  learned  judge  did  not  allow  the  jury  to  pass  upon  the  facts, 
we  must  take  the  plaintiff's  testimony  for  verity.  While  the  proofs 
of  loss  are  certainly  informal  and  not  very  full,  we  must  write  into 
them  what  occurred  at  the  office  of  the  company  immediately  after 
the  fire.  The  plaintiff  then  gave  them  notice  of  his  loss,  which  is 
not  disputed.  He  did  more,  however.  He  gave  the  company  a 
detailed  statement  of  the  loss  so  far  as  he  could  do  so.  The  presi- 
dent and  secretary  were  present.  In  reply  to  the  inquiry  as  to 
what  was  burned,  he  answers:  "I  told  him  wheat,  com,  choppings, 
bran,  flour,  bags,  with  several  little  notions.  *  *  I  gave  them 
all  pretty  much  as  I  knowed.  I  told  them  all  I  knowed  that 
time.  *  *  *  They  took  down  what  I  told  them  was  destroyed  out  of 
the  mill.  The  secretary  did  the  vnritipg,  I  think.  Mr.  Cross  (the  presi- 
dent) said  he  would  come  up  and  see  about  it  *  *  *  I  told  them 
everything  was  destroyed;  the  saw  mill,  too."  Mr.  Cross  came  up 
on  the  Saturday  following  the  fire,  examined  the  premises,  inquired 
of  the  plaintiff  what  it  would  cost  to  replace  the  saw  mill,  and,  being 
told  he  did  not  know,  suggested  that  they  should  ascertain;  that  he 
would  come  up  again  and  bring  a  man,  and  the  plaintiff  should 
have  a  man  there;  on  the  day  appointed  the  plaintiff  was  there  with 
his  builder,  but  Mr.  Cross  did  not  come.    He  came  upon  a  subse- 
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quent  day  and  brought  a  man  with  him,  but  he  did  not  notify 
plaintiff,  and  they  did  not  meet.  lifr.  Cross  himself  testified,  in 
answer  to  the  question, ''  Was  any  arrangements  made  about  coming 
up  again?"  "  I  suggested  to  him,  if  we  could  not  come  to  any  under- 
standing of  what  the  loss  was,  that  perhaps  it  would  be  well  for  us 
to  arrange  to  have  a  builder  to  see  what  the  building  was  worth, 
and  also  a  machinist  to  giye  us  some  idea  of  what  the  loss  on  the 
engine  was.  He  admitted  at  that  time,  or  rather  seemed  to  think, 
the  engine  was  not  a  total  loss." 

All  this,  and  much  more,  occurred  after  the  plaintiff  had  given  the 
company  as  full  a  statement  of  his  loss  as  it  was  in  his  power,  and 
the  same  had  been  reduced  to  writing  and  retained  by  the  secretary. 
So  far  as  the  object  of  the  proofs  of  loss  is  to  furnish  information  a» 
to  the  details,  the  company  had  it  as  fully  as  it  was  in  the  power  of 
the  plaintiff  to  furnish.  In  addition,  the  president  was  twice  upon 
the  premises,  and  saw  the  condition  in  which  the  property  was  left, 
saw  the  plaintiff,  and  we  hear  not  a  word  to  indicate  an  intention  to 
refuse  to  pay.  Just  here  the  language  of  our  brother  Gordon,  in 
Fennsylyania  Fire  Insurance  Co.  vs.  Dougherty,  40  Leg.  Ini,  334,  is 
appropriate :  "  The  waiver  of  the  proofs  of  loss  required  in  a  pohcy 
may  be  inferred  by  any  act  of  the  insurer  evincing  a  recognition  of 
liability,  etc ,  and  prima  fade  the  insured  is  entitled  to  have  his  loss 
made  good  immediately  upon  its  happening,  and  when  that  loss 
appears  to  be  an  honest  one,  we  are  not  disposed  to  scan  ver^' 
strictly  the  evidence  which  tends  to  rebut  a  technical  forfeiture  of 
the  right  of  payment." 

That  this  was  a  perfectly  honest  loss  does  not  admit  of  a  doubt. 
The  company  were  dealing  with  an  ignorant  man,  evidently  intensely 
ignorant  of  everything  relating  to  insurance,  whose  risk  they  had 
solicited  through  their  agent,  and  were  bound  to  deal  with  him  in 
entire  good  faith.  Their  manner  of  dealing  with  him  was  calculated 
to  inspire  coufidence  and  throw  him  off  his  guard.  Had  they 
regarded  the  proofs  of  loss  as  insufficient  it  was  their  duty  to  inform 
him  in  what  respect  they  were  unsatisfactory. 

The  proofs  of  loss  here  are  much  fuller  and  more  satisfactory  than 
in  Beatty  vs.  Lycoming  Insurance  Co.,  16  P.  F.  S.,  9.  In  that  case 
the  proofs  were  a  loss  of  household  furniture  $367,  groceries  $233, 
the  same  as  in  this  policy.  This  court  very  prox>erly  held  the  proofs 
insufficient. 

Much  stress  was  laid  upon  the  fact  that  there  was  an  incumbrance 
ux)on  the  property  which  was  not  mentioned  in  the  proofs  of  lo88> 
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and  it  was  claimed  that,  under  the  sixth  section  of  article  7  of  the 
policy,  such  an  omission  worked  a  forfeiture  of  the  policy.  Said 
section  provides  that ''  any  fraud  or  attempt  at  fraud,  or  any  mis- 
representation in  any  statement  touching  the  loss,  or  any  false  swear- 
ing on  the  part  of  the  assured  or  his  agent  in  any  examination,  or  in 
the  proo&  of  loss,  or  otherwise,  shall  cause  a  forfeiture."  It  was 
contended  for  the  plaintiff  that  the  omission  referred  to  was  the 
result  of  ignorance;  that  when  he  bought  the  mill  property  he  bor- 
rowed a  portion  of  the  money  to  pay  for  it  upon  the  credit  of  his 
farm  and  gave  a  judgment  therefor,  supposing  it  would  be  a  lien 
only  on  the  farm.  So  strong  does  he  seem  to  have  been  impressed 
with  this  belief  that,  upon  the  trial  below,  he  testified  that  the  judg- 
ment was  a  lien  on  the  farm  and  not  on  tilts  mill.  For  the  purposes 
ot  this  case  we  must  consider  it  an  honest  mistake.  Does  it  avoid 
the  policy?  If  it  does  I  would  be  ashamed  to  sit  here  and  say  so. 
The  section  of  the  policy  referred  to  evidently  contemplates  fraud  or 
willful  misrepresentation.  There  was  no  warranty  against  incum- 
brances; this  was  a  mere  slip  or  omission  in  making  out  the  proofs 
of  loss.  The  claim  in  the  policy  is  not  obscure,  and  it  would  be  an 
imputation  upon  the  honesty  of  the  company  to  place  any  other  con- 
struction upon  it.  We  are  not  willing  to  suppose  they  intended  it 
as  a  pitfall  in  which  to  entrap  and  entangle  simple-minded  country- 
men, who  had  been  so  unfortunate  as  to  suffer  a  loss  under  one  of 
its  pohcies. 

A  comparison  of  the  proofs  of  loss  with  the  policy  shows  that  all 
requirements  have  been  substantially  complied  with,  excepting  in 
the  omission  to  note  the  incumbrance.  This,  as  before  observed, 
was  an  innocent  mistake,  and  as  it  has  not  been  shown,  and  doubt- 
less cannot  be,  that  the  omission  has  in  any  manner  prejudiced  the 
company,  we  see  no  reason  why  the  proofs  of  loss  should  not  have 
been  submitted  to  the  jury.  There  are  instances  in  which  the  proofs 
of  loss  in  this  case  would  not  be  sufficient,  but  the  defendant  com- 
pany has  specified  the  items  which  the  proofe  of  loss  must  contain 
under  their  policy,  and  the  plaintiff  is  not  bound  to  furnish  anything 
further. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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UNITED  STATES  OlEOUIT  COURT. 

EASTERN  DISTRICT  OF  MISSOURI. 


HARMAN 

vs. 

LEWIS   ETAL.*; 

Where  a  certificate  of  membership  in  a  benevolent  association  insures  the  ben- 
eficiary's life,  and  provides  that  no  assignment  of  the  certificate  **  shall  be 
valid,  unless  approved  by  the  secretary/'  an  assignment  without  such 
approval  will  be  invalid. 

Query. — Whether  such  a  certificate  or  policy  in  a  benevolent  association,  incor- 
porated under  the  laws  of  Missouri,  and  which  has  for  its  object  to  give 
nnancial  aid  and  benefit  to  the  widows  and  heirs  at  law  of  deceased  mem- 
bers, or  to  such  uses  and  purposes  as  the  member  shall  by  last  will  appoint, 
is  assignable. 

The  dispute  in  this  case  is  as  to  the  right  to  receive  a  fund  paid 
into  court  by  the  Masonic  Mutual  Benefit  Association,  a  benevolent 
association  organized  under  the  laws  of  the  State  of  Missouri.  This 
fund  consists  of  insurance  money  due  from  said  association,  by  the 
terms  of  a  certificate  of  membership  issued  to  T.  L.  Funkheuser,  now 
deceased.  M.  D.  Lewis,  the  administrator  of  the  assured,  claims  as 
such.  M.  L.  Funkheuser  claims  under  an  assignment.  John  P.  Har- 
man  claims  as  guardian  of  Ldllian  Funkheuser,  only  child  and  heir  of 
the  deceased,  who  did  not  leave  a  widow.  The  certificate  of  mem- 
bership, or  policy,  names  the  assured  as  his  own  beneficiary.  It  con- 
tains, among  other  provisions,  the  following: — 

*^  This  certificate  is  issued  by  the  society  and  accepted  by  the  holder  and 
beneficiary  therein,  upon  the  following  express  conditions  and  agreements:  (1) 

•  Deciilon  reDdere  I,  Jane  20,1889.    From  Federal  Reporter. 
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that  the  same  is  issued  and  accepted  subject  to  the  articles  of  association  and 
by-laws  of  the  society  *  *  *  ^4)  No  assignment  of  this  certiiicate  shall  be 
yalid  unless  approved  by  the  secretary." 

The  following  clause  is  printed  upon  the  back  of  the  certificate  : — 

"  Upon  the  death  of  a  member  of  the  society,  if  the  certificate  has  not  been 
assigned  or  pledged,  the  benefit  will  be  paid  to  the  beneficiary  named  in  the 
certificate,  or  if  no  person  is  designated  therein  as  beneficiary,  then  to  the 
widow ;  if  there  be  no  widow  then  to  the  children  of  the  .deceased  member  in 
eqnal  parts,  or  if  there  be  neither  widow  or  children,  then  to  his  executor  or 
administrator. '' 

The  by-laws  of  the  society  provide  that  no  pledge  or  assignment 
of  a  policy  or  benefit  shall  be  valid  or  binding  unless  approved  by 
the  society.  They  also  provide  that  the  object  of  the  society  is  t> 
give  financial  aid  and  benefit  to  the  vndows  and  orphans  and  heirs- 
at-law  of  deceased  members,  or  to  such  uses  or  purposes  as  said 
deceased  members  shall  by  last  will  and  testament  appoint. 

The  assignment  in  question  was  never  approved  by  the  secretaiy. 
Said  guardian  claims  that  even  if  the  assignment  had  been  approved 
it  would  have  been  invalid,  because  contrary  to  the  articles  of  associa- 
tion and  the  Missouri  statutes  concerning  benevolent  associations. 

Geo.  D.  Reynolds,  for  Harman. 

Geo.  C.  Smith,  for  Lewis. 

M.  L. Wilcox,  for  M.  L.  Funkheuser. 

Treat,  J.  (orally.) 

Fund  paid  into  court:  is  subject  to  the  ruling  of  the  court  as  to 
the  respective  rights  of  parties.  It  is  not  necessary  to  enter  into  an 
elaborate  consideration,  in  the  Hght  of  authorities,  of  the  peculiar 
obligations  resulting  fi*om  certificates  of*  membership  in  this  corpor- 
ation. Whether  such  a  certificate  was  assignable  admits  of  extreme 
doubt.  But  even  if  assignable  under  the  terms  of  the  certificate, 
said  terms  were  never  complied  with.  The  result  is  that  the  fund  in 
court,  less  costs,  must  be  paid  to  John  P.  Harman,  guardian  of  the 
child  of  deceased. 

Decree  will  be  entered  accordingly. 
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COUET  OF    APPEALS  OF  NEW  YORK. 


JAMES  HUGHES,  Respondent, 

vs. 

SUN  MUTUAL  INS.  CO.,  AjypeVxmL"^] 

A  boat  loaded  with  coal  was  sunk  in  a  storm.  The  insurers  of  the  boat 
united  with  the  insurers  of  the  cargo  to  raise  it,  after  which  it  was  taken 
to  the  port  of  destination  and  delivered  by  the  former  to  the  owner. 

Beldy  That  where  as  here,  payment  of  freijEfht  was  a  condition  of  delivery, 
the  cargo  becomes  bound  to  the  boat  until  by  some  default  on  its  part,  or 
some  event  which  puts  an  end  to  the  voyage,  it  becomes  impossible  to  ful- 
fill the  contract  of  affreightment.  If  it  reaches  the  port  of  destination  by 
any  agency  set  in  motion  by  the  original  carrier,  the  lien  for  freight  re- 
mains. 

Beldj  That  the  abandonment  of  the  cargo  to  the  insurer  did  not  release  the 
carrier's  lien  for  freight,  where  there  was  no  abandonment  of  the  vessel. 

Mr.  Kettell,  for  Appellant 

Mr.  McCarthy,  for  Respoiident. 

Danforth,  J. 

The  complaint  states  that  in  November,  1881,  the  plalntiS'  as  a 
common  carrier  and  owner  of  the  boat  Arizona^  had  upon  it  and  in 
his  possession,  coal  of  the  value  of  $1,000,  which  he  had  carried  from 
New  York  to  New  Haven  on  freight;  that  the  defendant,  a  domestic 
corporation,  by  violence  took  it  from  the  boat.  The  answer  of  de- 
fendant admits  its  corporate  character,  but  denies  the  other  allega- 
tions. It  also  set  up  n3w  matter,  but  no  question  arises  on  the 
pleadings. 

On  the  trial  of  the  issues  before  a  judge  and  jury,  the  character 
and  ownership  of  the  plaintiff  was  proved,  and  that  the  coal,  in  all 
273  tons,  including  seventeen  on  deck,  was  shipped  under  a  bill  of 
lading  by  the  D.,  L.  &  W.  Railroad  Company  '*  for  account  of  R.  H. 

•  Decision  rendered,  October,  18bS. 
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Williams  &  Co./'  of  New  Haven,  and  to  be  delivered  to  them  "  or 
their  assigns  (dangers  of  the  seas  excepted),  they  paying  freight  at 
the  rate  of  seventy  cents  per  ton."  While  on  the  voyage  and  near 
New  Haven  a  heavy  storm  was  encountered,  and  the  captain  having 
first  tied  ''  a  big  buoy  to  the  end  of  the  boat,  and  located  her  where 
she  would  be  easily  found,"  left  the  boat,  and  it  sunk.  The  boat 
and  cargo  were  insured  ;  the  boat  by  the  Buffalo  Insurance  Com- 
pany, and  in  pursuance  of  the  terms  of  the  pohcies,  the  owner  noti- 
fied them  of  the  "  misfortune,"  claiming  a  total  loss.  But  the  policy 
provided  that  the  insured  should  "  not  have  a  right  to  abandon  the 
vessel,  except  in  the  case  of  an  absolute  total  loss,"  and  that  '*  the 
acts  of  the  insured  or  insurers,  or  their  agents,  in  recovering,  saving, 
and  preserving  the  property  insured,  in  case  of  disaster,  shall  not  be 
considered  a  waiver  or  an  acceptance  of  an  abandonment,  nor  as 
affirming  or  denying  any  liability  under  this  policy,  but  such  acts 
shall  be  considered  as  done  for  the  benefit  of  all  concerned,  and 
without  prejudice  to  the  righta  of  either  party."  Under  these  pro- 
visions the  insurers  refused  to  receive  the  loss,  and  in  reply  to  the 
owner's  notice,  informed  him  that  they  intended  to  raise  the  boat. 
The  defendant  insured  the  cargo  on  account  of  the  D.,  L.  &  W.  Rail- 
road Company,  and  they  in  consideration  of  the  payment  of  its  value 
**  sold,  abandoned,  and  set  over "  the  coal  and  their  interest  in  it  to 
the  defendants.  Soon  thereafter,  negotiations  between  the  two  in- 
surance companies  and  the  Baxter  Wrecking  Company,  resulted  in  a 
proposal  by  the  latter  in  substance,  to  raise  the  boat  and  cargo  of 
coal,  "  and  dehver  them  alongside  dock  in  New  Haven,  to  be  dis- 
charged for  and  in  consideration  of  the  sum  of  $1,000  to  be  appor- 
tioned between  the  boat  and  cargo  according  to  the  laws  and  usages 
of  general  average  in  such  cases."  This  was  agreed  to.  Under  it 
the  boat  was  raised,  and  with  all  its  cargo  on  board  save  the  seven- 
teen tons  deck  load,  taken  to  the  wharf  at  New  Haven  While  there 
the  plaintiff  was  notified  by  the  Buffalo  Insurance  Company  to  go  to 
New  Haven  and  take  charge  of  the  boat.  He  notified  the  defendant 
of  his  claim  for  freight  money,  and  forbade  the  removal  of  the 
cargo  until  it  was  satisfied.  The  president  of  the  company  replied 
"  he  was  not  obliged  to  pay  it,  and  would  take  the  coal  in  spite  of 
him."  After  this  the  coal  was  sold  by  defendant's  directions,  the 
vnrecking  company's  charges  satisfied,  and  the  balance  paid  over  to 
the  defendant.  At  the  close  of  the  trial  the  court  was  asked  to 
direct  a  verdict  for  the  plaintiff,  and  being  denied  the  plaintiff  re- 
quested the  trial  judge  to  submit  to  the  jiuy  the  question  whether 
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or  not  the  plaintiff  neglected  and  declined  to  raise  that  cargo  and 
complete  the  voyage,  and  alao  whether  or  not,  he  *'  abandoned  the 
cargo  and  the  boat."  This  also  was  refused,  and  on  motion  by  de- 
fendant, the  complaint  was  dismissed.  The  general  term  granted  a 
new  trial,  we  think  properly.  When  as  in  this  case,  payment  o{ 
freight  is  a  condition  of  delivery,  the  cargo  "becomes  bound  to  the 
boat  from  the  time  it  is  received  on  board,  until  by  some  default 
on  its  part,  or  some  event  which  puts  an  end  to  the  voyage,  it  be- 
comes impossible  to  fulfill  the  contract  of  afi&eightment  (Abbott  on 
Shipping,  595),  and  if  in  fact  it  reached  the  port  of  destination  so 
that  delivery  can  be  made,  whether  by  the  boat  named  or  by  an- 
other agency  set  in  motion  by  the  original  carrier,  or  by  one  stand- 
ing in  his  place,  freight  is  earned,  the  lien  continues  and  can  be 
enforced.  This  follows  from  the  rule  entirely  well  settled,  that  as 
between  the  owner  and  insurer  a  total  loss  of  freight  arises  only 
where  the  ship  and  cargo  are  whoUy  lost,  but  if,  although  the  ship 
itself  be  wrecked  and  utterly  lost,  the  master  can  reship  and  forward 
the  goods  by  retisonable  endeavor  and  reasonable  cost,  it  is  his 
duty  to  do  so  (Hubbell  vs.  Insurance  Co ,  74  N.  Y.,  246).  Here,  it 
is  undisputed  that  all  save  the  deck  load  did  reach  the  place  of  des- 
tination and  was  there  disposed  of  by  the  assignees  of  the  cargo,  to 
whom  its  shippeis  undertook  to  transfer  it.  Apparently  then,  the 
contract  to  carry  was  on  the  plaintiff's  part  fulfilled,  and  the  contract 
to  deliver  would  have  been  but  for  the  interference  of  the  defend- 
ant If  by  preventing  delivery  to  the  consignees,  it  has  prevented 
the  boat  earning  full  freight,  that  circumstance  cannot  be  to  its  ad- 
vantage. The  defendant  assumes  that  the  shippers  were  the  owners 
and  had  the  right  of  control.  If  so,  the  abandonment  of  the  cargo 
to  its  insurers  can  have  no  other  effect  than  to  put  them  in  place  of 
the  owner,  and  make  a  delivery  of  the  coal  to  them  as  valid  for  the 
purpose  of  earning  freight  as  would  have  been  a  delivery  to  the 
owner,  but  neither  they  nor  the  original  owner  could  take  it  against 
the  will  of  the  ship  owner,  until  payment  of  freight 

The  learned  counsel  for  the  appellant  does  not  claim  that  on  the 
part  of  the  owner  of  the  ship  there  was  a  consummated  abandon- 
ment. He  says  the  plaintiff  "  tried  to  abandon.  Under  a  clause  in 
his  policy  he  could  not  do  this  if  insurers  refused  to  accept  aban- 
donment ;  they  did  refuse."  Again  he  says,  '*  the  refusal  of  his  in- 
surers to  accept  his  abandonment  was  notice  that  tho  insurers 
would  attempt  to  raise  the  boat,  and  they  told  him  so  from  the 
first."    The  terms  of  the  policy   already  referred  1»,  justify  that 
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daim.  How  then,  can  it  be  said  that  there  was  an  abandonment  bj 
him?  An  abandonment  of  the  cargo  by  the  shippers  or  owners 
could  not  a£Eect  the  boat.  An  actual  abandonment  of  the  boat  to  its 
insurer  would  have  presented  a  di£Eerent  question.  The  freight 
pending  would  go  with  it  as  incident  to  the  ownership,  and  if  finally 
earned,  would  belong  to  the  abandonee.  It  would  have  not  only  the 
title  to  the  boat,  but  the  possession  and  the  advantages  resulting 
from  a  completion  of  a  voyage.  ^But  there  was  no  abandoimient  to 
the  insurer&  The  appellant's  claim  is  that  the  plaintiff  abandoned 
the  voyage  and  treated  it  as  put  an  end  to,  without  the  possibility 
of  renewal  and  without  the  intention  of  resuming  it  If  that  is  so, 
then  the  contract  was  indeed  dissolved. 

On  the  other  side  is  the  coni;ention  that  the  question  was  not  one 
of  law,  but  at  most  one  of  fact  for  the  jury  to  answer  upon  the  evi- 
dence. If  that  is  so,  then  the  exception  to  the  refusal  of  the  trial 
judge  to  submit  it  to  them  was  well  taken.  It  is  to  be  observed 
that  the  boat  was  in  tow  from  New  York,  aided  neither  by  sails  of  its 
own  or  steam,  but  carried  along  by  the  motive  power  of  another  ves- 
sel; that  when  by  stress  of  weather  it  was  casfc  loose  and  submerged, 
the  place  was  marked  by  a  buoy  to  which  before  sinking  it  was  at- 
tached. The  object  of  this  was  that  it  might  easily  be  found.  No 
other  consequences  in  fact  or  law  resulted  from  the  sinking  of  the 
boat  through  the  water  to  the  bottom,  than  would  have  attended  its 
stranding.  In  either  case,  although  disabled  from  completing  her 
voyage,  the  owner  might  still  earn  the  whole  freight  by  making  the 
necessary  repairs  or  by  sending  the  cargo  to  the  place  of  its  destina- 
tion in  another  boat.  Here  the  boat,  as  the  event  clearly  showed, 
was  in  position  to  be  reached,  repaired,  and  sent  on,  no  removal  even 
of  the  coal  being  necessary.  The  voyage,  therefore,  was  not  lost,  and 
under  the  stipulations  of  the  policy  the  recovery  of  the  boat  must  be 
considered  as  undertaken  for  the  benefit  and  on  account  of  its 
owner.  The  insurance  on  the  boat  was  for  the  voyage.  Neither 
boat  nor  cargo  were  in  fact  lost.  The  boat  was  insured  for  $1,200. 
The  owner  was  paid  $750,  and  of  that  about  $300  went  to  the  Baxter 
Company.  The  loss  was  a  partial  loss  only,  and  so  treated.  The 
boat  at  no  time  ceased  to  be  the  property  of  the  plaintiff  and  the 
expense  of  recovery  was  borne  by  him.  The  voyage  was  completed 
and  the  cargo  delivered  at  its  port  of  destination,  not  indeed  to  the 
consignee,  for  that  was  rendered  impossible  by  the  act  of  the  de- 
fendant Upon  the  point  now  before  us  the  evidence  of  the  plaintiff 
and  the  president  of  the  defendant  is  important    The  former  testi- 
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fied  that  he  at  once  after  the  accident  informed  the  defendant  of  the 
attachment  of  the  buoy  and  its  purpose,  and  that  the  Buffalo  Insur- 
ance Co.  were  going  to  raise  the  boat.  He  claimed  his  lien  and  forbade 
the  removal  of  the  cargo  until  freight  was  paid.  The  testimony  of  the 
president  hardly  raises  a  conflict  He  remembers  the  interview  with 
the  plaintiff  soon  after  the  loss,  and  while  unable  to  remember  the 
exact  language  used  says,  ''the  effect  of  it  and  the  conclusion  I 
came  to  was  that  he  did  not  mean  to  do  anything  to  get  the  vessel 
up;  I  think  I  said  to  him  that  being  insured  in  the  Buffalo  Company 
to  the  amount  of  $1,200,  I  supposed  he  had  abandoned  it,  and  we 
would  have  to  make  our  own  arrangements  ;  I  can't  remember  the 
exact  language,  but  that  is  the  conclusion  we  came  to,  and  he  gave 
me  to  understand  that."  He  testified,  however,  "  Hughes  did  not 
tell  me  in  so  many  words  that  he  had  abandoned  the  boat  and 
would  have  nothing  to  do  with  it;  he  gave  me  the  impression  he  was 
going  to  have  nothing  more  to  do  with  it,"  and  admits  he  was  for- 
bidden to  take  the  cargo  from  the  boat.  But  if  there  was  contra- 
diction, the  construction  of  the  testimony  was  for  the  jury.  Unless 
voluntarily  relinquished  by  the  plaintiff,  the  legal  possession  which 
he  had  of  the  cargo  continued  after  as  it  was  before  the  accident, 
and  I  am  unable  to  find  anything  in  the  appellant's  points  which 
should  relieve  the  defendant  from  answering  for  such  damages  as 
the  plaintiff  sustained  by  being  deprived  of  ii  The  case  should 
therefore  have  been  given  to  the  jury. 

It  does  not  follow  that  the  recovery  should  include  the  full  value 
of  the  cargo.  It  may  extend  no  farther  than  the  value  of  the  plaint- 
iff's specif  property,  and  this  again  be  diminished  by  subjecting  it 
to  a  share  of  the  expense  incurred  for  its  recovery.  Neither  of 
these  questions  are  before  us.  It  is  enough  that  we  now  concur 
with  the  court  below  in  the  decision  that  the  plaintiff  was  improp- 
erly turned  out  of  court 

The  order  appealed  from  should  therefore  be  affirmed,  and  the 
plaintiff  in  pursuance  of  the  stipulation  have  judgment  absolute. 

Eapallo,  Andrews,  and  Miller,  J. J.,  concur.  Earl,  J.,  reads  dissent^ 
ing  opinion,  and  Buger,  Ch.  J.,  and  Finch,  J.,  concur. 
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ENGLISH    CASE. 


FRAUDULENT  OVERVALUATION. 


English  Court  of  Appeal. 


NORTON 
ROYAL  FIRE  AND  LIFE  INSURANCE  CO.* 

Whether  a  claim  intentionally  exaggerated  for  the  purpose  of  securing  a  fair 
adjustment  is  a  frandulent  overvaluation  is  a  question  which  must  be- 
fairly  presented  to  the  jury. 

This  case  raised  a  question  as  to  what  is  to  be  deemed  legal  fraud 
in  the  case  of  fire  insurance,  and  whether  an  exaggerated  claim 
made  on  the  assumption  that  insurance  companies  never  aUqw  the 
full  claims,  but  always  cut  them  down,  is  in  the  legal  sense  fraud. 

The  plaintiff  a  grocer,  in  Sunderland,  in  March,  1882,  insured 
with  the  defendants  his  stock,  furniture,  etc.,  for  £450.  By  the 
stipulations  in  the  policy,  on  the  happening  of  any  loss,  the  assured 
was  within  fifteen  days  at  the  latest  to  deliver  to  the  company  as 
particular  an  account  as  might  be  reasonably  practicable  of  the 
several  articles  damaged,  with  the  estimated  value  of  each  of  them, 
having  regard  to  their  several  values  at  the  time  of  the  fire.  It  was 
further  provided  that  if  the  claim  shall  be  in  any  respect  fraudulent, 
or  if  any  false  statutory  declaration  should  be  made  in  support 
thereof,  all  benefit  under  the  policy  should  be  stopped;  also  that  on 
the  happening  of  any  loss  the  company,  without  being  wrongdoers, 
should  have  power  to  enter  and  remain  in  possession  of  the  premises 
for  purposes  connected  with  the  insurance.  In  January,  1884,  a  fire 
happened,  on  which  the  company  entered  into  possession  and 
remained  for  some  weeks.    The  plaintiff  made  a  claim  for  £274,  of 

*  DecUiou  rendered.  August  11,  1886. 
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which  £196  was  for  stock,  and  he  made  a  statutory  declaration  that 
a  statement  he  had  deliyered  as  to  the  goods  on  the  premises  was 
true.  The  claim  was  resisted  as  excessive,  and,  after  negotiations, 
the  plaintiff  reduced  it  to  £187— i.  e.,  £87  for  goods,  and  £100  for 
damages  for  the  company  having  remained  an  unreasonable  time  on 
the  premises.  The  claim  being  still  resisted,  the  plaintiff  brought 
his  action  for  £150  as  due  under  the  policy,  and  for  £100  as  dam- 
ages, to  which  the  defendant  pleaded  that  he  had  sent  in  a  fraudu- 
lent claim.  The  plaintiff  replied  denying  that  it  had  been  fraudu- 
lent, though  it  had  been,  in  fact,  too  large  in  amount,  alleging  thai 
he  had  made  it  out  from  recollection,  not  intending  to  induce  the 
company  to  pay  the  full  amount,  but  believing  that  they  would  not 
pay  the  full  amount  of  any  daiin  made,  .and  that  he  had  made  no 
statement  willfully  false.  In  the  witness  box  the  plaintiff  admitted 
that  the  stock  burnt  was  only  worth  from  £80  to  £100;  but  he  said, 
*'  my  friends  told  me  that  I  should  never  get  what  I  claimed,  and  so 
I  put  a  Uttle  onto  everything,  and  I  thought  the  claim  first  sent  in 
for  the  stock  was  right."  The  defendants  also  alleged  that  there 
was  other  evidence  of  fraud,  and  that  all  the  articles  were  not  on 
the  premises.  At  the  trial  Mr.  Justice  Manisty  directed  the  jury 
that  if  all  the  articles  were  there  it  was  not  a  false  claim  merely 
because  too  high  a  value  was  placed  on  them.  The  learned  judge 
said  that  what  the  plaintiff  had  done  no  doubt  was  morally  wrong  in 
putting  forward  a  claim  which  he  knew  was  exaggerated,  but  he  left 
it  to  the  jury  whether  it  was  fraudulent  in  the  sense  of  an  intention 
to  deceive  or  defraud  the  company  by  getting  out  of  them  money  he 
knew  he  had  no  right  to,  and  that  must  depend  upon  all  the  circum- 
stances. The  jury  found  that  it  was  not  fraudulent,  and  gave  a 
verdict  for  the  plaintiff  of  £87  for  the  goods,  and  £100  for  the  dam- 
ages. Lord  Coleridge  and  Mr.  Justice  Cave  refused  to  disturb  the 
verdict  except  by  reducing  the  damages  to  £50,  and  from  their  judg- 
ment the  defendants  now  appealed,  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  the  weight  of  evidence.  The  case 
was  argued  on  June  12,  when  judgment  was  reserved. 

Mb.  Lockwood,  Q.   C,   and  Mr.  M'Cltmont,  for  the  Appellants, 
Mr.  M*Intyre,  for  the  Respondents, 

Lord  Esher,  in  delivering  the  judgment  of  the  court,  said  that  the 
view  that,  the  plaintiff  had  made  a  statement  which  he  knew  to  be 
false  in  order  that  the  company  might  act  upon  it  seemed  hardly  to 
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have  been  presented  to  the  jury.  After  much  consideration  the 
court  was  of  opinion  that  the  verdict  so  obtained  on  that  point  was 
not  satisfactory.  His  lordship  understood  from  the  Lord  Chief  Jus- 
tice that  he  had  considerable  doubt  in  giving  judgment  for  the 
plaintiff  on  that  point.  The  verdict,  as  reduced  in  respect  of  the 
damages  for  the  misconduct  of  the  defendants'  servants,  must  stand, 
and  therefore  the  plainti£f  would  have  the  costs  of  the  action,  but 
there  would  be  no  costs  on  either  side  in  respect  of  the  claim  under 
the  policy.  If  the  plaintiff  was  not  satisfied  with  that,  there  should 
be  a  new  trial  as  to  that  claim  alone,  the  costs  of  the  old  and  new 
trial  as  to  that  to  abide  the  result  of  the  new  trial,  the  plaintiff  to 
determine  within  fourteen  days  whether  he  would  have  a  new  trial. 
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ABANDONMENT— III  case  of  extreme  liazard  where  probable  expenses  ex 
ceed  half  the  value  of  ship,  assured  may  abaudon,  91. — Right  of  where 
cost  of  repairs  would  exceed  fifty  per  cent,  793. — Delay  in  giving  notice 
of  will  not  affect  rights  of  insured  where  delay  does  no  injury  to  insurer, 
793.— Possession  under  the  sue  and  labor  clause,  793. — Kepairs  subject  to 

general  average  in  case  of  voluntary  stranding,  801. — Effect  of  mortgage 
eld  by  president  of  insurer,  801. — Liability  of  cargo  for  freight  in  case  of, 
883. 

ACCIDENT— Gift  of  policy  as  against  creditors,  11.— Accidental  death  from 
poison  not  covered  by  accident  policy,  170. — Burden  of  proof  on  benefici- 
ary to  show  suicide  of  assured  was  accidental,  ^7.— What  constitutes 
within  accident  policy,  561. 

ACCORD  AND  SATISFACTION— What  is,  161. 

ACTION— Delay  through  arbitration  a  waiver  of  limitation,  3.— Defective 
proofs  cannot  be  alleged  after  commencement  of,  3.— Additional  parties 
may  be  brought  in  by  plaintiff  or  defendant  before  trial,  when  necessary 
and  proper,  on  terms  prescribed  by  court,  4.— Stipulation  for  proofs  must 
be  complied  with  before  commencement  of,  8.— Where  maintainable 
against  corporations,  81. — Where  arbitration  is  condition  precedent  to,  82. 
—  In  quo  warranto,  170.  — Right  of  husband  to  sue  company  for  property 
owned  jointly  by  hiraseif  and  wile,  248.  -  Promise  of  payment  a  waiver  of 
limitation  as  to,  326.— Agreement  for  arbitration  not  a  bar  to,  402. — In 
case  of  foreign  corporation  may  be  brought  in  any  State  where  business  is 
transacted,  641. — Member  of  benevolent  asssociation  cannot  maintain 
without  complying  with  provision  of  constitution  that  trustees  examine 
claim,  723. — May  be  brought  by  a^ent  intrusted  with  sole  management  of 
business,  in  principal's  name,  during  latter's  absence,  802.— Right  of  by 
receiver  of  foreign  mutual  corporation  for  assessments,  883. 

ADJUSTER— Measure  of  damages  not  restricted  by  proofs  of  loss  in  case  of 
false  representations  by,  805 

AJDJUS  FMENT — And  payment  by  unauthorized  agent,  162.— Liability  in  case 
of  compromise  and  surrender,  162. 

AGENCY — For  no  specified  time  when  terminated  by  company  does  not  en- 
title agent  to  renewal  commissions,  5,  475. 

AGENT— Can  bind  his  principal  where  latter  receives  no  benefits,  4. — Con- 
tract of  with  company,  for  no  specified  period,  terminable  at  election  of 
either  party,  5,  475.  — May  waive  provision  re^ardin^  assignment,  5. — 
Power  of  as  to  cancellation,  563. — Knowledge  ofother  insurance  a  waiver 
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of  forfeiture,  464. — RepresentationB  of  wirtiin  liia  aut  hority  biudiug  on  priL- 
cipal,  81,  321. — Adjustment  and  payment  by  unauthorized,  16;J.— Opinion 
or  as  to  keeping  mortgaged  property  insured,  will  not  render  him  liable. 
165. — Compromise  of  claim  by  is  vitiated  by  fraud,  242. — Eftect  of  parol 
agreement  to  insure  in  other  companies  represent43d  by  him,  245. — Cannot 
waive  conditions  where  his  powers  are  limited  in  printed  policy,  248. — 
Company  responsible  for  representations  of,  dl,  321. — Cannot  make  con- 
tract with  himself  without  consent  of  principal,  317.  — Broker  is  not  to  re- 
ceive premium,  323. —May  waive  proofs  of  loss,  326. — Acts  and  declara- 
tions of  not  admissible  as  evidence  against  principal  until  authority 
shown,  401.— Responsibility  of  foreign  corjioration  for  malicious  prosecu- 
tion by,  401. — Wlien  insured  is  not  responsible  f  >r  answers  of,  481. — 
Authority  of  agent  to  revive  contract  that  has  lapsed,  556. — Knowl- 
edge of  as  to  overvaluation,  563.  —Verbal  agreement  of  as  to  assessment,. 
566. — Evidence  of  embezzlement  by,  642.  -  Settlement  of  commissions  by 
compromise  final,  643.  -  Knowledge  of  when  not  a  waiver,  647.  — Knowl- 
edge that  ground  is  leased,  a  waiver  of  policy  provision,  648.  -  Policy  will 
be  reformed  to  agree  with  understanding  with,  648.— Relation  t>f  princi- 
pal and  created  only  by  contract,  proof  of,  721.— Of  unauthcu-ized  com- 
pany, acceptance  of  application  by  not  a  contractu  722  —Broker  is  not  for 
purposes  of  cancellation.  724.— Intrusted  with  sole  management  of  busi- 
ness may,  during  absence  of  principal,  sue  in  his  name,  802.  —  Proofe  of 
loss  by  are  sufficient  compliance  with  requirement  where  principal  cannot 
be  found,  802.— Soliciting  has  no  power  to  consent  to  assignment,  803. — 
Of  insurer  or  insured  in  mutual  company,  881. — See  Broker. 

ALIENATION — Sale  of  buildings  without  transfer  of  policy,  renders  policy 
void,  163. 

APPLICATION— Truth  of  answer  in,  slight  or  incidental  disorders  not  a  dis- 
ease, 5. — Where  misstatement  as  to  age  may  be  waived  by  company,  82. — 
Containing  agreement  as  to  total  abstinence  etc.,  part  of  contract  in  be- 
nevolent society,  84.— Construction  of  Ohio  statute  as  to  representation  aa 
to  age,  246.— Incomplete  answer,  honestly  made,  will  not  work  forfeiture, 
322. — Answers  in  construed  as  warranties  in  case  of  doubt,  481. — Answers 
by  agent  on  his  own  responsibility  not  those  of  insured,  481. — Strict  ac- 
curacy of  statements,  not  opinious,  required  in,  567. — What  constitutes 
complaint  of  blood  spitting,  721. — Acceptance  by  agent  of  unauthorize<l 
company  not  a  contract,  722. — Misrepresentations  in  may  be  waived  by 
acts  of  company  after  knowledge,  807. 

ARBITRATION— Limitation  of  time  to  bring  suit  waived  by  delay  on  account 
of,  3.— Provision  for  will  not  deprive  courts  of  jurisdiction,  82. — Where 
condition  precedent  to  action,  82.— When  not  a  condition  precedent,  402. 
—Agreement  for  will  not  bar  suit,  402. — Clause  ha.**  no  effect  in  contract 
of  reinsurance,  48/. — Construction  of  policy  as  to  request  for,  643. 

ARSON— May  be  joined  with  refusal  to  submit  to  examination  as  defense,  83. 

ASSESSMENT—  Construction  of  Ohio  statute  as  to  by  mutual  c(»mi»any,  166. 
—  Limitation  of  liability  to  in  case  of  mutual  company,  243.— Non-pay- 
ment of  in  benevolent  society  not  excused  by  sickness,  404.— Premium 
note  not  an  absolute  obligation  until,  565. — Verbal  agreement  of  agent  as 
to,  566.  -In  order  to  recover  on  benevolent  certificate,  it  miist  be  shown 
that  assessment  was  levied  and  collected,  803. — Right  of  action  by  re- 
ceiver of  foreign  mutual  corporation  for,  t^3. 

ASSESSMENT  CORPORATION.— What  constitutes  insurance  in  case  of,  170. 

ASSIGNEE— Insurable  interest  of  in  case  of  insolvency,  728. 

ASSIGNMENT— Policy  provision  i)rohibiting  assignment  unless  indorsed,  may 
be  waived  by  agent,  5.— Of  policy  as  collateral  security  for  advances  vests 
title  to  policy  in  assignee,  6.— Eliect  of  reserved  power  to  alter  beneficiary 
on  evidence  of  insured  as  tonon  payment  in  benevolent  society,  831— Power 
of  wife  to  assign  life  policy,  322 —Considt  ration  for  life  policy,  322.— Of 
unearned  premium  by  insured  without  notice  of  cancellation,  does  not  ren- 
der company  liable,  643. — Effect  of  on  right  to  cancellation,  644.  —Of  wife's 
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to  one  having  no  insurable  interest  void,  723. — SoHcitinff  agent 
iia-t  no  power  to  consent  to,  803. — Effect  of  to  creditor  of  wife's  policy  on 
rij;lits  of  children  beneficiaries,  808.  —  Of  policy  to  secure  loan  not  pro- 
hibited, 881. — Title  in  case  of  absence  of  insurable  interest,  882. —When 
invalid,  882. 

ATTACHMENT — Premium  note  cannot  be  attache4l  for  assessment  until 
notice,  565. 

BAN KRUl^TCY— Finding  of  provable  claim  in  decree  of  adjudication  not  con- 
clusive, 403. — Purchased  claims  as  set-off  against  insurance,  403. — See  In- 
solvency. 

BENEFICIARIES— Policy  payable  to  wife  and  children,  includes  children  by 
•  former  wife.  562.— Effect  of  aftsignment  of  wife's  policy  to  creditor  on 
children,  808. 

BENEFICIARY — Title  to  funds  of  benevolent  society  in  case  of  surrender  and 
change  of,  163.  -  Construction  of  benevolent  society  certificate  as  to,  164. 
— When  stranger  or  creditor  cannot  be  in  benevolent  society,  404. — Who- 
may  bo  in  benevolent  association,  482. —Appointment  of  in  benevolent 
society  may  be  revoked,  482- -Who  may  be  under  charter  of  Supi*em6 
Lodge  K.  of  H.,  482.— Mode  of  changing  in  benevolent  society,  635. — 
Widow  as  in  mutual  association,  719.— When  failure  to  name  cau.s(»,8  lapse 
in  the  benefit ;  parol  evidence  not  admissible  to  show  in  benevolent  society, 
804. 

BENEVOLENT  ASSOCIATION.— Who  may  be  beneficiaries,  482.— Compen- 
sation of  trustees  in,  482.— Onster  in  case  of,  482.— Mode  of  changing 
beneficiary,  635.— Member  cannot  maintain  action,  until  opportunity  for 
trustees  to  examine  claim,  as  provided  by  constitution,  723. — In  order  to 
recover  on  certificate,  must  be  shown  that  assessment  was  levied  and 
collected,  803.  -Nature  of  j  when  failure  to  nominate  a  beneficiary  causea- 
lapse  in  the  bene^t,  804. 

BENEVOLENT  SOCIETY— Construction  of  regulations  of,  83.— Effect  of  re- 
served power  to  alter  beneficiary  on  evidence  of  insured  as  to  non-pay- 
ment, 83.— Construction  of  contract,  84. — Agreement  as  to  total  absti- 
nence, 84. — Fraud  in  application  of  waived  by  continued  assessment,  87. 
— Title  to  funds  in  case  of  surrender  and  change  of  beneficiary,  163.— Con- 
struction of  certificate  as  to  beneficiary,  164.  —Title  to  policy  of,  247. — 
Non-payment  of  assessment  not  excused  by  sickness,  40*. — When  stran- 
ger or  creditor  cannot  be  a  beneficiary,  404. — Appointment  of  beneficiary 
in  may  be  revoke<l,  482.— Construction  of  charter  Supreme  Lo<lge  K.  of  H. 
as  to  beneficiary,  482. — A  life  company  within  the  Iowa  statute,  562. — 
Assessment  not  binding,  when,  5(>3. — Mode  of  changing  bencficiar>',  635. — 
Construction  of  certificate  as  to  heirs  and  devisees,  803.— Parol  evidence 
not  admissible  to  show  beneficiary  in,  804.— .Assignment,    when   invalid^ 

BILL  OF  LADING— Reserving  right  to  transship  not  binding,  726. 

BILL  OF  SALE— Sole  ownership  in  case  of,  of  personal  property,  ^T^, 

BROKER— Not  the  agent  of  company  to  receive  payment  of  premium,  323.— 
Knowledge  of  as  to  increase  of  risk,  409. — Notlhe  agent  of  insured  to  re-, 
ceive  notice  of  cancellation,  724.— See  Broker. 

BY-LAW — Of  mutual  company,  when  not  binding  on  insured,  883. 

CANCELLATION— Agreement  of  insurer  to  accept  less  than  a  ratable  propor- 
tion of  unearned  premium  binding,  8t). — Authority  to  make  includes  au- 
thority to  reduce  policy  and  release  from  liability,  86.— Right  of  only  ex- 
ercised in  strict  compliance  with  the  condition,  86.— Power  of  agent  m  re- 
ganl  to,  563. — Proof  of,  563.— Assignment  of  unearned  premiums,  without 
notice  of  cancellation  to  company,  does  not  create  liability,  643. — Effect  of 
assignment  on  liability  for  unearned  premiums,  644. — Broker  not  the- 
agent  of  insured  to  receive  notice  of,  724. 

CAPITAL  STOCK— Subscriptions  in  case  of  increase  of,  644. 

CARRIER — Insurable    interest    and   subrogation  under  open  cargo  policy^ 
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362. — Subrogation  of  under  contract  in  bill  of  lading,  410. — ^Effect  of 
bill  of  lading  on  the  insurance  contract,  subrogation  in  case  of,  rights  and 
liability  of,  insurable  interest  of,  724.  —Transshipment  by  releases  the  in- 
surer, 726. 

CIRCULAR— As  evidence  of  dividends,  241. 

COMPROMISE— By  agent  is  vitiated  by  fraud,  242. 

•CONSIGNEE— Insurable  interest  and  subrogation  under  open  cargo  policy, 
382. 

consignor-Is  not  obligated  to  insure,  7. 

<:;ONSTRUCTION- Of  regulations  of  benevolent  society,  83.— Of  benevolent 
contract  84.— Of  statute  liability  as  to  bad  faith,  87.— Of  declarations  by 
officers  as  to  dividends,  164.— Of  benevolent  certificate  as  to  beneficiary, 
164.  -Of  Ohio  statute  as  to  mutual  company,  166. — Of  Ohio  statute  as  to 
representations  as  to  age,  246.  ~  Of  contained  in,  1-^23. — Of  statute  as  to 
insolvency,  325. — Of  charter  Supreme  Liodge  K.  of  H.  as  to  beneficiary, 
482.— Of  policy  as  to  request  for  arbitration,  643. — Of  benevolent  certifi- 
cate as  to  heiTs  and  beneficiaries,  803. 

CONTAINED  IN- Construction  of,  323. 

•CONTRACT— By  agent,  within  apparent  scope  of  his  authority,  binds  his 
principal,  4. — Application  containing  ap^reement  as  to  total  abstinence 
etc.,  part  of  contract  in  benevolent  society,  84. — Construction  of,  of  be- 
nevolent society,  84. — Parol  evidence  not  admissible  to  vary,  89. — Parol 
is  binding  when  preliminary,  245. — Usage  not  peimitted  to  contradict 
what  is  plain  in,  249. — Agent  cannot  make  with  himself,  without  consent 
of  principal,  317.  —State  enactment  not  an  impairment  of  company's, 
325.— Oral  by  secretary  is  valid,  407.— Evidence  of  usa^e  not  admissible 
to  invalidate  oral,  407.— Open  policy  clause  reouiring  indorsement  does  not 
invalidate  oral ;  authority  of  secretary  to  make  oral,  407.— Owner,  with 
knowledge  of  failure,  cannot  claim  indemnity  for  breach  of  contract  to 
keep  insured,  483.—  Subsequent  written  policy  as  evidence  of  terms  of  oral, 
485. —Authority  of  agent  to  revive  lapsed,  556. — Relation  of  principal  and 
agent  created  only  by,  721.  -Acceptance  of  application  by  agent  of  un- 
authorized company  not  a,  722.— Marriage  brokerage  void  as  against  pub- 
lic policy,  804. — Marriage  policy  void  without  insurable  interest,  805. 

CONTRIBUTION— Relation  of  parties  in  case  of,  404. 

CORPORATION— Where  action  against  may  be  maintained,  81. 

CREDITOR —Gift  as  against,  11.— Garnishment  by  does  not  estop  husband 
from  suing  for  amount  due  wife,  248. — Right  of  in  case  of  wife's  policy, 
310. — Cannnt  be  beneficiary  in  benevolent  society  when,  404. — Effect  of 
assignment  to  of  wife's  policy  on  rights  of  children  beneficiaries,  808. 

DEATH -In  violation  of  law,  9.  10.— Proofs  of  proper  to  show  that  cause  was 
not  among  those  excluded  by  policy,  164.— Accidental  from  poison  not 
covered  by  accident  policy,  170.— Proximate  cause  a  question  of  fact,  561. 

DEFENSE— Arson  may  be  joined  with  refusal  to  submit  to  examination  as,  83. 

DEPOSIT— With  superintendent  not  affected  by  insolvency,  646. 

DESCRIPTION— Contained  in,  323.— Reformation  in  case  of  ambiguity  of, 
324.— Of  shipping  line  in  case  of  chartered  vessel,  484.— Effect  of  errone- 
ous on  reinsurance,  487.— Meaning  of  "Stock  of  Rags"  may  be  proved 
by  usage,  725. 

DEVIATION— Transshipment  through  ship-owners  releases  insurer,  726. 

DISEASE— Slight  or  incidental  disorders  not  a,  5.— What  evidence  regarding 
is  admissible,  484. — What  constitutes  complaint  of  blood  spitting,  721. 

DIVIDENDS— Declaration  of  by  officers  construed,  164.— Effect  of  on  renew- 
als, 164.— Controlled  by  charter,  241.  —Circular  of  company  as  evidence 
of,  241.— Company  not  bound  to  define  "  reserve  dividend,''  645.— Juris- 
diction as  to  company  accounting  for  management  of  reserve  dividend 
fund  matter  of  discretion,  645. 
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DUE  DILIGENCE  —When  not  used  in  having  veBsel  repaired  will  not  pre- 
vent  recovery  unless  defect  contributed  to  loss,  91. 

EMBEZZLEMENT  -  Evidence  of  by  agent,  fr42. 

ERROR— Harmless  cannot  be  complained  of  on  appeal,  242. 

EVIDENCE— Of  medical  attendants  inadmissible,  6,325,  485.— Of  usage  in 
case  of  fireworks,  9.— Objections  to  cannot  be  uTge<i  unless  specifically 
made  at  trial,  84. — Parol  of  violation  of  pledge  of  total  abstinence  in 
benevolent  order  admissible,  [84. — Where  verdict  is  directed,  all  evidence 
adverse  to  direction  taken  to  be  established,  87.— Part  of  a  deposition 
may  be  read  with  consent  of  court,  87. — Parol  not  admissible  to  vary 
contract,  89.— Objections  must  be  made  if  leading  questions,  proving  by 
parol,  etc.,  are  to  be  ruled  against,  90. — Proofe  of  death  proper  to  show 
that  cause  of  death  was  not  among  those  excluded  by  policy,  1&4.— Of 
oral  agreement  to  keep  premises  insured  not  admissible  to  vary  terms  of 
mortgage,  165. — Burden  of  proof  on  beneficiary  to  show  that  suicide  was 
accidental,  237.— Effect  of  demurrer  is  to  concede  truth  of  all  adversary's 
allegations,  242.— Letter  from  insured's  attorney  to  company  inadmissi- 
ble, 325.— Of  medical  attendant  privileged,  6,  325,  485.— Declarations  of 
insured  as  to  his  health  before  application  not,  325. — Letters  of  company 
admissible  as  evidence  of  waiver,  326.— When  waiver  of  policy  provision 
cannot  be  proved  by  parol  evidence  of  custom,  328. — Parol  admissible 
to  show  course  of  dealings  with  broker,  328.— Acts  and  declarations  of 
sub-agent  not  admissible  against  principal  until  authority  shown,  401. — 
Letter  from  company  to  agent  as,  401.— Of  company's  mode  of  business 
admissible  to  show  authority  of  secretary  to  make  contract,  407. — Of 
usage  not  admissible  to  invalidate  oral  contract,  407.  — Of  author  of  let- 
ters as  to  his  motives  inadmissible,  483. — Of  issning  of  policy  and  refusal 
to  pay  claim,  admissible,  484.— Hypothetical  questions  to  experts  as  to 
effect  of  certain  disorders  inadmissible,  484. — 'ndorsements  on  proofs, 
showing  time  of  delivery,  admissible,  484.  -  Declarations  of  insured  as  to 
previous  sickness  inadniissible,  484.— Executor  cannot  waive  statute  as 
to  privileged  communications  to  physician,  485.— Paper  may  be  read  ai^d 
execution  proved  subsequently,  563.— Knowledge  of  agent  as  to  over- 
valuation, 563.— Previous  testimony  incompetent  when  witness  can  be 
])nt  on  stand,  563.  —Admission  of  immaterial  cannot  be  assigned  as  error, 
563. — Of  embezzlement  by  agent,  642. — Privileged  statements  of  physi- 
cian in  proofs  of  death  not  admissible,  721.— Burden  of  proof  of  breach 
of  warranty,  721.— As  to  ownership  in  case  of  bill  of  sale  of  jiersonal 
property,  805.— Preponderance  of  in  case  of  experts,  806.— Of  waiver  of 
proofs  of  loss  admittsible  without  special  pleading,  807.— Of  representa- 
tions of  agent,  when  inadmissible,  883.— Of^agent's  consent  to  valuation, 
886. 

P2XECUTI0N — Lew  on  propertv  not  such  change  of  title  as  will  render  pol- 
icy void,  327,  552. 

EXECUTOR— Title  of  where  insured  is  not  the  beneficiary,  886. 

EXPENSES— Of  raising  and  reshipment  of  cargo  in  case  of  two  wreckers, 
87.— Adjustment  of  m  case  of  constructive  total  loss,  91. — Right  of  aban- 
donment where  the  cost  of  repairs  exceeds  fifty  per  cent,  793. 

EXPERTS— Preponderance  of  evidence  in  case  of,  806. 

FINDING  of  JURY— Cannot  be  impeached  when  justifiable  from  either  of 
two  interpretations,  9. 

FIREWORKS -Not  prohibited  in  fancy-notions  store,  9. — Not  gunpowder, 
246. 

FORECLOSURE— Not  an  increase  of  risk  as  to  mortgagee,  406. 

FOREIGN  COMPANY— Responsibility  for  malicious  prosecution  by  agent, 
401.— Action  in  case  of  may  be  brought  in  any  State  where  business  is 
transacted,  641.— Liability  of  members  in  mutual,  883. 

FORFEITURE — Is  waived  by  collecting  assessments  with  knowledge  of  mis- 
representation, 7— For  failure  to  pay  interest  on  premium  note  not  valid 
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where  dividends  accrued  might  have  been  applied  by  company  in  pay- 
ment, 8.— Receipt  of  premium  by  party  having  authority,  after  breach  of 
condition  for  its  payment,  waiver  of,  89.  —Failure  to  pay  premium  on 
day  appointed  involves  absolute,  89.— Payment  of  premium  by  dishonored 
bill  of  exchange  a  cause  of,  168. — Incomplete  answer,  honestly  made, 
will  not  work,  322.  -  Issue  of  policy  or  receipt  of  premium  after  knowl- 
edge a  waiver  of,  486. — Knowledge  of  agent  as  to  other  insurance  a 
waiver  of,  564.— Clear  overvaluayon  will  effect,  although  made  through 
mistake,  666. — Non-payment  of  interest  on  premium  note  will  not  work 
in  case  of  commuted  policy,  728. — May  be  waived  by  acts  of  company 
after  knowledge,  807. 

FRAITD— Construction  of  statute  liability  as  to,  87.  —In  application  of  ben- 
evolent society  waived  by  continued  assessments,  87. — Questions  of  de- 
pendent on  conflicting  testimony  cannot  be  reviewed  by  appellate  court, 
164. — Compromise  of  claim  by  agent  is  vitiated  by,  242. 

FREIGHT  -Liability  of  cargo  for  in  case  of  sinking  and  abandonment,  883. 

•GARNISHMENT— By  creditor  does  not  estop  husband  from  suing  for  amount 
due  wife,  248. 

GENERAL  AVERAGE— Liability  for  expenses  of  raising  and  reshipment 
in  case  of  two  wreckers,  87. — When  contribution  will  he  enforced,  404. — 
Foundation  of,  405.— Repairs  subject  to  in  case  of  voluntary  stranding, 
801. 

'GIFT — As  against  creditors,  11.— Inter  vivos,  395. 

GUNPOWDER— fireworks  not,  246.— In  excessive  quantities  voids  policy  on 
country  stock,  487. 

HEALTH— What  constitutes  sound ;  subsequent  condition  immaterial,  82. — 
Declarations  of  insured  as  to  before  application  not  evidence,  325. — What 
constitutes  complaint  of  blood  spitting,  721. 

HUSBAND— Right  of  to  insure  wife's  property,  248. 

INCREASE  OF  RISK— Foreclosure  not  as  to  mortgagee  an,  406.— See  Risk. 

INCUMBRANCE —Notice  of  subsequent  may  be  required,  8S3.— Omission  of 
in  proofs  of  loss  where  harmless  will  not  forfeit  insurance,  885. 

INSOLVENCY— Construction  of  Illinois  statute  as  to,  325.— Purchased  claims 
as  set-off  against  reinsurance,  403.— Finding  of  provable  claim  in  decree  of 
adjudication  not  conclusive,  403. — Does  not  change  character  of  company's 
deposits  with  superintendent,  646.— Excuses  non-payment  of  premium, 
647.— Law  authorizing  receiver  constitutional  in  Illinois,  727.— Insurable 
interest  of  assignee,  728.— See  Bankruptcy. 

INSURABLE  INTP:REST-Of  reputed  wife,  7.— Of  stockholder  in  con^orat* 

Sroperty,  88.— Making  policy  payable  to  one  without  not  illegal,  163. — 
'f  carrier,  consignee  and  owner  of  cargo  insured  for  whom  it  may  concern, 
i;82.— Of  mortgagor  after  sale  of  premises,  406 —Of  leusee  where  lessor 
agreed  to  buy,  564.— Son-in-law  has  no,  647.- In  case  of  foreclosure,  64^?. 
—Assignment  of  wife's  policy  without  is  void,  723.— Of  carrier,  724.— Of 
insolvent's  assignee,  728.— Of  trustee,  793.— Marriage  policy  without  void, 
805.— Title  in  case  of  assignment  of  life  policy  to  one  having  no,  882. 

INSURANCE— Seller  not  obligated  to  effect  on  consignment  of  goods,  7— 
What  constitutes  in  .case  of  assessment  corporation,  170. — Premium  note 
for  unauthorized  is  void,  729. 

INTEREST— Failure  to  pay  does  not  forfeit  policy  where  dividends  are  ajipli- 

cable,  8. —Failure  to  pay  suspends  policy,  487.— Non-payment  incase  of 

commuted  policy  will  not  forfeit,  728.— Error  as  to  date  when  computed 

♦     not  ground  for  reversal,  871. — Temporary  transfer  of  part  does  not  forfeit 

insurance,  879. 

JURISDICTION— Agreement  to  arbitrate  will  not  deprive  courts  of,  82. 

JURY— Whether  tornado  is  caused  by  lightning  a  question  for,  806. 

KEEPING  AND  STORING— Of  prohibited  articles  in  adjoining  storeroom  not 
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an  increase  of  hazard  within  the  same  premises,  88. — Gunpowder  in  ex- 
cessive quantities  voids  policy  on  country  stock,  4b7. — Ln  violation  of 
the  policy  only  suspends  iusurance,  885. 

KNOWLEDGE — Of  removal  of  goods  not  a  waiver,  323.— Of  agent  in  case 
of  misrepresentation  in  regard  to  age,  399.— Of  owner  of  breach  of 
contract  to  keep  insured  a  waiver,  483.— Of  broker  as  to  increase  of 
risk,  409.  -  Of  a^ent  as  to  overvaluation,  563.— Of  agent  as  to  other  insur- 
ance a  waiver  ol  forfeiture,  564.— Of  agent  when  not  a  waiver,  647.  — Of 
agent  waives  provision  rendering  policy  void,  648. —Misrepresentations 
may  be  waived  by  acts  of  company  after,  807. 

LESSEE— Insurable  interest  of  where  lessor  agreed  to  purchase,  564. 

LEVY — ^Not  a  change  of  possession,  327,  ^52. 

LIABILITY— Of  company  for  parol  agreement  of  agent  to  insure  in  other  com- 
panies represented  by  him,  245. — Of  railroad  for  fires  through  negligence, 
7^. — Of  cargo  for  freight  in  case  of  sinking  and  abandonment  to  under- 
writers, 8.^3. — Of  members  in  foreign  mutual  company,  d83. 

LIEN— Company  has  noon  vessel  for  unpaid  premium,  647. —Maritime  un- 
recognized by  law  of  place  of  contract  will  not  be  enforced,  647. 

LIMITATION— As  to  time  for  bringing  suit  waived  by  delay  in  arbitration,  3. 
— In  case  of  liability  to  assessment  in  mutual  company,  243.— Statute  of 
in  respect  of  assignment  of  life  policy,  322. — Promise  of  payment  a  waiver 
of,  326. 

LOAN — Assignment  of  policy  to  secure  not  prohibited,  881. 

LOSS— Charter  provision  as  to  time  for  payment  of  cannot  be  set  aside  by  a 
regulation  subsequent  to  issue  of  policy,  89.— Of  unsea worthy  vessel  will 
not  prevent  recovery  unless  defect  contributed  to  such  loss.  91. — When 
constructive  total,  91. — Recovery  for  when  omitted  from  proois,  165. 

MARRIAGE— Brokerage  contracts  void  as  against  public  policy,  804. 

MARRIAGE  POLICY— Without  insurable  interest  void,  805. 

MEASURE  OF  DAMAGES-How  they  should  be  estimated  in  case  of  con- 
str active  total  loss,  91.— Recovery  for  loss  omitted  from  proofs,  165.— 
Nominal  damages  only  are  recoverable  for  failure  to  insure  wiiere  no  harm 
resulted.  165. — What  is  not  an  overvaluation  under  the  three-fourths  nile, 
165. — Under  excess  policies,  169.  —Not  restricted  by  proofs  of  loss  in  case  of 
false  representations  by  adjuster,  805. 

MEDICAL  ATTENDANTS— Evidence  of  inadmissible,  6,  325.— Knowledge  of 
privileged  as  to  executor,  485.— Privileged  statements  of  in  proofs  of  death 
not  admissible,  721. 

MISREPRESENTATIONS.— By  insured  waived  by  company  collecting  assess- 
ment after  discovery,  7. — See  Representations. 

MISTAKE— Not  an  excuse  for  clear  overvaluation,  566. 

MORTGAGE— Not  affected  by  agreement  to  keep  premises  insured,  165. — Fore- 
closure not  an  increase  of  risk  as  to  mortgagee,  406. —Insurable  interest  in 
case  of  foreclosure,  648  — Effect  of  when  hel  J  by  president  of  insurer,  801. 
— Sole  ownership  in  case  of  a  bill  of  sale  of  personal  property,  805. 

MORTGAGEE— May  insure  as  general  owner,  406.— Rights  of  under  mort- 
gage clause,  409. 

MUTUAL  COMPANY— Construction  of  Ohio  statute  as  to  assessments  and 
profits,  166.— Limitation  in  case  of  liability  to  assessment  in,  243.— Con- 
struction of  Ohio  statute  as  to  organization  and  assessments,  243. — ^When 
ecpiity  will  relieve  from  liability  on  premium  notes,  648. — Agent  of  insured 
or  insurer,  881.— When  by-law  is  not  binding  on  insured,  883. 

NEGLIGENCE — Right  of  carrier  to  subrogation  in  case  of  o)>en  cargo  policy, 
382.— Liability  of  railroad  for  fires  through,  729. 

NOTICE — Delay  in  giving  will  not  affect  the  rights  of  insured  where  delay 
has  done  no  injury  to  insurer,  793.— Of  subsequent  incumbrance  may  be 
required,  883. 
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OTHER  INSURANCE— A  voidable  second  policy  a  violation  of  provision  re- 
garding, 7,— Knowledge  of  agent  a  waiver  of  forfeitnre,  564. 

0VERIN8URANCE— Effect  of  through  mistake  to  avoid  policy,  5(56. 

PAROL  CONTRACT— When  preliminary  is  binding;  equitable  remedies  in 
case  of;  effect  of  when  agents  represent  other  companies,  215. — 8ee  Con- 
tract. 

PARTIES— Additional  may  be  brought  in  by  plaintiff  or  defendant  before 
trial,  when  necessary  and  pro{)er,  on  terms  prescribed  by  court,  4. 

PARTNERSHIP — Incompleted  agreement  for  not  a  change  of  title,  167.— When 
a  question  for  jury,  485. 

PERILS— In  making  landings  are  perils  of  navigation,  91. 

PLEADING— Continuance  of  cases  on  account  of  absence  of  counsel  not 
favored,  90. —Company  cannot  be  compelled  to  tile  application  and  medi- 
cal examination  with  clerk  <^t  court,  245. — Failure  to  respond  to  questions 
in  pleading:s,  324. — Effect  of  demurrer,  486.  -  Evidence  of  waiver  of  proofis. 
of  loss  admissible  without  special,  807.- -Allegation  of  plaintiff' failing  to 
st>Bte  insured^M  interest  at  the  time  of  burning  defective,  871.— Evidence 
as  to  watchman  when  admissible,  887. 

POLICY — Assignment  of  as  collateral  security  for  advances  vests  title  to 
policy  in  assignee,  6.— What  is  an  open,  8.— Gift  of  as  against  credi- 
tors, 11. — Insurable  interest  of  carrier,  consignee,  and  owner  under  open 
cargo,  382. — Gift  inter  vivos,  395. — What  property  is  covered  by  an  open, 
468.— Issue  of  policy  or  receipt  of  premium,  after  knowledge,  a  waiver 
of  forfeiture,  486  — Made  payable  to  wife  instead  of  insured  uy  mistake 
not  remediable,  567. 

POLICY  FORM— Prescribed  a  contract,  not  a  statute,  402. 

POSSESSION.— Levy  not  a  change  of,  552. 

PRACTICE— Appeal  under  Illino's  statute,  483.— Issues,  when  sufficient,  565. 
— Granting  of  continuance  discretionary  with  judge,  565. — Omission  of 
judge  to  charge  on  matters  arising  only  on  verdict  no  error,  565.  -Ques- 
tion for  jury  as  to  increase  of  risk,  566. — In  case  of  embezzlement  by 
agent  not  necessary  for  company  to  prove  authority  to  do  business,  (42.— 
Verdict  will  not  be  disturbed  where  evidence  is  conflicting,  643.— Com- 
plainant cannot  interrogate  as  to  matters  not  put  in  issue,  645.  -Answer 
pleading  breach  of  warranty  throws  burden  of  proof  on  plaintiff,  721. 

PREMIUM— Failure  to  pay  on  day  appointed  involves  absolute  forfeiture,  89. 
—Where  payable  on  demand  of  companj'  assured  can  await  notice  from 
insurer,  fe.— To  whom  and  where  payment  may  be  made.  89. — Receipt 
of  by  party  having  authority  after  breach  of  condition  for  its  payment, 
waiver  of  forfeiture,  89. — Payment  of  by  dishonored  bill  of  exchange  a 
cause  of  forfeiture,  168.  —Broker  not  agent  of  company  to  receive,  3iS. — 
General  agent  may  waive  payments,  486.— Payment  excused  by  in- 
solvency, 647.— Unpaid  is  not  a  maritime  lien,  647. 

PREMIUM  NOTE— Failure  to  pay  interest  on  does  not  forfeit  policy  where 
dividends  on  same  might  be  applied  in  paj-ment^  8.  -  Failure  of  company 
to  send  notice  will  not  excuse  non-payment  of  interest,  487.— Failure  to 
pay  interest  suspends  policy,  487. — Not  an  absolute  obligation  until 
assessment  and  notice,  565.— Verbal  agreement  of  agent  as  to  assess- 
ment, 566.— When  equity  will  relieve  from  liability  on,  648.— Non-pay- 
ment of  interest  will  not  work  forfeiture  in  case  of  commuted  policy,  72S8. 
— For  unauthorized  insurance  is  void,  729. — Right  of  action  by  receiver 
of  foreign  mutual  company  for  assessments,  883. 

PROHIBITED  RISK— Fireworks  not  gunpowder,  246.— Gunpowder  in  exces- 
sive quantities  voids  policy  on  country  stock,  487. 

PROOFS  OF  DEATH  -Proper  to  show  that  cause  of  death  was  not  among 
those  excluded  by  policy,  164.  —Denial  of  liability  a  waiver  of,  169. — 
Waivers  of  objections  to,  169.— A  prerequisite  of  payment,  484. 

PROOFS  OF  LOSS— Defective  cannot   be  alleged   after   commencement  of 
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action,  3.— Stipulation  for  mnat  be  complied  with  before  recovery,  8. — 
Acceptance  of  a  waiver  of  misstatementn  in  application,  90.— Recovery 
for  lo88  omitted  from,  165.  — May  be  waived  by  agent,  326. — When  im- 
possible insured  may  recover  without,  326. — Unintentional  omission  from 
not  a  false  statement,  408.— Denial  of  liability  a  waiver  of,  728.— By 
agent  sufficient  compliance  with  requirement  where  principal  cannot  be 
found,  80*2  —Return  for  amendment  without  objection  as  to  lapse  of  time 
a  waiver,  802.  -Measure  of  damages  not  restricted  by  in  case  of  false  rep- 
resentations by  adjuster,  805.— Evidence  as  to  waiver  of  admissible  with- 
out special  pleading.  807.— How  sufficiency  determined;  harmless  omis- 
sion of  incumbrance  through  mistake  will  not  forfeit,  885. — What  is  suf- 
ficient statement  of  title  in,  886. 

QUO  WARRANTO—Action  in,  170. 

RAILROAD — Liability  of  for  lires  through  negligence,  72?). 

RAISING  AND  RKSHIPMENT— Liability  for  expenw^s  of  in  case  of  two 
wreckers,  87, 

REFORMATION— Mistake  must  be  mutual,  246.  — In  cane  of  ambiguity  of  de- 
scription, 324. — Will  be  allowed  as  to  facts  explained  to  agent  and  not 
properly  stated  in  policy,   648. 

REINSURANCE— Construction  of  policy  as  to  resbipment,  169. -Effect  of 
arbitration  clause,  effect  of  misdescription,  4h7. — Misdescription  of  loca- 
tion, 488.— Breach  of  orjil  representations  before  contract  not  a  valid 
defense,  488. 

RELATIVES — Who  are  near  a  question  of  law,   322. 

REMOVAL  OP  GOODS— Knowledge  of  not  a  waiver,  323. 

REPAIRS — When  one-third  new  for  old  is  inapplicable,  91. — Where  cost  of 
exceeds  fifty  per  cent  right  to  abandon  exists,  793.— Subject  to  general 
average  in  case  of  voluntary  stranding,  801. 

REPRESENTATIONS— Of  agent  within  his  authority  binding  on  principal, 
81.— Construction  of  Ohio  statute  as  to  age,  246. — Company  responsible 
for  those  of  agent,  321. — Knowledge  of  agent  in  case  of  misrepresenta- 
tion as  to  age,  399.— Fraudulent  will  work  forfeiture,  481. — Answers 
in  application  construed  as  warranties  in  ciise  of  doubt,  481. — Can  com- 
pany set  up  false  when  not  reduced  to  writing  f  4t6.-  Damages  not  re- 
stricted by  proofs  of  loss  in  case  of  false  statements  by  adjuster,  805. — For- 
feiture for  misrepreseutation  may  be  waived  by  acts  of  company  after 
knowledge,  807. 

RESHIPMENT— fonstructioii  of  policy  as  to,  169. 

RESIDENCE —Where  policy  IS  comunited  to  proportional  paid-U]>,  the  con- 
tract is  complete,  and  insured  exempted  from  iirovision  against  torri<l 
zone,  90. 

RISK — Increase  of,  See  Keeping  and  Storing,  Increase  of  Risk. — Storing  of 
prohibited  articles  in  adjoining  storeroom  not  an  increase  of  within  same 
premises,  88.— Increase  of  by  tenant,  without  knowledge  of  lan<llord, 
avoids  policy,  566. — Self-evident  increase  of,  409.-  Increase  of  by  tenant, 
^108. — Knowledge  of  insured  as  to  increase  of  by  tenant,  408. — ^Death  in 
violation  of  law,  9,  10. — Fireworks  not  prohibited  in  fancy-noticms 
store,  9.— Illegal  use,  or  keeping  and  storing  in  violation  of  policy,  only 
suspends  insurance,  885. 

SEAWORTHINESS— Contract  as  to  implied  when  vessel  leaves  port  of  de- 
parture, 91. 

SECRETARY— Authority  to  make  oral  contract,  407. 

STOCK — Purchase  and  sale  by  corporation  of  its  own,  727. 

STOCKHOLDER — Insurable  interest  of  in  corporate  property  not  altered  by- 
sham  sale,  88. — Title  of  having  a  lien  not  absolute,  327. 

SUBROGATION— Under  open  cargo  policy  in  case  of  carrier,  consignee  and 
owner.    Eflect  of  Negligence,  384>.— Of  carrier  under  contract  in  bill  of 
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lading,  410.  — Ri&[lit  of  in  case  of  carrier,  724.  —Right  of  no  defense  against 
action  in  case  of  loss  through  negligence  of  railroad,  729. 

SUICIDE— Marshaling  of  secnrities  in  case  of,  75.— Accidental  death  from 
poison  not  within  accident  policy,  170. — Burden  of  proof  on  beneficiary 
to  show  accident,  237. — Right  to  stipulate  for  reserved  sum,  247. 

TENANT— Increase  of  risk  by,  without  knowledge  of  landlord^  avoids  pol- 
icy, 566. 

TIME -Delay  through  arbitration  a  waiver  of  limitation,  3. — Charter  provi- 
sion as  to  time  of  payment  of  loss  cannot  be  set  aside  by  regulation  sub- 
sequent to  issue  of  policy,  89. — In  case  of  liability  to  assessment  in 
mutual  company,  243.— Statute  of  limitations  in  respect  of  assi^ment  of 
life  policy,  322. —Indorsements  on  proofs  showing  time  of  delivery,  ad- 
missible in  evidence,  484. — Proofs  returned  for  amendment  without  objec- 
tions as  to,  cannot  be  objected  to  as  too  late,  802. 

TITLE— To  policy  assigned  as  security,  vests  in  assignee,  6. — To  accident 
policy  as  against  creditors,  11.— To  funds  of  benevolent  society  in  case  of 
surrender  and  change  of  beneficiary,  163— Incompleted  agreement  for 
partnership  not  a  change  of,  167.— In  case  of  policy  of  benevolent  society, 
247.-  Of  husband  in  property  of  wife,  248.— To  property  purchased  by 
another  with  funds  of  insured,  248. — Of  husband  to  wife's  policy,  250. — 
'  To  wife's  policy.  310.— Levy  of  execution  on  property  not  such  change 
as  will  render  policy  void,  327.— Of  stockholders  having  a  lien  not 
absolute,  327.— Change  of;  mortgagee  may  insure  as  owner,  406. — 
Goods  in  trust  under  conflicting  policy  clauses,  411. — To  commissions  by 
agent  after  termination  of  agency,  475. — Levy  not  a  change  of 
posession,  552.— To  wife's  policy  in  case  of  divorce,  567. — Knowledge 
of  a^jent  waives  policy  provision  regarding  leased  ground,  648. —Where 
facts  were  explained  to  agent  contract  will  be  reformed  to  agree  with 
understanding  of  parties,  648.— Insurable  interest  in  case  of  foreclosure, 
648.  -  Sole  ownership  in  case  of  a  bill  of  sale  of  personal  property,  806. — 
Lease  is  change  of  possession,  806. — In  case  of  assignment  to  one  without 
insurable  interest,  8;^.— What  is  suflScient  statement  of  in  proofs  of  loss, 
886. — Of  executrix  where  insured  is  not  the  beneficiary,  886. 

TORNADO. -Whether  caused  by  lightning  a  question  for  jury,  866. 

TOTAL  LOSS — Is  constructive  when  expenses  exceed  half  the  value,  91. 

TRANSFER. — Temporary  of  part  interest  does  not  forfeit  insurance,  879. 

UNAUTHORIZED  COMPANY— Acceptance  of  application  by  agent  not  a 
contract,  722. 

USAGE — Evidence  of  in  case  of  fireworks,  9,— Not  looked  to,  to  contradict 
what  is  plain  in  contract,  248. — Parol  evidence  of  when  inadmissible  as  a 
waiver,  328,— Evidence  of  not  admissible  to  invalidate  oral  contract,  407. 
— Meaning  of  *'  stock  of  rags'*  may  be  proved  by,  725. 

VACANCY — Removal  of  tenant  without  knowledge  of  owner  violation  of 
provision  against,  171. — Temporary  absence  is  not,  171. 

VACANT — ^Elevator  used  at  intervals  and  men  always  arotind  it  not,  648. 

VALUATION — What  is  not  excessive  under  the  three-fourths  rule,  165. — 
Knowledge  of  agent  as  to  excessive,  563. — Effect  of  excessiye,  through 
mistake,  to  avoid  policy,  566.— Strict  accuracy  of  statements,  not  opin- 
ions, required  in  application,  567.— Evidence  of  af^ent's  consent  to,  886. — 
Intentional  to  secure  fair  adj^nstment  question  for  jury,  934. 

VALUED-POLICY.- What  constitutes,  877. 

VERDICT — Where  directed  all  evidence  adverse  to  direction  taken  to  be 
established,  87. — Will  not  be  disturbed  when  supported  by  evidence, 
404. 

WAIVER — Delay  through  arbitration  waives  limitation  of  time  to  bring 
suit,  3. — Agent  may  waiA^e  provision  requiring  indorsement  of  policy  in 
case  of  assignment,  5. — Where  company  collects  assessments  after  discov- 
ery of  misrepresentations  in  application,  82. — Where  misstatement  as  to 
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ago  in  application  is  waived  by  company,  82. — Fraud  in  application  of 
benevolent  society  waived  by  continued  assessments,  87. — Receipt  of 
premium  by  party  having  authority,  after  breach  of  condition  for  its  pay- 
ment, waives  forfeiture,  89.— Satisifaction  of  company  with  proofs,  after 
knowledge  of  misstatements  in  application,  a,  90. — Of  objections  to  proofs 
of  death,  169. — Denial  of  liability  a  waiver  of  proofs  of  death,  169. — 
Agent  cannot  waive  conditions  where  his  powers  are  limited  in  printed 
policy,  248. — Knowledge  of  removal  of  goods  not  a,  323. — Promise  of 
payment  waives  limitation,  326. — Letters  of  company  admissible  as  evi- 
dence of,  326. — Policy  provision,  when  it  cannot  be  proved  by  parol 
evidence  of  custom,  328. — ^Parol  evidence  admissible  to  show  course  of 
dealings  with  broker,  328. — Owner's  knowledge  of  breach  of  contract  to 
keep  insured,  a,  483. — Issue  of  policy  or  receipt  of  premiums  after  knowl- 
edge waives  forfeiture,  486. — Knowledge  of  agent  as  to  other  insurance 
w^aives  forfeiture,  564. — Knowledge  of  agent  w^hen  not,  647. — Knowl- 
edge of  agent  that  ground  js  leased  waives  provision  rendering  policy 
void,  648. — Denial  of  liability  a  waiver  of  proofs,  728. — ^Return  of  proo/s 
for  correction,  without  objection  as  to  time,  a,  802. — Evidence  of  as  to 
proo&  admissible  without  special  pleading,  807. 

WAREHOUSEMAN— Liability  of  for  loss  of  grain,  328. 

WARRANTY — Representation  in  regard  to  age  as.  399.— Burden  of  proof  in 
case  of  alleged  breach,  721. — Answer  in  application  construed  in  case  of 
doubt,  481. — By  breach  of  implied  againirt  deviation  ship-owner  becomes 
liable  for  goods,  726. 

WATCHMAN — What  is  not  sufficient  compliance  with  the  policy,  567.— What 
constitutes,  807. 

WIFE^ — ^What  constitutes  insurable  interest  of,  7. — Title  of  husband  in 
property  of,  248. — Power  of  to  assign  life  policy,  322, 

WIFE^S  POLICY— Right  of  husband  to  surrender,  249.— Right  to  surren- 
der, 250. — Claim  of  creditor  to  fund  not  valid,  310.— Includes  children  of 
former  wife  when,  562. — Title  to  in  case  of  divorce.  567. — Assignment  to 
one  without  insurable  interest  void,  723.— Effect  or  assignment  to  cred- 
itors on  rights  of  children  beneficiaries,  808. 

WRECKERS — Liability  for  expenses  of  raising  and  reshipment  in  case  of 
two,  87. 
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-Etna  Ina.  Co.  vs.  .Weisinger,  Admr Ind.  S.  C 151  80 

MtD&  Life  Ids.  Co.  vb.  Masoa  et  ux R,  I.  S.  C 572  567 

Allen,  West  &  Bush  vs.  San  Mat.  Ins.  Co La.  S.  C 575  564 

Appeal  of  the  Sasqaehanna  Mat.  Fire  Ins.  Co Pa.  S.  C 631  56& 

Bainam  vs.  Merchants'  F.  Ins.  Co N.  Y.  C.  A 50  3 

Barry  vs.  U.  S.  Mutnal  Accident  Ass'n Wis.  U.  S.  C.  C 60S  561 

Bartlett  vs.  Jewett Ind.  S.  C •**  7 

Beneoetal.  vs.  Yesler  et  al Or,  8.  C 737  722 

Bittenger  vs.  Providence  Washington  Ins.  Co. .  .Col.  U.  8.  C.  C 893  8h7 

Bloom  vs.  Franklin  Life  Ins.  Co Ind.  8.  C 17  10 

Brant  vs.  Gallup  et  al IlL  8.  C 497  483 

British  and  Foreign  Marine  Ins.  Co.  vs.  G.,  C.  & 

8.  F.  R.  R.  Co Tex.  8.  C 776  724 

Buck  vs.  Phcenix  Ins.  Co Me.  8.  J.  C 412  407 

Burke  et  al.  vs.  Globe  Ins.  Co Ohio  U.  8.  C.  C  . .    .417  403 

Chicago  Life  Ins.  Co.  vs.  Needles U.  a  8.  C 347  325 

Ohilds  vs.  MiUville  Mut  M.  F.  Ins.  Co Vt.  8.  C 281  161 

CoUey  vs.  Cedar  Rapids  In».  Co Iowa  8.  C 698  644 

Cole,  Assignee,  v«.  Germania  Fire  Ins.  Co N.  Y.  C.  A 463  409 

Cook  vs.  Lion  Fire  Ins.  Co Cal,  8.  C 863  805 

Conn.  Mut.  Life  Ins.  Co.  vs.  Baldwin,  Admr R.  L  8.  C 813  808 

Conn.  Mut.  Life  Ins.  Co.  vs.  Union  Trust  Co. . .  .N.  Y.  U.  8.  C.  C 33  5 

Continental  Life  lus.  Co.  vs.  Hamilton Ohio  8.  C 251  241 

Covenant  Mut.  Benefit  Ars'u  vs.  Hoffman 111.  8.  C 220  164 

Cowles  vs.  Continental  Life  Ins.  Co N.  H.  8.  C 764  728 

Cotton  8tate8  Life  Ins.  Co.  vs.  Edwards,  Admr. .  .Ga.  8.  C  116  81 

Crespey  vs.  Western  Mutnal  Aid  Society Iowa  8.  C 650  643 

Croswell  vs.  Mercantile  Mut.  Ins.  Co Minn.  U.  8.  C.  C. , .  .538  484 

Cunningham  vs.  EvauRville  &  T.  H.  R.  R.  Co Ind.  8.  C 752  729 

Cunningham  vs.  Ins.  Co.  of  North  America Pa.  8.  C 693  644 

Cunningham  vs.  Mechanics*  &  Traders'  Ins.  Co.  .Mo.  U.  8.  C.  C 106  91 

Damron  vs.  Penn  Mat.  Life  Ins.  Co Ind.  8.  C 357  322 

Drennen,  8tarr  &  Everett  vs.  London  Assurance .  .Minn.  U.  8.  C.  C 187  167 

Drier  vs.  Continental  Life  Ins.  Co Ind.  U.  8.  D.  C 786  72l 

Dupree  vs.  Virginia  Home  Ins.  Co N.  C.  S.  C 577  563 

Durham  vs.  Fire  &  Marine  Ins.  Co Or.  U.  8.  C.  C 285  246 

Eastman  vs.  Provident  Mut.  Relief  Ass'n N.  H.  8.  C 858  804 

Edwards  vs.  Travelers*  Life  Ins.  Co N.  Y.  U.  8.  C.  C 212  169^ 

Eggleston  vs.  Council  Bluffs  Ins.  Co Iowa  8.  C 365  321 

Emery  vs.  Boston  Marine  Co Mass.  8.  J.  C 427  407 

English  vs.  Faanklin  Fire  Ins.  Co Mich.  8.  C 377  32;^ 

Equitable  Life  Assurance  Society  vs.  Vogel Ala.  8.  C ***  641 

Falkenbach  and  8eltzer  vs.  Patterson,  Receiver.  .Ohio  8.  C 669  646 

Farmers'  Ins.  Co.  vs.  Wells Ohio  8.  C *•*  171 

Fire  Insurance  Ajss'n  vn.  Miller  Bros ,  .Tex.  8.  C 56  6 

First  Nat.  Bank  of  Waxahachie  vs.   Lancashire 

Ins.  Co Tex.  8.  C 278  24^ 
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Fishier  yp.  CoL  Fanners'  Ins.  Ck) Cal.  R  C •♦•  246 

Fitton  and  Wife  vs.  Fire  Ins.  Ass'n Vt.  U.  S.  C.  C 254  245 

Frny  vs.  Germania  Life  Ins.  Co Mich.  S.  C 308  247 

Fuller  etaL  vs.  Knapp  et  al N.  Y.  U.  S.C.C 677  645 

Gentry  et  nL  vs.  Snpreme  Lodge  E.  of  H Ind.  U.  8.  C.  C 493  482 

Girinan  Fire  Ins.  Co.  vs.  Grunert III.  8.  C S44  802 

Gilman  vs.  Curtis. . . ! Cal.  8.  C 15  6 

Gould  vs.  Androscoggin  Mut  F.  Ins.  Co Me.  !•..  J.  C *••  163 

Graudin  vs.  Rochester-Gterman  Ins.  C Pa.  8.  C  447  411 

Gr.iss  vs.  St  Paul  F.  A  M.  Ins.  Co Minn.  U.  S.  C.  C 158  83 

Hale  vs.  Continental  Ins.  Co     Vt.  U.  8.  C.  C 380  324 

H»irding's  Appeal Pa.  8.  C 12  11 

Harman  vs.  Lewis  et  al .Mo.  U.  8.  C.  C •••  927 

Heusser  vs.  Continental  Ins.  Co Conn.  U.  8.  C.  C 202  164 

Hinckley  vs.  Germania  Fire  Ins.  Co Mass.  8.  J.  C •**  918 

Home  Ins.  Co.  vs.  Eakin Tex.  C.  A 569  566 

llnghes  vs.  San  Mutual  Ins.  Co N.  Y.  C  A 929  883 

Hnnt  vs.  Mercantile  Ins.  Co Mo.  U.  8.  C.  C 298  248 

Inman,  Swan  4k  Co.  vs.  South  Carolina  Ry.  Co. .  .8.  C.  U.  8.  C.  C  ••*  410 

Ids.  Co.  State  of  Pa.  vs.  Barge  Wabaunhtne N.  Y.  U.  8.  C.  C 716  647 

Jackson  vs.  St.  Paul  F.  A  M.  Ins.  Co N.  Y.  C.  A 546  487 

Jacobs  vs.  Susquehanna  Mat.  F.  Ins.  Co Pa.  S.  C 633  563 

Johnson  et  al.  vs.  Van  EJpps HI.  8.  C 194  163 

Jones  vs.  Life  Ass'n  of  America Kv.  C.  A. 653  647 

Kehler  vs.  New  Orleans  Ins.  Co Mo.  U.  S.  C.  C 733  724 

Kitchen  vs.  Hartford  Fire  Ins.  Co Mich.  S  C 594  564 

Knickerbocker  Life  Ids  Co.  vs.  Pendleton Tenn.  U.  S.  C.  C 177  168 

Koehler  et  al.  vs.  Centennial  Life  Ass'n Iowa  S.  C 619  562 

London  &  Lancashire  vs.  Lycoming  Fire  Ins.  Co . .  Pa.  S.  C 530  488 

Long  vs.  Lycoming  Fire  Ins.  Co P.i.  8.  C 622  566 

Lowe  VR.  Union  Central  Lite  Ins.  Co Ohio  S.  C.  Com 294  246 

Lycoming  Fire  Ins.  Co.  vs.  Langley Md.  C.  A 897  885 

McCormick  et  alvs.  Springfield  F.  &  M.  Ins.  Co .  Cal.  S.  C 373  327 
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